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BOOK  THE  FOURTH. 

OF  OFFENCES  AGAINST  PROPERTY,  PUBLIC  OR  PRIVATE^ 


CHAPTER  THE  FIRST. 


Of  Burglary  (1) 

JT  is  laid  down  in  the  nioi*c  ancient  authorities  that  the  Definitioh 
offence   of  burglary   may    be    committed    by   the   felonious  ^f**>«<»f- 
breaking  and  entering  of  a  churchy  and  the  walls  or  gates 
of  a  towU)  in  time   of  peace,  as    well    as    by  the  felonious 


(1)  New  York. — The  breaking  open  in  the  night  time  of  a  store  at  the 
dbtancc  of  twenty  feet  from  a  dwelling  house,  but  not  connected  with  it  by 
fence  or  inclosure,  is  not  burglary,  and  per  curiam,  ^^  the  store  was  not 
within  the  curtilage^  as  there  was  no  fence  or  yard,  inclosing  the  dwelling 
house  and  store,  so  as  to  bring  them  within  one  enclosure.  This  brings  the 
case  within  that  of  the  King  v.  Garland  (Leach  130)  and  distinguishes  it 
from  Gibsonrs  case  (Leach  287.)     The  People  v.  Parker,  4  Johns.  Rep.  424. 

New  Jersey. — The  following  points  were  decided  in  the  case  of  the 
State  ▼.  Wilson,  (1  Cox^s  Rep.  439.)  1.  If  a  man  liAs  up  the  latch  of  an  out- 
ward door,  or  if  toe  out-ward  door  being  open,  he  enters  and  unlatches  or 

TQL.  II.  1 
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breaking  and  entering  of  a  private  house,  (a)  But  the  *niore 
niatiM'ial  en(|uiry  at  tlio  prcHent  day  rclate.s  to  the  breaking 
and  entering  of  private  houses,  or,  in  the  language  of  the 
b(M)ks«  the  inanHion-houses  of  individuals  :  and  Uiis  species 
of  the  o(fen(*e  appears  to  be  i^cil  described,  as — A  breaking 
and  entering  ttie  matman-lumse  of  anothtr^  in  the  nighty  ivim 
intent  to  commit  same  felony  within  the  sanUf  whether  tuch 
felonious  intent  fre  executed  or  not*  (t) 

•  Suiindr.  p.  C.  30.  32  Au.p1.  95.    Biitt.  thinks  Uiat  the  word  bwrglarim  wu  broafti^ 

c.  10.     Dalt.  c.  99.  Cioin.  31.    Spclm.   in  here  by  the  Normans,  as  he  doei  not  fincT it 

verb.  Burglaria,    In  3  Inst.  64,  Lord  Coke  amongst  the  Saxons:  and  be  says  that  Auyw 

Kives  as  a  reason  for  considering  the  breok-  glatorei^  or  bwrgaitrtiy  were  so  called,  fimd 

ing  and  enterin;^  a  chnrch  as  a  burglary,  that  dum  alii  per  eampot  latroeinaniur  emtmUf 

the  church  is  domtu  maiuionalis  omnipHtntU  hi  kttrgoi  jerHnaHtu  effringuniy  et  ieprm" 

Dei :  bat  Hawkins  says  th^t  he  does  not  find  danhn.     The  crime,    however,  appears  to 

this  nicety  countenanced  by  the  more  ancient  have  been  noticed  in  our  earliest  laws,  in  the 

authors;  ami   that  the  general  tenor  of  the  common  genus  of  oSiertces  denominated  He 


old  books  seems  to  be  that  burglary  may  be  itektn  ;  and  by  the  ancient  laws  of  Canutus, 

committed  in  breaking  houses,  or  churches,  or  and  of  H.  l.to  have  been  punishable  with 

the  walls,  or  gates,  of  a  town.     1  Hawk.  P.  death.    U.  Canuti,  c.  61.     Hen.  I.  c.  13. 

C.  c.  38.  s.  17.    And  in  4  Black.  Com.  224.  1  Hale,  547.  citing  Speim.  Gloss,  tit.  Ha 


it  ii  stated  that  breaking  opea  a  church  is  un-  srefcm,  and  t^t^  tit.  BurglsnuL    Originally, 

doubtedly  burglary.  •  the  citcumstance  of   /tme»  which  is  now  of 

*  b  3  Inst.  63.     1   Hale  549.  Sam.   79.     1  the  very   essence  of  the  offeace,  does  not 

Hawk.  P.  C.  c.  38.  s.  1.   4  Black.  Com.  224.  seem  to  have  been  material ;  aad  the  malig- 

9  East.  P.  C.  c.  15.  s.  1.  p.  484.    1  Burn,  nfty  of  the  crisae  was  supposed  to  consiti 

Just.  Burglary^  S.  1.    The  word  burglar  is  merely  in  the  invasion  on  the  right  of  habita- 

supposed  to  have  been  introduced  from  Ger-  tion,  to  which  the  laws  of  England  have  aK 

many  by  the  Saxons ;  and  to  be  derived  from  ways  shewn  an  tapecial  regard,  herein  agreo* 

the  German,  burp^  a  house,  and  lammj  a  ing  with  the  sentiments  of  ancient  Rome,  as 

thief;  the  latter  word  being  from  the  Latin  expreMed  iu  the  words  of  Cicero  :  Qmm/  en* 

hiro.    1  Burn.  Just.  Bur^h  S.  1.    2  East.  P.  tm  lonrftitf,  fjuid  omnt  religi^ne  wnmOiua^ 

C.  c.  15.  s.  1.  p.  484.    But  Sir  H.  Spelman  quam   domut  tmitueujutque  c<rttiin7    Hie 

unlocks  a  chamber  door,  it  is  such  a  breaking  as  is  necessary  to  enter  into 
the  crime  of  burglary. 

2.  If  all  the  doors  are  open,  and  a  thief  enters,  though  he  should  after- 
wards break  open  a  chest  or  cupboard,  it  is  not  such  a  breaking  as  to  con- 
stitute burglary. 

d.  Before  one  can  be  convicted  of  burglafy,  there  ought  to  be  eyidence 
to  prove  that  the  doors  were  shut,  and  were  opened  by  the  prisoner,  or  bj 
Ids  concurrence. 

4.  If  one  takes  the  goods  of  another  out  of  the  place  where  they  were 
put,  though  he  is  detected  before  they  are  actually  carried  away,  the  lar- 
ceny is  complete.    I  Cox^s  Rep.  439. 

PnniSYLVANiA.^ — In  an  indictment  for  burglary,  the  word  mafmoii-ibicM,  is 
m  good  description  of  the  premises :  the  court  say,  ^^  the  home  is  sufficiently 
described  as  a  dwelling  house,  by  the  word  mamionJ^^  Commonwealth  t. 
Pennock,  3  Serg.  &  R.  199. 

Masbacbusettb. — Burglary  was  a  capital  offence  in  this  state,  until  the 
Statute  of  1805^  Chap.  101 ;  by  which  Statute  the  punishment  was  reduced 
to  hard  labour  for  life,  when  committed  by  a  nerson  without  being  armed 
with  a  dangerous  weapon,  or  without  arming  fdmself  in  the  house  with  m 
dangerous  weapon,  and  without  committing  an  assault  upon  any  person  law^ 
fully  being  in  such  house.  Where  the  offence  is  committed  with  these  cir* 
cuoMtances  of  aggravation,  it  is  still  punished  capitally. 


.  l] 


Of  an  tutual  Brtakin^. 


*J*tir8aiii{[  the  oiiler  tiS  tliis  ilefinitinn.  wo  may  consictcr. 
I.  Of  thr  brnUklng  uiid  enlnHng :  11.  Of  tJir  innitsion-hauw : 
III.  or  the  timc!  n&innly,  Ute  night:  IV.  Of  the  intent  to 
camniil  m  fpJoDy, 

I.  NotviUiMliinding  some  Ifmse  i>j)inii»ifi  lo  the  rontrary.  ' 
which  may   have  hecri  formerly  entcrtaiiiMl.  it  is   now  well  ; 
MtUftl  that  hoth  0  breaking  and  entering  arc   uccvsNHry  to  t 
I  cnmnktc  llw  oRroce  of  htirgliiry.  (r)  ' 

Vitb  rvRiH^t  tn  iho  hrcakiiig,  it  is  agrcnl  that  it  in  not 
mcrj-  t-ntrancp  into  a  houHc.  in  t!if  nattii-c  of  a  mere  trc8- 
lOA*,  nhirh  will  Im*  sufKcient.  nr  sniiftfy  Hk  Inngiiagc  of  the 
indirtntent./rf'inin^  ft  hnr/rtariterj'rtfiil.  [d)  Thiw,  if  a  man 
■  ito  a  h(Mi.w  by  a  iloor,  op  wiuilow.  nhirh  h«  nndsofien. 
jh  a  half,  which  wan  niatlc  there  bcfoni.  and  nteal 
or  itraT  gftfKls  nut  of  a  bouse  thmii|);h  sihlIi  rioor. 
Of  hole,  he  will  not  be  giiilty  of  burglary,  {f] 
miM  either  bK  »n  nctual  biv»king  of  some  part,  of  the 
bmifte,  in  eHertIng  which  more  or  less  of  actual  force  is  em- 
ployed  ;  or  a  breaking  by  conHtruction  of  law,  where  an  en- 
tranre  U  nhtainetl  by  thre^tx.  fraud,  or  conxpimcy. 

An  aflual    breaking  of  the    house  may  he   by  making  h  ofoi 
hok  in  the  wall ;  by  forcing  open  llic  door ;  by  putting  back,  .'""' 
'  pkklag.  or  owning  tiic  lock  with  a  false  kf'y :  by  breaking  '"^ 
tho  window;  by  taking  a  pani>  of  glass  out  ofibe  window; 
by  drawing  or  bending  the  nailti.  or  other  fiuitrning;  or  by 
patting    back  tile    leaf  of  a    window,  with  an    inslruirient. 
And  tvvn    the  drawing  or   lifting  up  the   latch,  wlicru  the 
*tkMir  itt  nnt  oUiorwiso  fAirt«ned ;  the  tui-ning  the  key  where  [*  9021 
tke  ttMr  is  locked  on  tlic  inside ;  or  the  unloosing  any  other 
fiuAetiing,  which  the  own«r  has  piMvided,  will  aiiiouui  to  a 
breaking,  f/l 

It  was  doubted  on  one  occasion  whetbci-  a  thief,  getting 
into  a  hotihr  by  crerping  down  the  chiiiinvy.  could  be  found 
guilty  of  bnrgUtry,  us  the  house,  being  open  ui  tlmt  part, 
cnald  not  bit  said  to  have  been  actaally  broken;  [g)  but  it 

«fw  MM^  kv/vri—^  ptr/agxUM  of  ila  lane-  d  3  Inn.  G4.      I   HHwk.  P.  C. 

fiM  HmuAui.  >^  mdi  HhTijn  ntmaitafai  tit.  1  lUte  6il,  Ul. 

Tb  lauiifd  eiliior  of  Bucon'i  Abrlilimpni  e  M.   tbid.     Foi  If  a  psruin   Icarei  bl* 

•«f*  OiBi  bli  ronxcliM  t»A  not  •B*M«il  him  Aotin  or  wiMlawt  npen.  it  U  hti  own  folljr 

(a   dticvtn   at  vihat  puticuUr  patlod   time  Md  negligaiicc  i  uid  if  ■  man  (iiUn  ihuviii 

waa  fifti  •^■•'ine.t  cncullal  Is  Ihe  atUvKe  ;  but  il  \i  aa  IkuiIbi;.     4  Black.  C'flm.  3CS. 

th*t  It  BUil  liDrr  bcin  tn  textieA  bcTars  ihe  /  1  Knlo  Sit.    3  bial.  64.   Sum.  SO.    1 

nlC«  ol  C  VU,  Di  in  Uie  fourth  ^eat  of  thai  Hawk.  r.  C.  c.  SB.  t.  C.  ■  Easi.  P.C.c.  U. 

Um  tt  l>  alr"»l>'  i*^  '<<•'*•>  ^<  '>  <><*ii  •>  3-  P-  4ST. 

VO*\»  »i!Jiiilgi>.l  borglnrr,  niii  on  U  infrtin-  e;  I   Kr1>  SS2,    »beie  Iha  IcarnnI  aulliot 

Jar  tH   mwufrn   nl  fir  ntclem,  (Bio.    III.  s»yi  ttlai  bt  wi* idaublful  whethoi  It  WM 

CiocviiB,  pL  ItS]  iikI  ihal,  twu  jw*  htfon,  biirglaijr.  snJ  hi  »Dni  loim  slhaii ;  but  1 

jmr  aMcTai  b  liitrDducail  (M.  nl.  ISO.)  i>  ni  upon  >x«inir>ilinn   it  appoaivd  thai  in 

«««•■*  in  the  m»iiiton  of  iIip  olfcnef.    1  B.ic.  rreejiine  dnwo  of  tliv  iiritonet.  ■onw  <rf 

A^  BmjUiy,  530,   («f.   1807.)     Aod  (««  3  biirki  of  the  cbiffincy  wBt«  laounMl,  and) 
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amiears  to  be  now  agreed  that  such  an  entry  into  a  lioiise 
mil  amount  to  a  brefdung,  on  the  ground  that  the  houae  ia 
as  much  closed  as  the  nature  of  things  will  permit.  (A) 
Brown*!  A  case  is  reported,  in  which  the  breaking  was  holden  to 

B^^nci    ^  sufficient,  though  there  was  no  interior  fastening  to  the 
doors   which  were  opened.      It   appeared  that    the   place 


tiMre  wen  which  the  prisoner  entered  was  a  mill,  und^  the  same  roof^ 
Swte^nn.'  ^^  within  the  same  curtilage,  as  tiie  dwelling  house :  that 
through  the  mill  there  was  an  open  entrance,  or  gateway^ 
capable  of  admitting  waggons,  and  intended  for  the  purpose 
of  loading  them  more  easily  with  flour,  by  meaas  of  m 
large  aperture,  or  hatch,  over  the  gateway,  communicating 
with  the  floor  above ;  and  that  this  aperture  was  closed  by 
folding  doors,  with  hinges,  which  fell  over  it,  and  remained 
closed  by  their  own  weight,  but  without  any  interior  fasten- 
ing; so  that  persons  on  the  outside,  under  the  gateway^ 
could  push  them  open  at  pleasure,  by  a  moderate  exertion 
of  strength.  It  was  proved  that  the  prisoner  entered  the 
mill  in  the  night,  by  so  pushing  open  the  folding  doors,  with 
[*  903J  ftthe  intention  of  stealing  flour :  and  this  was  holden  to  be  a 
sufficient  breaking  by  the  learned  judge,  who  tried  the  pri« 
soner ;  and  the  prisoner  was  accordingly  convicted  of  bur- 
glary, (i) 
Caiion'ff  But  a  diflbrent  doctrine  appears  to  have  been  holden  by 

cEM.  The  ^  judges,  in  a  case  where,  though  there  were  interior  fast- 
a^ra]Hioor  ^nings  to  the  place  broken  open,  which  was  the  trap-door,  or 
or  flap  of  a  flap  of  a  Cellar,  yet  the  fastenings  were  not  in  use  at  the 
r"the  com-  *™® '  ^"^  ^®  trap-door  or  flap  remained  closed  only  by  the 
pjettkm'™'  compression  caused  by  its  natural  wei|^t.  The  prisoner 
only  caused  was  indicted  for  stealing  some  bottles  of  wine  in  a  dwelling- 
by  itonatu-  jiQug^    ^j^^  afterwards  burglariously  breaking  out  of  the 

ral  weight;  J»^*^»    •»"    «*«^*     ^^    M«»5i»t*vi«t/    wi^^mi^t^    vui.   w  ^ 

hwatboi-  house,    it  appeared  in  evidence,  that  the  wine  was  taken 
dan  that      {rom  a  bin  in  the  cellar  of  the  house,  which  was  a  public- 
it  di?not°^  house,  and  removed  by  the  prisoner  from  the  bin  to  the  trap* 
constitute  a  door,  or  flap,  of  the  cellar,  in  getting  out  of  which  he  was 
bnau'D  ^     apprehended,    llie  cellar  was  closed  on  the  outside,  next  the 
^^  °^*     street,  only  by  the  flap,  which  had  bolts  belonging  to  it,  for 
the  purpose  of  bolting  it  on  the  inside,  and  was  of  consiAera- 
ble  size,  being  made  to  cover  the  opening  through  which  the 
liquors  consumed  in  the  public-house  were  usually  let  down 
into  the  cellar.    The  flap  was  not  bolted  on  the  night  in 
question :  but  it  was  proved  to  have  been  down ;  in  which 
situation  it  would  remain,  unless  raised  by  considerable  force. 
When  the  prisoner  was  first  discovered,  his  head  and  shoul- 
ders were  out  of  the  flap ;  and  upon  an  attempt  being  made  to 
lay  hold  of  him,  he  made  a  sprinc,  got  quite  out,  and  ran 
away,  when  the  flap  fell  down,  and  closed  in  its  usual  way» 

h  Crompt  32,  (6)  Dalt.  253.  1  Hawk.  P.  t  Brown's  cas«,  Winion^  6pr.  Ass.  1799^ 
C.  c.  38.  s.  6.  t  East.  P.  C.  c.  15.  s.  %  etr.  Buller,  J.  2  £ast.  P.  C.  c  15.  s.  3.  p.  487^ 
p.  485. 


I  cvxt.  ■•] 


Of  an  ttCfnnl  tireaking. 


I  by  its  own  weight.  Upon  ihia  ovidenc-e  it  was  dnobted 
I  «-lietlirr  tlierp  was  a  sufticieiit  breaking  tu  cunxtitute  tlic  crinie 
f~of  biirgiarr;  itnd  the  priiunt'i-  liiLving  liven  aiiivictf^.  ttte 
I  quiwlion  wax  Havi-il  hy  the  Iranicd  judge  wiio  piTitidcd  at  tliK 
I  trittl.  fur  t]i<-  uptniim  of  tlir  twelve  Judgi^s  wbo  are  under- 
1  kImhI  In  bare  holdpri  thr  ronvictiun  *ba(l,  uii  tli<^  ground  tbat 
I  therv  van  not  a  Nutttcicnt  breaking,  {k) 

J  'IIh-  book  ^i  AMsiz.  93..  in  wbicb  burglary  is  defined  as 
lllic  brraking  of  hnusei^  cburclivs,  walls,  courts,  or  gattss  in 

■  iinip  of  pcarc,  ia  rrlriTcd  to  by  Lord  Hale,  a»  Neemingto  lead 
mto  the  conclusioD,   that  where  a  miin  has  a  wall  about  hiH 

■  AoNMiror  lis  oat'eguurd,  if  a  thief  should  in  tlic  night-time 
I  break  unch  wall,  or  tlie  gate  thereof,  and  finding  the  doum  ol' 

iht  house  open,  should  eoter  tlic  lioiiHC  it  would  be  burglary; 
IboDgli  it  would  be  otherwige  if  the  thief  should  get  over  the 
wall  of  the  oowrt,  and  so  enter  through  the.  open  doors  of  the 
boWK.  {I)     But  upon  this  it  has  been  remarked,  that  the  doc- 
trine referred  lo  by  Lorri  Hale  was  anciently  understood  only 
t  «s  relating  M  the  walls  or  gates  of  a  city ;  and  docs  not* 
^4heTFlore,  sup|ioK  bis  ronclusion.  when  he  ajiplies  it  tu  the 
tfit  a  private  house.,  (m)     And  thu  distinctiun  between 
I  coming  over  tlie.  gate,  ur  wall  is  sjraken  of  by 
er  wt  being  over-refined  :  fur  if,  as  ho  observes, 
fe  or  wall  he  [lart  of  tlic  mansion  for  the  purpose  of 
pairy.  and  be  inclosed  as  much  as  tlie  nature  of  ttie  thing 
iulniil  ot.  it  seems  lo  be  imniateriiil  wlietlier  it  he  broken 
Tlea|»iHl.  and  more  prop<'rly  to  fall  under  the  same  con- 
itioii  at  the  case  of  a  rhimncy;  and  tliat  if  it  be  not  part 
I  of  the  mansion  •house  for  this  puiiiose,  then  whether  it  be 
r  Jirtikeu  lu-  nut  is  equally  immaterial,  as  in  neither  cas<.'  will 
I  il  amoonl  tii  burglary,  (n) 

I  It  should  be  observed,  that  the  breaking  requisite  to  eon- 
I  dtitute  a  burglary,  is  not  coutined  to  the  external  parts  of  the 
[  liousi'.  (iitt  may  be  of  an  inner  dour,  after  the  ofleniler  has 
I  entered  by  xieans  uf  a  part  of  ttie  house  whicli  he  has  found 
I'huH.  if  \.  enter  the  house  of  B.  in  the  night  time, 
R  nutwnnl  door  being  open,  or  by  an  open  window,  *and, 
Iten  within  the  house,  turn  the  key  of  a  chamber  door,  or 
(aijilalch  it,  with  intent  to  sle^l,  this  will  be  burglary,  (o) 
will  also  amount  to  burglary  if  a  servant  in  the  night 
me  i>I>eTi  the  chamber  door  of  his  master  or  mistress,  wheth- 
r  latched  or  otherwise  fastened,  and  enter  for  the  purpose  of 
ommilting  murder  or  rape,  ur  with  any  otlier  felonious  de- 
ligii;  or  if  any  otlier  person,  lodging  in  the  same  house,  ur  in 
K  public  inn,  agien  and  enter  another's  door,  with  such  evil 
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iBtBUt  (p)  But  it  htm  been  qieitioiied  whether,  if  a  Mger 
in  te  inn  should,  iu  the  night  tis^  open  hie  chnnber  ioir, 
steal  goods,  and  go  away,  2ie  offence  would  he  burglarj ;'  on 
the  ground  of  his  liaTing  a  kind  of  special  property  and  in- 
terest in  his  chamber,  and  the  opening  of  his  own  door  being 
therefore  no  breaking  of  the  innkeeper's  housci  (q) 

It  is  clear  that  the  breaking  open  of  a  chest,  or  box,  by  a 
thi^f  who  has  entered  by  means  of  an  open  door  or  window, 
ia  not  a  kind  of  breaking  which  will  constitute  burglary, 
fixed  to  the  bocause  such  articles  are  no  part  of  the  house,  (r)    But  the 
'^  question  with  respect  to  the  breaking  of  cupboards,  and  ottier 

Hdnfp  of  a  like  kind,  when  affixed  to  the  freehold,  baa  been 
considered  as  more  doubtful.  Thus,  at  a  meeting  of  the 
judges,  upon  a  special  verdict,  to  consider  the  pointy  whether 
breaking  open  the  door  of  a  cupboard  let  into  the  wall  of  the 
houso  were  burglary  or  not^  it  appears  that  they  were  divid- 
[*  906]  ed  upon  the  question,  (s)  But  Lord  *Hale  says,  that  such 
bl^aking  is  not  burglary  at  common  law.  {t)  And  Mr.  J. 
Foster  uiinks  that,  with  regard  to  cupboards,  presses,  lockers, 
and  other  fixtures  of  the  like  kind,  a  distinction  should  be 
taken,  in  favour  of  life,  bet^^ecn  cases  relative  to  mere  pro- 
perty, and  such  wherein  life  is  concerned.  He  says,  *f  In 
questions  between  tiie  heir  or  devisee,  and  the  executor,  those 
fixtures  may,  with  propriety  enou^,  be  considered  as  annex- 
ed to,  and  parts  of  the  freehold.  The  law  vnll  presume,  thnt 
it  was  the  intention  of  the  owner,  under  whose  b&unty  the  iM- 
cutor  daimSf  that  they  should  be  so  considered ;  to  the  end 
that  tiie  house  might  remain  to  those  who,  by  operation  of 
law,  or  by  his  bequest,  should  become  entitled  to  it,  in  the 
same  plight  he  put  it,  or  should  leave  it,  entire  and  undefac- 
ed.  But  in  capital  cases,  I  am  of  opinion  that  such  flxtoree 
which  merely  supply  the  place  of  chests^  and  other  ordinary 
utensils  of  household,  should  be  considered  in  no  other  light 
than  as  mere  moveables,  partaking  of  the  nature  of  those 
utensils,  and  adapted  to  tiie  same  use.''  (n) 

Though  it  was  said  to  be  the  law,  that  the  entering  into 
the  house  of  a  person,  without  breaking  it,  with  an  intent 
to  commit  some  felony,  and  afterwards  breaking  the  house 
in  the  night-time  to  get  out,  was  burglary;  yet,  the  doc- 
trine was  questioned  by  great  authority:  {x)  and  it  was 
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p  1  Hale  S53,  554.  4  Blac.Com.227.Bing- 
Iom's  case,  S  W.  and  M.  MS.  Dentou,  cited 
S  EatL  P.  C.  c  15.  8.  4.  p.  48S.  Gray^s  case, 
1  Str.  481.  Sum.  82,  84.  1  Bac.  Ab.  Bur* 
gkny.  (A) 

f  1  Hale  554.  But  upon  this  it  is  observ- 
ed, that  if  another  person  should  open  such 
lodfer's  door  burglariously,  it  must  be  laid  to 
be  Uie  mantion  of  the  innkeeper,  and  that  a 
gaait  may  commit  larceny  of  the  things  de- 
Ufcred  to  his  charge.  2  East.  P.  C.  c.  15.  s. 
4.11.488. 


r  1  Hale  523,  524,  555. 1  East.  P.  C.  c.  15. 

s.  5.  p.  488,  489. 

t  Fost.  108.  citing  MS.  Denton.  The  meet- 
ing of  the  Judges  was  in  January  1890. 

/  I  Hale  527, 

11  Fost.  109.  And  see  2  East.  P.  C.  c.  15. 
s.  5.  p.  489. 

X  Bv  Lord  Holt  and  Trevor,  C.  J.  in 
Clarke^s  case,  O.  B.  1707.  2  East.  P.  C.  c. 
15.  s.  6.  p.  490.  And  the  question  is  also 
stated  in  1  Hale  554.  where  he  sayf ,  *<  If  a 
man  enter  in  the  night  time  by  the  doors 


ur.  !•]      Of  a  Breaking  by  consltiKtiott  <if  Law.  flUH 

m^it  vxftl£^^nt  tn  rnnove  the  iloubt  by  Irgialative  enact- 

>nL     *Th«'  staUte   13  Anne,  stat   I.  i-  7.  a.  3.  (reciting  [*  907] 

tt  Ukiv  hai)  been  noniF  iloubt  u|h)[i  Uip  subject)  dcrlarea 

ttl|feBtB<  **  Utat  ir  Hny  giettton  Khali  enter  into  the  mauflian 

■■piiig  huuHe  nf  aiiotbcr  by   Aa.y  or  by  night,  witfaaut 

HKfuiir  MUne.  with  an  intmit  to  rommit  fftony,  or  being 

SBhwnw  shall  rnmmit  an;  felony,  ami  itiiall  in  (lie  nigl^ 

DB  break  tbv  suiil  bau.s«  to  get  nut  of  tbc  aampi,  surh  person 

awl  akBll  be  adjudged  and  tai,en  to  be  guilty  of  burgUry, 

d  shall  be  i>u<rt«l  of  the  benefit  of  his  and  lier  clct^y,  in  Iht 

me  manner  as  if  mich  ]ierson  had  broke  anil  cutej-eil  the 

id  boaae  in  tbtt  night  time,  nitb  an  intent  to  commit  Ci-leny 

Having  nicntiancd  these  points  relating  to  an  actual  bi-eak-  pfa  i 
g.  »e  may  now  enquii-e  concerning  a  breaking  by  con-  '°^f^^ 
nU'tiou  of  taw,  where,  an  entrance  is  obtained  by  threats,  Ian. 
and.  or  conspiracy. 

Where  in  con8«f(ueiice  of  violence  commenced  »r  tbreaten-  By 
t  IB  aniir  (o  obtain  entrance  to  a  house,  tlic  owner,  either  """ 
Bn  uprduinsion  of  tbe  violence,  or  in  order  to  repel  it. 
RDK  tbe  door,  and  ttir  thief  enters,  such  entry  will  amount 

a  breaking  in  law: (if)  for  which  some  haie  given  as  a 
man  that  the  opening  of  tbe  door  by  the  owner,  being  oc- 
MOBsd  by  tbc  fchinioTis  attempt  of  tlie  thief,  is  as  much  im- 
rtabln  t«  liini  as  if  it  bad  been  actually  done  by  his  a-wn 
uida.(x)  But  if,  niton  a  bare  assault  upon  a  houru?,  the 
Kner  fling  ant  his  money  to  the  thieves,  it  will  not  be  bur- 
lary ;  (o)  though  if  tbe  money  were  taken  up  in  tbc  owner's 
mmcTT  it  is  admitted  that  it  would  be  robbery,  (li)  And 
wa^  tlie  awiault  were  so  considerable  an  tii  hrrak  a  hole  in 
IB  boBfir ;  yet  if  there  were  no  entry  by  tlie  tbief.  but  only  a 
krrying  aw»y  of  tlie  money  thrown  out  t»\  him  •by  the  [* 
WDer,  tlte  offence  could   not,  it  should  Meem,  be  burglary. 

fh  certainly  robbery,  (c) 
ere  an  act  is  done  in  yratulem  (f^».  the   law  givea  no  By  foud. 
BueCt  Uiereof  lo  the  purty.     Thus  if  thieves,  having  an  in-  J 

nt  to  rob,  ruse  hue  and  cry.  and  bring  the  eon!rt]^le,to  I 

rktm  tbo  owner  o|icns  the  door,  and  they,  when  they  come  ^ 

id  ih*  haiin  ;  nml  lliii  it  is  raporteil  to  li«>e 
butii  su  adjuclgwi  by  Sauii4cti|  chief  bnioii. 
Cromiil.  SI.  b.     Lofil  M<il«  subjoins  I 
doctrine  lattitn  quart  i  aod  otuinly, 
pari  of  Uit  etmcinciil  <i(  the  cnu  ii,  ttiii 
wBB  na  miry  into  the  hoUMi  aitd  ii  as 
\i,  na  will  lie  pieiBBlly  fh«*n,  ns  mmi 
pan  n(  the  oneac*  B>  the  bicnkins,  it    .^ 
difficult  In  ilUrovci  ilie  gtauiul  on  which^ 
could  hive  been  tuled  to  bs  burglar)'. 
■diloc  of  Laid  Hale  (cd.  1800) 


^Ma,  mitk  tbc  IntiRl  Ui  (lial.  and  is  pursued, 
'■«~tHi*b7  h>  opeiit  auotber  door  to  make  his 
«*cai<,  !  ilili,  I  ihinV,  ii  not  burglary,  a(almil 
tlM  o^loa  irf  Dalt.  p.  S.13,  (nev  edit.  p. 
««J.)  out  of  Si.  Francis  B..c»<i ;  for  frrgil  rl 
*-nnl,  rwn /regit  tl  tntraril."  Lord  Bacon 
Umu^i  It  «rai  burglary.     Elem.  6S. 

y  Cfoatpi.  31.  (a)  1  Rale  5£3. 3  East.  P.C. 
*-  I*,  t.  a.  p.  4rt. 

I  I  Uavk.  P.  C.  c.  39.  s.  T. 
•  I  Bawk.  P.  C.  c,  sa.  a.  3. 
i  Sum.  11.  S  Ebii,  p.  C.  c.  t£.  i.  2.  p.  4S6. 
<  I  Hal*  iSi.  but  be  says,  tliot  aome  have 
—    *^-'  il  tnltglaiT,  lliou(ii  Iho  llneJ  netci  cnler- 


chief  jut 
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in^  bind  the  constable^  and  rob  the  owner,  it  is  burglary,  (d) 
And,  upon  the  same  principle,  the  getting  possession  of  a 
dwelling  house  by  a  judgment  against  the  casual  ejector,  ob- 
tained by  false  affidavit  without  any  colour  of  title,  and 
then  rifling  the  house,  was  ruled  to  be  within  the  statute 
against  breaking  the  house,  and  stealing  the  goods  therein,  (e) 
So  if  a  man  go  to  a  house  under  pretence  of  having  a  search 
warrant,  or  of  being  authorised  to  make  a  distress,  and  by 
these  meaAs  obtain  admittance,  it  is,  if  done  in  the  ni^t- 
timc,  a  sufficient  breaking  and  entering,  to  constitute  bur- 
glary, or,  if  done  in  the  day-time,  house-breaking.  (/) 

If  admission  to  a  house  be  gained  by  fraud,  not  carried  on 
under  the  cloak  of  legal  process,  as  by  a  pretence  of  business^ 
it  will  also  amount  to  a  breaking  by  the  construction  of  law. 
Accordingly  it  was  adjudged,  that  where  thieves  came  to  a 
[^  909]  house  in  the  night-time,  witli  intent  to  ^commit  a  robbery, 
and  knocked  at  the  door,  pretending  to  have  business  with 
the  owner,  and,  being  by  such  means  let  in,  robbed  him,  they 
were  guilty  of  burglary,  {g)    And  so  where  some  persons 
took  lodgings  in  a  house,  and  afterwards,  at  night,  while  the 
people  were  at  prayers,  robbed  them :  it  was  considered,  that 
the  entrance  into  the  house  being  gained  by  fraud,  with  an 
intent  to  rob,  the  offence  was  burglary.  (A)     For  the  law  will 
not  endure  to  have  its  justice  defrauded  by  such  evasions,  (t) 
*  A  case  is  also  reported,  where  the  entrance  to  the  house 
was  gained  by  deluding  a  boy  who  had  the  care  of  it.     It  ap- 
peared upon  the  evidence^  that  the  prisoner  was  acquainted 
with  the  house,  and  knew  that  the  family  wei*e  in  the  coun- 
try ;  and  that  upon  meeting  with  the  boy  who  kept  the  key, 
she  desired  him  to  go  with  her  to  the  house;  and,  by  way  of 
inducement,  promised  him  a  pot  of  ale.     The  boy  accord- 
ingly went  with  her,  opened  the  door,  and  let  her  in ;  upon 
which  she  sent  him  for  the  pot  of  ale,  and,  when  he  was  gone, 
robbed  the  house,  and  went  away.     And  this  being  in  the 
night  titnCf  it  was  adjudged  that  the  prisoner  was  clearly 
guilty  of  burglary,  (fe) 
By  coDfpi-       The  breaking  may  also  be  by  conspiracy.     Thus  where  a 
r^cy-  servant  conspired  with  a  thief  to  let  him  into  his  master's 

house  to  commit  a  robbery,  and  in  consequence  of  such 
agreement,  opened  the  door  or  window  in  the  night  time,  and 
let  him  in;  this,  according  to  the  better  opinion,  was  consid- 
ered to  be  burglary  in  both  the  thief  and  the  servant  (Q 

d  3  Inst.  64.  1  Hale  552,  553.  Sum.  81.  court,  in  giving  judgment  in  Semple's  case,  1 

Crompt.  32  b.  Kcl.  44,  82.  1  Hawli.  P.  C.  c.  Leach  424. 

38.  8.  10.  4  Black.  Com.  226.  t  1  Hawk.  P.  C.  c.  38.  s.  9.  4  Black.  Com. 

e  Farre*8  case,  Kel.  43.  227.  2  East.  P.  C.  c.  15.  s.  2.  p.  485. 

/  Per  Cur,  in  Gascoigne^s  case,  1  Leach  k  Hawkinses   (Ann)  case,  O.  B.   1704.  t 

384.  East.  P.  C.  c.  15.  s.  2.  p.  485,  cited  from  MS. 

g  Le  Mott^s  case,  Kel.  42.  1  Hawk.  P.  C.  Tracy  80.  and  MS.  Sum. 

c.  38.  8.  8.  M  Hale  563.  1  Hawk.  P.  C.  c.  38.  s.  14, 

h  Casey  and  Cotter  (case  of)  Kel.  62,  63,  4  Black.  Com.  227.    In  Dalt.  c.  99.  p.  2S3. 

1  Hawk.  P.  C.  c.  38.  s.  9.  referred  to  by  the  (later  ed.  p.  487.)  it  is  supposed  only  to  be 
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^ud  tlitM  doctrine  in  coiifiriiK-il  by  a  :i«iibso^iicnt  ilecision. 
'«*u  iiK'ti  vrerr  indicted  for  l)ui-glar>  ;  aiitl,  upon  the  evidencr* 
[  uiiiM-iirfd,  tliitt  unc  of  them  uas  h  siTvatii  in  the  liouao 
'ii-n- tJii'  otTcnre  xtaa  coiaiiiitttd  ;  tliiit,  in  the  niglit  ttmc  tic 
H-il  ihe  Btnrt  rliior,  !('(  in  llir  iithcr  ]iri»ionrt',  and  nliewcd 
II  llw  sidi'-hi>iii'<!.  fntni  wIhticc  flu-  ntlier  jnisoniT  taok  the 
lab.-;  liiAl  In-  then  oiM'nnl  tlic  duor,  and  let  the  other  prisoner 
I  did  not  go  out  with  hint,  hut  uent  to  bed.  And  upon 
e  facts  bi-iHg  found  Hiteeiully,  all  thr  Jtidgex  were  of  opin- 
.,  thni  hotli  the  ju'iHoners  were  guilty  of  burglary;  and 
iey  *dv  arcoi-dingly  executed,  (m) 

y  lie  here  nientiuned.  that  in  the  case  of  a  scr\'ant  Rr"'- 
_  »  d(i«r  of  liis  inaAtrr'n  house  for  a  felonious  purpose,  """■ 
Aliiout  auy  plan  or  conxpii-acy  witli  other  jK-rnons  to  coin- 
hit  A  rubber} ,  il  Heems  to  havet  been  consideivd,  that  tho 
Biittioii  wlietlier  such  art  will  amount  to  a  breaking  must 
le^tcnd  upon  tlio  point,  whether  the  ilmir  might  have  hceu 
_H-ni:d  b>  Uic  servant  in  ttie  course  of  his  trust  and  einploy- 
MiiL     'llms,  it  is  !iaid,  that  if  a  servant  unlatrh  a  door,  or 
a  a  key  in  a  door  of  hirt  nianter's  house,  and  steal  propcr- 
r  (jut  of  llie  room :  such  ojK-nina  of  the  door,  being  withia 
B  tnisU  is  not  a  breaking :  but  that  if  a  servant  bivak  open 
)r,  witf.ther  outward  or  inward,  (as  a  rlou-t,  study,  or 
._  mling  luiuM-,)  and  steal  goods  such  upeniiig.  not  Iteing 
Irithin  hi»  tni«t,  wilt  amount  to  a  breaking  of  the  houscr 
'ihcr  within  Uie  Nlatuten  relating  to  tlie  breaking  of  dwelling 
s  in  tlie  day  time,  or  within  the  law  of  burglary,  (w) 
Willi  respect  to  the  entering  necessary  to  constitute  bur-  Ofiii«i 
harj  ;  il  i*  agifpii,  that  any,  the  least,  eriti-y  eilJier  with  tlie  '"*"!  "^ 
prhoir  or  any  part  of  the  btxly,  hand,  or  foot,  or  willi  any  cD"Bt[ii>i<i 
imrnt  or  weapon,   introduced  for  the  pui-posc  of  com-  nhmgiiry. 
''.}.« ill  be  snflicieiil.  (n)  Thus,  where  the  prison-  [*  9 1  l]j 
iiiio,  cut  a  hole  in  the  window  shutters  of  the 
I  y  :i,  which  was  part  of  tlie  dwelling-house,  and 

>'  ilii-oiigh  the  liule,  took  out  watches  and  other 
tuugs.  \itii<li  hung  in  the  sho|i,  within  tiis  reach,  it  waa 
ilden  to  be  burglary,  i  /))  So,  if  a  thief  biraks  the  window 
«!  in  the  night  time,  with  an  intent  to  .ileal,  and  put? 
a  linuk  or  olhei'  engine,  to  reach  out  goods :  or  puts  a  pis- 
it  in  at  the  window  with  intent  to  kill;  this  is  burglary, 
itiHgh  his  hand  hn  not  within  the  window,  (i/)  And,  in  « 
here  tJiie^es  came  in  ttte  night  t<i  rob  A.,  who  iiei-ceiv- 
\g  it  opened  liis  door,  issued  out,  and  etruck  onu  of  tlio 

Oia  ujTat.i :  Iriit,  Ui,l  llalfl  tajs,  n  S  liule  3Si,  nsS,                                       _ 

.Iir   l:uj.„yui  huih,   ri>i  iHi  hf  i>  Slnsl.  64.  IHalflSSS,  Sum-BO.  llUnfl 

I.  ■'   ma-t  mnAiU  mill  I'.  C.  r.  3t,a.   tl,  12.   I  Aucl.  115.  Uni>>.« 

..'  IS  iircKiit  mi'I  aid  ng  T.  |<.  »3.  Koat.  lUS  :  4  Ul.ncli.   Com.  It?.  I 

'o.^ifr.  Bbcdd.  Ab.  Biirgl.  (fi.) 

.  ^^if.MI,  I  i)awk.P.C.        p  Gibbof-' '-' 

^   1-  -..  Ilk  (lIuMl)7«luih«  73I111I. 
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Dbeliarg- 
ing  a  guo, 
&c.  onth« 
outtkie  of 


thieves  mih  a  stafl^  wfam  anoth^  of  theniy  hayiiig  a  pistol  in 
bis  hand,  and  perceiving  persons  in  the  entry  ready  to  inter* 
rupt  them,  put  his  pistol  within  the  door,  over  tlie  threshold^ 
and  shot,  in  such  manner  that  his  hand  was  over  the  threa* 
hold,  but  neither  his  foot  nor  any  other  part  of  his  l^y^  it 
was  adjudged  burglary  by  great  advice,  (r) 

Though  it  is  admitted  that  a  person  putting  a  pistol  in  at 
a  window  with  intent  to  kill,  thereby  makes  a  suficicnt 
entry,  to  constitute  a  burglary,  yet  it  has  been  questioned 
the  bouM.    whether  if  he  should  shoot  witMut  the  window,  and  the  huUet 
come  in,  the  entry  would  be  sufficient  (s)    It  is,  however, 
elsewhere  laid  down,  that  to  discharge  a  loaded  gun  into  a 
P*  912]  house  is  a  sufficient  entry.  (^)    And  a  learned  *  writer  has  ob«» 
sened,  that  it  seems  difficult  to  make  a  distinction  between 
this  kind  of  implied  entry,  and  that  which  is  effected  by 
means  of  an  instrument  introduced  within  the  window  or 
threshold,  for  the  purpose  of  committing  a  felony ;  unless  it 
be  that  the  one  instrument  by  which  the  entnr  is  effected  is 
holden  in  the  hand,  and  the  other  discharged  from  it :  but 
that  no  such  distinction  is  any  where  laid  down  in  terms.  («) 
lottoduc-        It  appears,  however,  that  the  mere  introduction  of  an  in- 
tioB  of  an    strument,  in  the  act  of  breaking  the  house,  will  not  make  a 
infract  ^  siAcient  entry ;  but  that  the  instrument  by  which  the  ^ntry 
of  breaking  is  effected  must  be  introduced  for  the  purpose  of  committing  a 
tne  houw.    fe|qny.    So  that  where  a  thief  broke  a  nole  in  a  house,  m* 
tending  to  rob  the  owner,  but  had  not  otherwise  entered, 
when  the  owner  for  fear  threw  out  his  money  to  him,  and  he 
went  off  with  it ;  the  better  opinion  appears  to  have  been,  that 
it  was  not  burglary,  (x)    In  another  case  it  appeared  in  evi- 
dence that  tlie  prisoners  had  bored  a  hole  with  an  instrument 
called  a  cintre-bit  through  the  pannel  of  a  house  door,  near  to 
one  of  the  bolts  by  which  it  was  fastened ;  and  that  some 
pieces  of  the  broken  pannel  were  found  withinride  the  thres- 
hold of  the  door ;  but  it  did  not  appear,  that  any  instrument 
except  the  point  of  tlie  centre-bitf  or  that  any  part  of  the 
bodies  of  tlie  prisoners  had  been  withinside  the  house,  or  that 
the  aperture  made  was  large  enough  to  admit  a  man's  hand: 
and  the  court  held  tliis  not  to  be  a  sufficient  entry,  (y) 

Where  a  glass  window  was  broken,  and  the  win^w  open- 
ed with  tlie  hand,  but  tlie  shutters  in  the  inside  were  not 
broken,  it  was  ruled  to  be  burglary,  but  considered  as  gping 
to  the  extremity  of  the  law.  («) 


r  1  Hale  553.  Croropt.  32  (a)  2  East.  P.C. 
c.  15.  8.  7.  p.  490. 

«  1  Hale  555,  where  it  is  said  that  this 
•eeros  to  be  no  entry,  to  make  a  burglary : 
but  a  oticre  is  added. 

i  1  Hawk.  P.  C.  c.  38.  s.  11. ;  and  it  ap- 
pears to  have  been  ruled  by  Lord  EUenbo- 
fougb,  C.  J.  that  a  person  diKharging  a  gun 
from  the  outside  of  a  field,  into  it,  so  as  that 
the  shot  mast  have  struck  the  soil,  was  guilty 


of  breakioi;  and  entering  the  field.  See  Pick- 
ering V.  Rudd,  4  Canipb.  220.  1  Stark.  R. 
58. 

u  1  East.  P.  C.  c.  15.  s.  7.  p.  490. 

f  1  Hale  555,  ante  908.  nole  (c) 

y  Hughes  and  others  (case  of)  O.  B.  1T85. 
1  Leach  40(.  1  Hawk.  P.  C.  c.  38.  s.  IS.  S 
East.  P.  C.  c.  15.  s.  7.  p.  481. 

M  Roberu's,  alitu  Chambers's  case,  O.  B. 
1702. 1  East.  P.  C.  c.  15.  s.  3.  p.  487.    It  was 
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*Tiie  entry  need  not  be  made  on  the  same  night  as  the  £ntrj  need 

breaking,  though  both  must  be  done  in  the  night  time :  (a)  "n^^'^^ti^ 

but  this  point  will  be  more  properly  mentioned  in  treating  same  night 

of  the  time  at  which  this  offence  may  be  committed.  ^s  the 

mmMoctrine  which  has  been  laid  down,  respecting  princi-  ^'^•"^^^s- 

pais  In  the  second  degree,  or  aiders  and  abettors,  in  a  former  ^  breaking 

part  of  this  work,  will  apply  to  tlie  case  of  burglary  j  and  fiJl^by  ^*'" 


one* 


nuke  the  breaking  and  entering  by  one  tlie  act  of  all  the  win  be  the' 
party  engaged  in  ttie  transaction,  and  legally  present  while  "^'  ^^  ^^^ 
the  fact  is  committed,  (b)    So  that  if  A.,  B.,  and  C,  go  upon  ty  engaged 
aconimon  purpose  and  design  to  commit  a  burglary  in  the  iuthe 
bouse  of  D.,   and  A.  only'  actually  break  and   enter  the  Jl*"***^"- 
lionsef  B.  stand  near  the  door  but  do  not  enter,   and  C. 
stand  at  the  lane's  end,  orchard  gate,  &c.  to  watcli,  this  will 
be  burglary  in  them  all ;  and  uey  are  all  in  law  princi- 
I«b.(e) 

Neither  will  the  offence  be  the  less  the  act  of  the  party  Entry  and 
from  his  having  eflected  the  entry  and  the  stealing  by  means  ^® J^*Jj"J  ^^' 
ot  an  infant  under  the  age  of  discretion.    Thus,  S  A.,  a  man  means  o^ 
of  fuD  age,  take  a  child  of  seven  or  eight  yeai*s  old,  well  in-  &n  infant. 
fliructed  by  him  in  the  villainous  art,  as  some  such  there 
are;  and  the  child  goes  in  at  the  window,  takes  goods  out, 
and  delivers  them  to  A.,  who  carries  tliem  away,  this  is  bur- 
glary in  A^  though  the  child  who  made  tlie  entry,  be  not 
gailty  by  reason  of  his  infancy,  (d) 

IL  The  breaking  and  entering,  which  have  been  tlius  de-  oruieman- 
scrHied,  must  take  place  in  a  maHsiorif  or  dwelling-liotise ;  sion-house, 
which  latter  term  is  now  generally  adopted  in  indictments 
for  burglary.    And  in  treating  of  such  mansion,  or  dwelling- 
house,  it  will  be  proper  to  enquire,  first,  as  to  what  sliall  be 
♦so  considered;  secondly,  how  far  it  must  be  inhabited ;  and,  r*  914] 
thirdly,  as  to  tlie  person  to  be  deemed  the  owner  of  it ;  for 
the  ownership  must  be  correctly  stated  in  the  indictment 

Every   house   for  the  dwelling  and  habitation  of  man  is  what  shall 
taken  to  be  a  mansion-house  in  which  burglary  may  be  com-  ^fjgJ'JJj'^ 
mitted.  (f)     And   a   jiortion  only  of  a  building  may  come  mansion- 
under  this  description.    Thus   where,  upon    an  indictment  house. 
for  burglary,  it  appeared   that   the  pmsecutor  rented  only 
certain   rooms  of  a  house,  namely,   a  shop  and  parlour,  in 
which  the  burglary  was  committed,  but  that  the  owner  did 
iK>t  inhabit  any  part  of  the  house,  and  only  occupied  the 
cellar,  it  was  holden  that  the  shop  and  parlour  were  to  be 
considered  as  the  mansion-house  of  the  pi*osecutor.  (/)    And 

loniled  by  Ward,  Ch.  B.  Powis  and  Tracy,  a  I  Hale  551.  4.  Black.  Com.  226. 

Js.  and  tlie  Recorder ;  and  they  thought  this  5  Jlntc^  30. 

^  eiiremity  of  the  law :  and,  on  a  subsc-  c  1  H<ile  555. 

<)ueot  conference  with  the  other  Judges,  Holt,  d  1  Hale  555j  556. 

^•J.  and  Powell  J.  doubting,  and  inclining  e  3  Inst.  64. 

to  another  opinion,  do  judgment  was  given.  /  Ruger^s  case.  1  Leach  89,  428.    3  East, 
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sets  of  chambers,  in  a  college,  or  an  inn  of  court,  are  to  all 
purposes  consiclere^l  as  distinct  dwelling  houses ;  being  often 
nela  under  distinct  titles,  and,  in  their  nature  and  manner 
of  occupation,  as   unconnected   with  each  other,  as  if  they 
were  under  separate  roofs,  (g)    A  loft,  situated  over  a  coach- 
house and  stables,  in  a  public  mews,   and  converted  into 
lodging  rooms,  h&s  also  hven  holden  to  be  a  dwelling-house. 
It  appeared  that  the  prosecutor,  who  was  coachman  to  a 
lady,  rented  the  rooms  at  a  y^urly  rent;  but  that  he  had 
never  paid  any  rent ;  and  that  the  rooms  were  not  rated  in 
the  parish  books  as  dwelling  houses,  but  as  appurtenances  to 
the  coach-house   and   stables :  tbal  the  way  to  the  coach- 
house and  stables  was  down  a  passage,  out  of  the  public 
mews,  to  a  staircase  which  led  to  these  rooms,  and  the  en- 
trance to  wliich  8tair(  ase  was  through  a  door,  which  was 
never  fastened,  but  that  there  was  a  door  at  the  top  of  the 
staircase  to  the  n)oms  whirli  was  locked  at  night,  and  was 
[*  915}  broken  by  the  prisoner.     It  was  contended,  on  behalf  of  *the 
prisoner,  that  these   n>oms,  which  probably  were  originally 
intended  as  mere  hay-lofts,  did  not,  in  contemplation  of  law , 
form  such  mansions,  or  dwelling-houses,  as  to  become  the 
subject  of  burglary :  but  tlie  (objection  w  as  overruled  by  the 
court,  who  thouglit  tliat  the  circumstance  of  tliese  rooms  be- 
ing situated  over  the  coaiii-house  and  stables  would  not  al- 
ter the  nature  of  the  cast* ;  and  tliat  they  were  to  all  intents 
and  purposes  the  habitation  and  domicile  of  tlie  prosecutor 
and  his  family.  (A)     Burglary,  however,  cannot  be  committed 
by  breaking  into  any  inclosed  ground,  or  any  bootli,  or  tent, 
erected  in  a  market,  or  fair,  though  the  {owner  may  lodge 
therein;  for  the  law  regards  thus  liighly  nothing  but  ]ier- 
manent  edifices ;  and  tlie  lodging  of  tlie  ow  ner  in  so  frail  a 
tenement  no  more  makes  it  burglary  to  break  it  open  than  it 
would  be  to  uncover  a  tilted  waggon,  in  the  same  circum- 
stances, (i) 
BaUdingt,        The  mansion-house  not  only  includes  the  dwelling-house, 
^<^o^   but  also  the  outhouses,  such  as  warehouses,  bams,  stables, 
fruMMnaD.  cowhouses,  or  dairy -houses,  though  not  under  the  same  roof, 
•km-houM.  or  jdining  contiguous  to  the  dwelling-house,  provided  they 
are  parcel  thereof,  {k)    The  material  question,  therefore,  upon 

p.  C.  c.  15.  s.  19.    The  points  respecting  dif-  judges,    who  afterwards   considered   of  the 

farent  mansions  in  the  same  house  will  he  case,  and  were  of  opinion  that  this  was  a 

considered  presently,  in  treating  of  the  OiTTier-  dwelling-house;  and  the  prisoner,  who  had 

jAtp  of  the  mansion  house.  been  acquitted  of  breaking  and  entering  in 

g  I  Hale  522.  556.     I  Hawk.  P.  C.  c.  38.  the  night  time,  had  judgment  for  stealing  to 

•.  18.  Etaoi  and  Fynche  (case  of).  Cro.  Car.  the  value  af  forty  shillings  out  of  the  dwelling- 

473.    4  Black.  Com.  %32,    2  East.  P.  C.  c.  house. 

15.  i.  17.  p.  605.  t  1  Hale  557.     1   Hawk.  P.  C.  r.  38.  s. 

h  Tumer^s  case,  O.  B.  1784,  cor.  Gould  35.  4  Black.  Com.  226.  As  to  robbing  in  any 

and  BuUer,  Js. ;   and  Perryn,  B.     1  Leach  booth,  or  tent,  in  any  fair,  or  market,  see 

305.    2  East.  P.  C.  c.  15.  s.  9.  p.  492.     Mr.  postj  Chap.  II [. 

J.  Bullerdidnot  give  any  opinion;  but  said         k  3  Inst.  64.    I  Hale  558.   Sum.  U2.     1 

he  would  save  the  case  for  the  opioion  of  the  Hawk.  P.  C.  c.  38.  s.  21.  4  Black.  Com.  225. 
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lUs  flotjeci^  nqpacting  sacb  ovihoiisesy  will  be  wliefher  tiiqr 
are  or  are  not  jMMxel  m  the  dwdling-houae. 

It  is  char  tihat  any  outhouse»  within  the  cnrtili^^  or  same 
common  lence»  as  tihe  mansion  itself^  must  be  considered 
*a8  pvcel  of  the  mansion;  for  the  capital  house  nroTtects  {^  916] 
and  pnvUeges  all  its  branches  and  appurtei^ants,  if  within 
the  cartilage^  or  homestall.  {I)  And  though  there  be  no  com- 
mon indoeurey  or  curtilage,  yet,  if  flie  outhouses  adjoin  the 
dwelling-bouae,  and  be  occupSed  as  parcel  thereof^  they  may 
oliU  be  considered  as  parts  of  the  mansion.  Thus,  it  was 
lioldea  that  the  breaking  and  entering  in  the  night  time  in- 
to a  bakehouse^  dl|^t  or  nine  yards  distant  from  the  dwelling- 
iMNise^  with  cmly  a  pale  reaching  between  them,  was  bnr- 
l^ary^  (m)  And  in  a  case  where  it  appeared  that  the  prosecu- 
tdr,  a  wmer,  bad  a  dwelling-house,  in  which  he  liyed,  a 
stable,  a  cottage^  a  cowhouse,  and  bam,  all  in  one  range 
off  limlAingy  in  Ibo  €sder  mentioned,  and  under  one  rwjt,  but  , 
not  inclosed  by  any  widl  or  courtryard,  and  having  no  com- 
■laniGatioa  fkwn  either  to  the  other  within;  and  fliat  Ibe 
knn^ary  diarged  was  committed  in  the  bam;  the  conviction 
of  the  prisoner  was  hdden  right  by  the  judges,  upon  a  con- 
ference^ on  the  ground  that  ue  ham,  which  was  under  llie 
same  rwd,  was  parcel  of  and  enjoyed  with  the  dweUing- 
honse.  («}  In  thu  case  the  cottage  was  occupied  by  a  ser- 
vant ct  tne  prosecutor,  who  pai4  no  rent ;  onlv  an  abatement 
was  made  in  his  wages,  on  account  of  his  family  being  to 
reside  in  tbe  cottage :  and  though*  the  judgc»  hdd  (with  the 
exception  of  Boiler,  J.  who  doubted)  that  this  amounted  oidy 
toaUcence  tolheservantto  lodge  in  the  cottage,  and  not  to  a 
letting  of  it  to  him ;  yet,  many  of  them  inclined  to  the  opi- 
nion that  even  if  there  had  been  a  demise  of  the  cottage  to 
the  servant,  the  bam  would  still  have  continued  part  of  the 
prosecutor's  dwelling-house,  in  point  of  law.  (o) 

Where  the  outhouse  is  at  all  separated  from  the  dwelling-  Buildings, 
house,  and  not  within  the  same  curtilage,  or  common  fence,  ^]^^^^' 
it  will  not  be  protected  by  the  mere  circumstance  of  its  being  panel  or 
*in  the  occupation  of  the  owner  of  the  dwelling-house ;  but  ^*  ™*"- 
in  such  case  the  fact  of  its  being  parcel  of  the  dwelling-  p^^Q^"!*: 
house,  or  not,  is  one  which  should  be  found  by  tlie  jury  upon  [    ^i' J 
the  evidence  submitted  to  them.    Thus,  where  a  s^iecial  ver- 
dict stated  that  the  prisoaer  broke  and  entered,  in  the  night 
time,  an  outhouse  in  the  possession  of  one  Greorge  Shore, 
luid  occupied  by  him  with  his  dwelling-liouse,  and  separated 
therefrom  by  an  open  passage,  eight  feet  wide,  with  intent 
to  commit  a  felony ;  and  that  the  outhouse  was  not  connected 

/  1  Hale  558,  9.    1  Hawk.  P.  C.  c.  38.  s.  n  Brown's    case,    J^evcastle     Sum.    Ass. 

25.     4  Black.  Com.  225.  2  East.  P.  C.  c.  15.  17R7,  cor.  Wilson,  J.  2  East.  P.  C.  c.  15.  s.  10. 

t.  10.  p.  493.  p.  493. 

m  Caatle'i  case,  1  Hale  558.    1  Hawk.  P.  o  2  East.  F.  C.  c.  15.  8.  14.  p.  502. 
G.  c  38.  8.  24. 
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-mOt  the  dwelling-'hcMase  by  any  fence  indosing-  fheai  bolfi ; 
the  judges  were  unanimoiisly  of  opinion  that»  from  the  man* 
ner  in  which  the  jury  had  found  the  facts,  it  was  impossible 
to  consider  this  outhouse  as  part  of  the  dwelling-house ;  and 
that  the  jury  should  have  found  it  parcel  of  the  dwelling- 
house,  if  it  were  so.  (p)  Therefore,  however  near  tic  out- 
house may  be  to  the  dwelling-house,  it  will  not  be  protected, 
unless  it  be  parcel  of  the  dwelling-house,  and  be  so  found ; 
and  if  the  outhouse  be  far  remote  from  the  dwelling-house, 
so  as  not  reasonably  to  be  esteemed  parcel  of  it,  as  if  it  stand 
a  bow-shot  off,  and  not  within  or  near  the  curtils^e,  it  is 
clearly  no  part  of  the  mansion-house,  and  the  breaidng  of  it 
is  not  burglary,  {q) 
Eg^ng-  It  was  holden,  in  a  modem  case,  that  burglary  could  not 

Held  ^^t    ^  committed  by  breaking  into  a  centre  buUding,  used  for 
burglary      purposes  of  trade,  but  having  no  internal  communication 
could  not     ^th  the   dwelling  houses  which  formed  the  wings*    Tlio 
be^wmmiu  ^jyjjjiug  ^^^g  stated,  in  the  first  count  of  the  indictment,  as 
breaking      the  dwell ing-house  of  M.  R.  Boulton;  in  the  second,  as 
'"*b"id*°'  ^®  dwelling-house  of  John  Bush|  and  in  the  third,  as  the 
ing,  used     dwelling-house  of  William  Nelson.    It  appeared,  upon  the 
for  purpo-    evidence,  that  the  place  broken  into  was  a  centre  building, 
,  JJUdjJ  but    '**^'*S  ^^  wings  5  that  in  such  centre  building  an  extensive 
baling  no    business  was  carried  on,  relating  to  different  manufactori^, 
communi-    in  which  one  Matthew  Boulton  was  concerned  witii  M.  R. 
Sie*dwei-^**  Boulton,  William   Nelson,  and  several   other  persons;  and 
r*  9181  *<^^  relating  to  two  other  manufactories,  in  which  Matthew 
nng bouses  Boulton  was  concerned  on  his  own  account:  that  in  part  of 
inrhich         one  of  the  wings  was  the  dwelling-'house  of  M.  R.  Boulton ; 
wimf  ^^*  *^^  *"  ^^  other  part  of  the  same  wine  the  dwelling-house 
of  John  Bush,  mentioned  in  the  second  count  of  the  indict- 
ment,  who  was   a  woriunan  of  Matthew  Boulton^s;  but 
that  neither  of  such  dwelling-houses  had  any  internal  com- 
munication with  the  centre  building,  except  only,  in  the  one 
occupied  by  John  Bush,  a  window  which  looked  into  a  pass- 
age that  ran  the  whole  length  of  the  centre  building;  and 
that  in  the  other  wing  was  the  dwelling-house  of  William 
Nelson,  which  also  had  no  internal  communication  with  the 
centre  building.     It  also  appeared  that  in  the  front  of  this 
building  there  was  a  terrace  or  front  yard,  fenced  round  in 
different  ways,  and,  at  the  end  of  the  pile  of  building,  by  a 
wall,  with  gates  for  horses  and  carriages,  and  a  door  for 
foot  passengers :  that  the  prisoners  entered  by  a  door  in  the 
front  yard,  through  which  they  went  along  tiie  front  of  the 
building,  and   round  it  into  another  yard  behind  it,  called 
the  middle  yard;  from  thence,  through  a  door  which  had 
been  left  open,  up  a  staircase  in  the  centre  building,  where 

p  Garland^s  case.    1  Leach  144.  2  East.        q  1  Htle  559.    1  Ltach  144,  note  (a). 
/P.  C.  c.  15.  8,  10.  p.  493. 


f .  Lj      Mansion  Bdvu^^fThat  to  amtidtred. 

M-j  hrok«  (^m  som«  of  t)ip  roonB;  bBving  ko  tmifred  the 
iviin!«es,  by  Uig  a»shtiinre  of  u  sci-vant  uf  Mattlit^w  Boiilton'fi, 
Ito  jMTlwJ  iw  an  a4Toiii[ilici'  fur  tiic  jiHrp<isf  uf  uffi'cliiif;  Uie 
^prrhrn))ii>ii  »f  iJio   iirUoiiprH.     Upon   tlii^  caw   being   re- 
eved for  the.  consideration  of  tlic  judges,  tLcy  all  amcd 
tbc  priffonera   w«re    nut  guilty  of  liiirgliit7 ;   xnd  the 
ninilK   u|>on    which    they  so   fle>ci(lMl    aw   «tJit«d  In  hare 
Uiat   the   rentiv   building,    being  a   place   for  cjory- 
>n  a  variety  of  trtides,  tind  having  no  intrmal  romtnuni- 
iuri  vttli  Ihu   adjoining  hfiuses,   could  nol  ite   ronNJderod 
I  |)art  of  any   dweUing-hnuse  j  and  that   it  was  not  tn  be 
consideaiMl  as  under  tbo  name  roof  an  thv  houses  adjoining, 
though  the  ruof  of  it  htui  a  connexion  with  Ihv  roofs  of  the 
bouHe^  (r] 

•  In  some  cases  a  partof  a  mansion-house  maybe  ao  severed  [•  919' 

(rum  the  tvHt,  liy  bt'ing  l«-t  to  a  tenant,  kr  to  bi-  no  longer  a  a  part  of* 

plai'e  in  x^liirh  burglai-y   can  be  coiuuiittcd.     Thus,  tliough  houH  may 

I  shop  may  be.  and  usouily  is,  a  parcel  of  the  dwelling-house  ''"  *°  *"' 

I  whkh  il  is  attached ;  yet  if  the  owner  of  tJie  dwelling-  'hrrc/i"** 

MSB  let  the  shop  tn  a  tenant  who  occupies  it  by  means  of  ""  longu 

I  diffident  entrance  Irom  that   belonging   to   the  ilwelUng-  X^ttn 

',  and  carries   on   his   business  in  it,  but  never  sleeps  w 

,  it  is  not  a  place  in  which  burglary  can  l>e  committed ;  K'"y "' 

■  it  in  not  parcel  of  (be  dwelling-house  of  the  owner,  who  miii™ 

KcupifM  the  oOier  part,  being  so  jhm  ered  by  lease ;  nor  is  it 

the  dwelling-house  of  the  lessee,  when   neither  he  nnr  any 

oThis  family  ever  sleep  there.  {»)     Though,  if  the  lessee,  or 

hi»ticr\-ant,  should  usually  or  often  lodge  in  the  tifaop  at  nigb^ 

%  would  Uien  be  tlie  mau^ion  or  dwelling-house  of  such  lessee^ 

I  which  burglary  nught  he  committed,  (t) 

.\  raw  lias  been  put,  whether  if  the  owner  and  occupie-r 
fa  dwelling-house  should  let  a  partof  it,  namely,  a  chamber 
nd  a  cellai-,  to  a  tenant,  tlic  only  passage  to  the  cellw  beli^ 
■It  of  the  street,  and  the  cellai-  sboulu  be  brolirn  open  in 
)  night,  it  would  be  burglary ;  and  it  has  been  supposed 
at  it  would  not,  on  the  gnninil  that  the  cellar  must  be 
liiderrd  as  severed  by  tlie  lease,  and  has  no  cnmmunica- 
with  the  rest  of  the  house,  (u)  Upon  this  however,  it 
i  been  justly  observed,  that  the  cellar  would  be  no  more 
Mivercd  from  the  houtte  by  the  lease  than  the  chamber,  in 
wliicli  a  burglary  might  be  committed,  and  laid  to  he  in  the 
I  of  tlie  owner  and  occupier  of  the  dwelling-houM, 
ling  but  one  common  entrance  to  him  and  the  lodger. 
is  admitted,  that  if  the  cellar  alone  were  let,  clearly 
clary  could  be  committed   in   lU  Ix)     And  the  doc- 


(Eut.  p.  c.  ( 

•■A  Pad.  501. 

*  1  IW*  Ml,  6S$.    Ktl.  83,  U.  «  BU«k. 


u  Kcl.  SS,  64. 
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trine  thus  advanced^  appears  to  be  fully  supported  by  the 

following  case. 
[*  920]  *Oac  Thomas  Smith  was  the  owner  of  a  house  in  which  he 
Case  of  i^^'Wed  himself,  and  to  which  there  was  a  shop  adjoining, 
Gibson  and  built  close  to  tlie  house.  Thei*e  was  no  internal  communication 
^bers.  A  between  the  house  and  the  shop ;  no  person  slept  in  the  siiop ; 
joimng  to  a  *"d  ^lie  only  door  to  the  shop  was  in  the  court-yard  before  the 
bouse,  but  house  and  the  shop ;  the  coui-t-yard  being  inclosed  by  a  brick- 
sonie'of  ^^U  three  feet  high,  including  both  tlie  house  and  shop, 
tbe  rooms  Thomas  Smith  let  the  shop,  together  with  some  apartments 
of  the  in  the  house,  to  John  Hill  from  year  to  year,  at  the  yearly 
teiiant^*i8*  ^"*  ^f  ^^  guineas.  There  was  only  one  common  door  to 
sUU  part  of  the  house,  which  communicated  as  well  with  the  apartments 
the  dweU-  reserved  to  himself  by  Smith,  as  with  those  which  he  let  to 
^er^tb? '  ^'''  ^^  ^^^  brick  wall,  which  included  both  the  house  and 
same  roof  shop,  next  to  the  road,  was  a  gate  or  wicket  fastened  by 
in*th*^"ur-  *  '^tch,  which  served  as  a  communication  to  both  house  and 
tUage,  ai-'  shop.  The  burglary  was  committed  in  the  shop.  Upon 
though  this  evidence  it  was  objected,  by  the  counsel  for  the  prLsoners, 
Eternal  °°  ^^^  *^®  ^^^P  could  not  be  considered  as  the  dwelling-house 
communi-  of  Thomas  Smith,  as  laid  in  the  indictment ;  and  in  conse- 
cation,  and  quence  of  such  objection  the  judgment  upon  the  prisoners 
person^  °**  ^*^  respited  until  the  point  could  be  submitted  to  the  twelve 
sleep  in  the  judges.  The  case  was  afterwards  considered  by  tliem ;  and 
^2?*  f  ^^^^  were  unanimously  of  opinion,  tliat  the  indictment  was 
such  shop  ^^11  l^d  in  describing  the  shop  to  be  the  dwelling-house  of 
be  let  by      Smith,  who  inhabited  in  one  paii; ;  and  that  the  shop,  being 

'*^*^*Vho  *®^  ^^^  *  P^"*  ®^  ^^^  house  inhabited  by  Hill,  was  still  to  be 
does  not  Considered  as  part  of  the  dwelling-house  of  Smith,  being 
sleep  there-  within  the  Same  building,  under  tlie  same  i*oof,  and  having 
'°*  only  one  door  of  communication ;  especially  as  it  was  within 

pne  curtilage  or  fence,  although  thei*e  was  no  internal  com- 
munication between  tiiem.     But  it  was  admitted,  that  if  the 
shop  had  been  let  by  itself.  Hill  not  living  therein,  burglary 
could  not  have  been  committed  in  it,  for  then  it  would  have 
been  severed  fi-om  the  house,  (y) 
r*  9211      I^  has  been  said,  that  if  a  man  takes  a  lease  of  a  dwell* 
It  seems       iug-house  ♦from  A.  and  of  a  barn  fi-oni  B.,  such  bam  would 
that  an        be  no  parcel  of  the  dwelling-house,  and  not  tlierefoi-e  a  place 
oui-hous^     in  which  burglary  could  be  committed ;  %)  a  position  which 
prevented*   would  seeiu  to  lead  to  the  inference,  tliat  no  outhouse,  holden 
from  being    Under  a  distinct  title  from  the  dwelling-house,  can  be  the 
ffedwef-     ®"hj^^  ^^  burglary.     But  upon  this  it  has  been  observed, 
iing-house    ^^^^  ^^^  circuiustance  of  an  out-building  being  enjoyed  by 
by  being      the  occupier  Under  a  <lifferent  title  fi-oin  his  dwelling-housef 
der^a°(ii*s^"   ^®™'*'  ^  ^'^^X  Unsatisfactory  i*eason  of  itself  for  excluding  it 
tiact  title,    trouk  tlie  same  protection,  if  it  be  within  the  curtilage,  or 

y  Gibson,  Mutton,  and  Wiggs,   (case  of,)      508.     And  see  2  Leacb  918, 
I  Leach  357.    2  East.  F.  C.  c.  15.  s.  20,  p.         s  \  Hale  559, 
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vrier  tbe  sum  rooH  and  actoallY  enioyed  as  pared  of  flie 
dwdling-JMWMg  M  pwat  of  lact»  and  onder  such  cmnimHtaiinaB 
aa  W011M9  apart  from  tlie  difference  of  titie,  constitate  it  par- 
cel of  the  mansion  in  point  of  law.  (a) 

Tht  next  question  relating  to  the  mansion-house  is,  how  ^^  ^ 
fiiritmHstbeuiAaUtal?-  habituKjr. 

It  appears  to  be  well  settled^  that  unless  the  owner  has  cum 
taken  possession  of  tbe  house  bv  inhabiting  it  personally,  or  '^^'^  ^ 
bj  some  one  of  his  familyt  it  will  not  have  oecome  his  dwell-  ^^^^ 
Ing-lMMse  in  tbe  proper  meaning  of  the  word,  as  addled  to  toinbAMt. 
As  oMmoe  of  burglary.    There  are  several  cases  to  this  rf- 
fljOl^  wUdi  snffldently  OTerrule  any  different  opinions  which 
ttnr  have  been  formerly'  entertained.  (6) 

A  Mr.  Smith  having  purchased  a  house  with  an  intention  Cam  of 
to  reside  in  it»  had  moved  into  it  some  of  his  furniture  and  Ij^*^ 
cAbcts»  to  the  value  of  ^bout  ten  pounds;  the  house  was  put 
nder  the  care  of  a  carpenter  for  the  purpose  of  being  re- 
paired ;  and  Mr.  Smith  had  not  liimself  entered  into  tira  oc*- 
cnpatiott  *of  aigr  part  of  it»  nor  did  any  part  of  his  f amily,  [^  922] 
■or  any  person  wnatever,  sleep  therein.    While  the  house 
was  in  tius  sttuationy  it  was  broken  open  in  the  night-time; 
aady  npoB  a  case  resranred  for  the  consideration  of  the  judgest 
ttey  were  of  opiniim  that  it  could  not  be  considers  as  a 
dwelling-homey  being  mitirely  uninhabited ;  and  that  there- 
fore them  oould  be  no  burglary,  (c) 

80  where  the  tenant  of  a  house,  when  the  former  tenant  HmUftid't 
had  qattted,  put  all  Ids  ihmiture  into  it,  and  frequently  went  ^*** 
Hdther  in  flie  day-time,  but  neither  himself,  nor  any  of  hn 
tuaHy,  had  ever  slept  there;  it  was  ruled  that  burglary  could 
not  be  committed  therein,  (d) 

And  though  persons  sleep  in  a  house  tlius  situated ;  yet,  if 
they  are  not  of  the  family  of  the  owner,  it  will  still  jiot  be  a 
dwelling-house  in  which  burglary  can  be  committed. 

Thus^  where  the  prisoner  was  indicted  for  a  burglary  in  Fuller's 
the  dwelling-house  of  a  Mr.  Holland,  sgid  it  apjieared  in  9^"^* 
evidence  that  the  house  was  newly  built  and  finished  in  every 
respect  except  the  painting,  glazing,  and  the  flooring  of  one 
garret;  that  a  workman,  who  was  constantly  employed  *by  [*  923] 


a  2  East.  P.  C.  c.  15.  s.  10.  p.  494, 
6  In  1  Hawk.  P.  C.  c.  38.  s.  18.  it  is  said 
that  a  house  which  one  has  hired  to  live  in 
ftnd  brought  part  of  his  goods  into,  but  has 
not  yet  Iwfged  iu,  is  one  in  which  burglary 
inav  be  coniini!te<l.  The  point  is  nicniioncd 
■a  kel.  46.  but  not  as  having  been  decided, 
ate  muert  U^em  boing  subjoined. 

c  LjoM  and  Miller  (case  of,)  I  Leacb  185. 
Tbt  case  is  rather  dinferently  reported  in  t 
East.  P.  C.  c.  15.  s.  II.  p.  496  where  it  is 
atatad  that  no  goods  were  in  the  house  at  the 
tiaie  it  was  broken  open,  and  that  the  judges 
were  therefore  also  of  opinion  that  it  was  no 
borglaiy,  becautie,  as  the  indictnient  charged 

▼OJU  II.  S 


an  intent  to  steal,  it  must  mean  to  steal  the 
goods  then  and  there  being,  and  that,  nothing 
being  in  the  house,  nothing  could  be  stolen : 
hut  it  is  also  further  stated,  that  it  seemed  to 
be  the  sense  of  the  judges,  and  Eyre,  B.  de- 
clared it  to  be  his  opinion,  that  although  some 
goods  might  have  been  put  into  the  house, 
yet,  if  neither  the  party  nor  any  of  his  family 
had  inhabited  it,  it  would  not  be  a  mansion- 
house  in  which  burglary  could  be  committed. 
d  Hallard^s  case,  eor.  Buller,  J.  Exeter^ 
Spr.  Assiz.  1796.  2  East.  P.  C.  c.  15.  s.  12.  p. 
498.  2  Leach  701.  note  fa),  and  S.  P.  Tborop- 
son's  case,  cor,  Grose,  J.  Kingilm  Spr.  Am.' 
1796,  2  EafU  iM.  2  Leach  771. 
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Mr.  HoDand,  slept  in  it  for  the  purpose  of  protecting  it,  but 
that  no  part  of  Mr.  Holland's  domestic  family  had  taken  pos- 
session of  it ;  the  court  held,  that  it  was  not  the  dwelling- 
house  of  Mr.  Holland,  (e) 
Harris's  So  in  a  case,  where  it  appeared  that  the  prosecutor  had 

caie.  lately  taken  the  house  which  was  broken  open ;  that  he  him- 

self had  never  slept  thei*e»  nor  any  of  Ms  family  ;  but  that  on 
the  night  in  which  it  was  so  broken,  and  for  six  nights  before^ 
he  had  procured  two  hair-drcssers,  who  were  not  in  any 
situation  of  servitude  to  1dm,  to  sleep  there  for  the  purpose  oir 
taking  care  of  his  goods  and  merchandize,  which  were  de- 
posited therein;  the  court  was  of  opinion  that  the  house  could 
not,  in  contemplation  of  law,  be  considered  as  the  dwelling* 
house  of  the  prosecutor.  (/) 
Where  the  Where  the  owner  of  the  house  has  no  intention  of  gmng  i» 
owner  put!   i>eside  in  it  himself,  and  merely  puts  some  person  to  sleep 

•  person  to    ^,. _^   _  ?„ta^_  x^n  V ^  _    5_ x   xi-_  r_ t_  • r 


eleep  in  the  there  at  nights  till  he  can  get  a  tenant,  the  same  role  is 
house  at      tablished ;  and  the  house,  under  such  circumstances,  cannot 
nightt,  till    Yi^  considered  as  the  dwelling-house  of  the  owner, 
a  tenant!         This  point  arose  upon  an  indictment  for  stealing  goods  to 
Davies's      the  value  of  forty  shillings  in  the  dwelling-haust*  (g)    Upon 
^^^^'  the  evidence,  it  appeared  that  Mr.  Pearce  was  a  brewer  liv- 

ing in  Millbank-street,  and  owner  of  a  public-house  in  Palace- 
yard,  in  which  the  offence  was  committed.  The  house  waSf 
at  the  time  of  the  offence,  shut  up,  and  in  the  day  time  entire- 
ly uninhabited ;  but  a  servant  of  Mr.  Pearce's  was  put  to 
sleep  in  it  at  niglit,  for  the  protection  of  the  goods,  until  some 
other  publican  should  take  possession  of  it.  There  were  in 
the  house  a  number  of  beds,  chairs,  and  other  articles  rf 
furniture,  which  Mr.  Pearce  had  purchased  of  the  fomwr 
[*  924]  tenant,  with  a  view  to  accommodate  the  person  *to  whom  he 
might  Ipt  it,  hut  with  no  intention  of  residing  in  the  howe 
himself,  either  personally,  or  by  means  of  any  of  his  servants* 
The  prisoner  was  found  guilty  of  the  whole  charge  stated  in 
,  the  indictment:  bivt  the  {Mint  being  saved  for  the  ojnnion  of 
the  Judges,  they  were  of  opinion  that  the  conviction,  as  to 
the  capital  part  of  it,  was  wrong ;  that  as  Mr.  Pearce  never 
intended  to  inhabit  the  house,  it  could  not,  in  contemplation 
of  law,  be  considered  as  his  dwelling-house;  and  that  it 
would  have  been  no  burglary  if  the  house  had  been  broken  in 
the  night  (A) 
A  house  When  the  owner  of  the  house  has  once  entered  npon  tike 

ceaseto  he  P<>s^sion  and  Occupation  of  it,  by  himself  or  by  some  of  his  ^ 
the  dwell-    family,  it  will  not  cease  to  be  his  dwelling-house  on  accomrt  * 

e  Fuller's  case,  O.  B.  1782,  cor.  the  Recor-         h  Davies's,  alias  Silk's  case,  2  Leach  §76. 
der,  2  East.  V.  C.  c.  15.  s.  12.  p.  498. 1  Leach     2  East.  P.  C.  c.  15.  s.  12.  p.  499.    The  priiOB- 


297*  er  was  in  consequence  recomnsended  to 

/Harrises  case,  O.  B.  1795,  ear,  the  Re-  cy  on  condition  of  transportation,  which  miglrt 

eorder,  2  Leach  701.  2  East.  P.  C.  c.  15.  s.  have  been  his  punishment  if  he  had  botn 

12.  p.  498.  found  guilty  of  simple  larceny  only. 
g  Under  the  proYiiionB  of  12  Anne,  c.  7. 
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.  if  aw  oGcaritHl  or  tBmdnurr  absence;  em  UmnuAi  ho  iiuc^uM 
pMmbeMtlaitCO    Tboa, if  A.  have  a  dweHiiigJiou^  «^ 
and  upon  oceairifm  he  and  all  hia  family  he  absent  fin*  a  nig^t  ^^^^^ 
ar  more^  bnrglarj  laay  be  comnnitted  in  their  absence ;  and,  Ui  mc*- 
ao  if  ^  haTe  two  mansion-houses,  and  be  sometimes  witb  his  £^|[!!^r. 
fiuulj  at  OM,  and  sometimes  at  flie  other,  the  breach  of  one  ainuMM/ 
of  them  in  Out  ai|^t  time,  in  the  absence  of  his  fiamily,  will 
ba  fcorglary*  {k)    A1sq»  if  A.  have  a  chamber  in  a  collc|;e,  or 
]■■  of  oourif  where  he  nsoally  lodges  in  term  time^  aad»  in 
Mi  ahaenee  in  tiie  Tacation,  the  chfunber  be  broken  open,  the 
aam»  rale  will  apply.  (0 

The  fidlowiag  case  was  decided  in  conformity  with  these  Csm  of 
priBCiplea.    The  owner  of  a  house  in  Westminster,  in  which  ^'^^^^ 
fee  dwal1»  took  a  jonrney  into  Cornwall,  with  intent  to  "^h**^ 
fotanii  aad  aeat  his  wife  and  family  out  of  town,  and  left 
Ika  fu^  witli  a  friend  tQ  look  after  the  house;  and,  after  he 
Wi  Imni  gone  a  amnth,  no  person  being  in  the  house,  it  was 
•hratam  o|mii  in  Ike  nightt  and  robbed.    A  month  altar-  [*  925] 
WfOfittp  Ike  •wasr  retnned  with  his  family,  and  again  inha- 
km  thanu    TUb  breaking  was  holden  to  be  burglary,  (m) 
'    Baft  ki  cases  of  tliis  kind,  there  must  be  an  intention  on  But  Umt* 
Ae  Mrt  of  Ike  owner  to  return  to  his  house,  animus  rever-  ^JJ^^ 
tmM§  ibr  if  the  owner  has  quitted  without  any  intention  remUmH 
of  retaming^  the  breaking  oi  a  house  so  left  will  not  be  bmr-  in  ^  or- 

liVT.  («)  ^'' 

,Tm  nriaoiien  were  indicted  for  a  burglary  in  the  dwelling-  nuu 
kopae  or  a  Mr.  Fakney,  and  stealing  diyers  goods.  It  appeared  twowa'Si- 
kj  Mr.  Fakn^s  evidence,  that  he  made  use  of  the  house  ^*'** 
ki  qaBPtJeaj  wkidi  was  situated  at  Hackney,  as  a  country- 
kaaae^  ia  tte  summer  time,  his  chief  residence  being  in 
Lsadoa :  that,  about  the  end  of  the  summer  before  the  of- 
faice  was  committed,  he  removed  mth  his  whole  family  to 
I/Hidon,  and  brought  ajnray  a  considerable  part  of  his  goods ; 
and  that  in  the  November  following  bis  house  was  broken  * 
open,  and  in  part  rifled;  upon  which  be  removed  the  re- 
audnder  of  his  household  furniture,  except  a  clock,  and  a 
few  old  bedsteads,  and  some  lumber  of  very  little  value; 
leaving  no  bed  or  kitchen  furniture,  nor  any  thing  else  for 
tte  accommodation  of  a  family.  Being  asked  whether,  at 
the  time  he  so  disfumished  his  house,  be  had  any  intention 
af  returning  to  reside  there,  he  declared,  that  he  had  not 
come  to  any  settied  resolution,  whether  to  return  or  not ; 
kot  was  rather  inclined  totally  to  quit  the  house,  and  to  let 
^it  for  the  remainder  of  his  term.  The  facts  charged  wcpw 
aoScientiy  proved  against  the  prisoners ;  but  the  court  i^BS 
ai  opinion,  that  the  prosecutor  having  left  his  house,  and 

t  FoU.  77.  1  Hale  556.  3  Inst.  64.  t  Bac.  W.  3.  2.  East.  P.  C.  c.  15.  •.  11.  p.  4M, 

Ab.  Burgpuy^  (E.)  cited  also  in  Post.  77,  from  MS.  Denton  and 

k  1  Hala  556.    Son.  tS.  Cbapple,  as  a  case  upon  a  burglary  in  thf 

i  U.  IM.  house  of  Mr.  NicboUs. 

«i  Murray  tod  HarrUy  (caie  oQ  O.  B.  10.  n  Post.  77.    4  Black.  Com.  t25. 
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disfumiflhed   it   in   the   manner  before  mentioned,  without 
any  settled  resolution  of  returning*  but  rather  inclining  to 
the    contrary;    the  house  couhl    not,   under   these  circum- 
[*  926J  stances,  *be  deemed  his  dwelling-house  at  the  time  the  fact 
was  committed ;  and  accordingly  directed  the  jury  to  acquit 
the  prisoners   of  the   burglary :  which  they  did,  but  found 
them  guilty  of  felony,  in  stealing  the  clock,  Alc.  (o) 
Inliabiun-       It  seems  that  the  mere  casual  use  of  a  tenement  as  a  lodg- 
c^  "aTif    *°S>  ^^  ^'*®   using  it  only  upon   some  particular  .occasions^ 
for  tome      will  not  be  such  an  inhabitancy  as  i^ill  constitute  it  a  d  well- 
particular    ing-house  in  which  burglary  can  be  committed,  (p)    Thus, 
wiiTnot  be  *^  ^*^  agreed  by  all  the  judges,  that  the  fact  of  a  servant 
BuiBcient.     having  slept  in  a  barn,  on  the  night  in  which  it  was  broken 
open,  and  jfor  several  nights  before,  he  being  put  there  for 
the  purpose  of  watching  thieves,  made  no  sort  of  difference 
in  the  question,  wfiether  the  offence  was  burglary  or  not  {q) 
And  the  circumstance  of  a  porter  lying  in  a  warehouse^  to 
watch  goods^  which   is  only  for  a  particular  purpose,  does 
not  msdie  it  a  dwelling-house,  (r)     The  queMion,  therefore^ 
respecting  burglary  in  such  barn  or  wai*cliouse  w  ill  remaiiiy 
just  as  if  no  person  had  slept  in    them,  to  be  disposed   of 
by  the  principles   which   have  been    before  discussed,  as  to 
their  being  or  not  being  parcel  of  the  mansion  or  dwelling- 
house,  {s) 
^  at  to        A  point  of  some  nicety  arises  in  the  case  of  an  executor 
the  caw  of  putting  8er\  ants  into  the  house  of  his  testator,  but  not  going 
tof  putUng  ^  ^'^'^  there  himself.     A  case  of  this  kind  occurred,  which  is 
aervanu      thus  stated.    A.  died  in  his  house,  and  B.  his  executor  pat 
into  the^      servants  into  it,  who  lodged  in  it,  and  were  on  board  wages  ; 
his  testa-     but  B.  never  lodged  there  himself:  and  upon  an  indictment 
tor,  bat  not  for  burglai'y,  the  question  was,  whetlier  tliis  might  be  called 
live°tbera     ^^^  mansion  house  of  B.     The  coui-t  inclined  to  think  it  might, 
bimieif.      because  the  servants  lived  there. {t)     U  was  not  necessary  to 
r*  9271  *^^*^^  ^®  point  in  that  case,  as  it  turned  out  on  the  cvi- 
^  ''  dence  tliat  there  was  not  a  sufficient  breaking  of  the  house  ; 

and  perhaps  it  would  be  difficult  to  reconcile  the  opinion  to 
.  which  the  court  is  said  to  have  inclined  ^ith  some  of  the 
decided  cases  and  principles  upon  this  subject  if  the  facts 
were  that  the  executor  did  not  contemplate  any  occupation 
of  tiie  house  by  himself,  and  that  he  merely  put  the  sei-vants 
there  for  the  purpose  of  taking  care  of  the  house  and  fur- 
niture, till  they  should  be  properly  disposed  of  according  to 
his  trust  (u) 

o  Nutbrown's  (John  and  Miles)  case,  Fost.  Serjeant  Foster^s  MS.  in  2  East.  P.  C.  c.  15. 

76,77.  s.  11.  p.  497. 

p  9  East.  P.  C.  c.  15.  s.  11.  p.  497.  s  ^nte,  915.  et  tequ. 

q  Brown's  case,  2  East.  P.  C.  c.  15.  s.  11.  /  Jones  and  Loni^man  (case  of)  O.  B.  1689, 

p.  497.  and  s.  14.  p.  502.  from  Chappie's  MS.  2  MS.  Sum.  305,  cited  in 

r  Smith's  case,  M.  3  G.  1.  by  ten  of  the  2  East.  P.  C.  c.  15.  s.  12.  p.  499. 

Judges,  cited  from  Lord  King's  MS.  96.  and  u  See  Davies's  case,  ante  923. 
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It  remains  fiirihery  in  treating  of  the  mansion^  or  dwell-  Of  tbe 
ing-house^  to  enquire  as  to  the  person  who  is  to  be  deemed  ojT"*"*"P 
tiie  owner  of  it,  in  order  to  be  able  to  state  correctly  in  the  maonon- 
indictment  the  name  of  the  party  in  whose  dwelling-house  house. 
tbe  bui*glary  is  alleged  to  have  been  committed. 

This  subject  is  rather  of  a  complicated  nature :  but,  from 
the  cases  which  have  been  hitherto  decided,  it  seems  that  the 
material  point  to  be  ascertained  ^ill  be,  whether  the  owner- 
ship remains  with  the  proper  owner  of  the  dwelling-house, 
and  is  exercised  by  him,  either  by  his  own  occupation,  or  by 
tiiat  of  other  persons  on  his  account ;  or  whether  the  pro- 
per owner  has  given  such  an  interest  to  other  persons,  in 
the  whole  or  in  parts  oWie  dwelling-house,  as  to  constitute  an 
ownership  in  such  other  persons. 

The  owner  of  a  dwelling-house  may  exercise  his  owner-  Ownership, 
ship  by  his  own  personal  occupation,  or  by  the  occupation  qccu'Vii* 
of  any  persons  who  by  law  ai'e  deemed  to  be  part  of  his  is bypcr." 
family.    This  doctrine  has  been  carried  to  a  great  extent  in  sons  who 
the  case  of  a  wife.    For   where   it  appeared  that   a  lady,  ^hJ^neJ's 
whose  house  was  robbed,   had  for   many  years  lived  sepa-  family. 
rate  from  her  husband;   and   that,  when  she  was  about  to 
take  the  house,  a  lease  of  it  was  prepared  in  her  husband's 
*name,  but  that  he  refused  to  execute,   and  said  he  would  R  9281 
have  nothing  to  do  witli  it,   in   consequence   of  which  she 
agreed  with  the  landlord  herself,  and  had  constantly  paid 
tbe  rent;  it  was  holden   upon  an  indictment  for   breaking 

Tn  the  house  that  it  was  well  laid  as  the  dwelling-house 
the  husband,  (or)  The  reason  given  for  this  decision  was, 
that  whatever  the  wife  has  is  the  husband's  in  law :  but,  as 
that  reason  would  not  apply  to  a  case  wliere  the  law  w^ould 
adjudge  the  separate  property  of  the  mansion  to  be  in  the 
wife,  and  where  she  has  also  the  exclusive  possession ;  it 
seems  that  in  such  case  the  burglary  ought  to  be  laid  as 
committed  in  her  mansion-house,  and  not  in  tliat  of  her  hus- 
band, (y) 

The  owner  of  a  dwelling-house  may  also  occupy  it  by  means  ownership 
of  servants.  Tlius,  in  a  case  wliich  has  been  already  men-  where  the 
tioned,  where  the  servant  of  a  farmer,  and  his  family,  lived  ""upation 

IS  Dv  me&ns 

in  a  cottage    adjoining   his  master's    house,  which  he  took  ofihescr- 
to  by    agreement  with  his  master,   when  he  went   into  the  vamsofthc 
service,  but  for  which  he  paid  no  rent ;  only  an  abatement  °^"®'^- 
was  made  in  his  wages,  on  account  of  his   family  being  to 
reside  in  the  cottage ;  all  the  judges  (witli  the  exception  of 
Buller,  J.  who  doubted)  held  that  this  was  no  more  than  a 
licence   to   the  servant  to   lodge  in  the  cottage,  and  not  a 
letting  of  it  to  him ;  and  that  the  cottage,  therefore,  conti- 
nued part  of  the  mansion-house  of  tlic  farmer.  (^) 

T  Farre'scase,  Kel.  43,  44,  45.  cor.  Wilson,  J.  2  East.  P.  C.  c.  15.  s.  14.  p. 

y  2  East,  P.C.  c.  15.  s.  16.  p.  504.  501,  502,  ante  916.  And  see  Bertie  v,  Bcau- 

s  BrowD^s  case,  Jietccastlc  Suiu.  Ass.  1787,     mont,  16  East.  33. 
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Cam  of  A  recent  case  appears  to  ba^e  proceeded  upon  the  same 

*Irf  m"     principle.    The  prisoners  were  indicted  for  a  burglary  fa 
wmnto/      the  dwelling-house  of  Messrs  Moore,  Harrison,  and  Ha- 
WhtMtkM    milton;  and  being  convicted  received  sentence  of  death:  but 
£m  Mit-  execution   was  respited,  in  order  that  the  opinion  of  tlis 
nertio        judges  might  be  taken  upon  the  following  facts.    Messrs. 
P*  929]  Moore,  Harri.son,  and  Hamilton^the  prosecutors,  were  ^^parl- 
umde  had     ners  in  their  business  of  bankers,  and  also  in  a  brewery  co«- 
^■^^y *•  cem ;  and  wei-e  the  owners  of  the  liouse  in  question.    TTie 
Sdm^rooms  lower  rooms  of  the  house  were  three  in  number,  having  only 
aitifned  to  one  entrance  from  without,  by  a  door  opening  to  the  street; 
U>^^  *     ^'>»ch  was  the  door  bniken  ojien  to  commit  the  felony.     It 
oTer  ttie      opeueil  into  one  of  the  three  rooms  tp  which  the  clerk's  bud- 
bank  and     ness  relating  to  the  brewery  was  transacted :  that  room  com« 
iceofdie"  Aunicated  by  a  door-way  with  an  inner  room,  where  tlie 
putiwrt,     banking  business  was  done,  and  where  the  cash,  notes,  &e» 
bb^odd'^  were  deposited:  and  the  inner  room  communicated  iB^the 
com^i^  same  manner  with  a  further  room,  which  was  the  private 
cated  by  a  room  of  the  partners.    And  the  business  of  Messrs.  Mo(M« 
MiTaiad-    ^^^  ^®*  ^^  transacted  only  in  these  lower  rooms  of  the 
dar,  it  was  house,  in  which  no  person  slept.    When  the  entrance  doer 
boidan  that  which  Opened  to  the  street  was  locked  up  at  night,  upon  leaT-* 
aMiBiti^    ins  the  offices,  the  clerk  who  had  tiie  custody  of  the  key  kft 
In  the  bank-  it  in  the  care  of  one  John  Stevenson,  who  inhabited  the  upper 
^  '^'?.     rooms  of  the  house,  from  whom  it  was  received  again,  whflP 
laid  aslo     the  officer  were  to  be  opened  in  the  morning.    This  Johft 
tha  dwaii-    Steveuson  was  a  servant  to  Messrs.  Moore  and  Co.  in  their 
«?tiM  three  ^^^^^  business,  as  their  cooper,  at  weekly  wages»  wtth 
{Mrtners.      firing  and  lodging  for  himself  and  Ids  family :  but  the  cm- 
tract  as  to  the  lodging  was  not,  in  general  terms,  that  he 
should  be  provided  with  lodging,  but  that  he  should  have  tha 
particular  rooms  which  he  inhabited  for  the  lodging  of  him- 
self and  his  family.    There  was  a  separate  entrance  to  tiksae 
rooms  from  without ;  they  wei*e  not  in  any  way  used  for  the 
business  which  was  carried  on  in  the  lower  rooms,  some 
papers  only  of  no  consef|uence  being  kept  in  them  by  Messrs. 
Moore  and  Co. ;  and  the  only  communication  between  the 
upper  rooms  and  the  lower  ones  was  by  a  trap-door  in  tte 
floor  of  one  of  the  upper  rooms  and  a  ladder.     Since  the  rob- 
bery this  trap-door  and  ladder  had  been  constantly  usedy  in 
or^  to  go  down  to  the  lower  rooms,  and  bolt  the  street  door 
,  of  the  offices  in  the  inside,  for  better  security ;  but  none  of  the 
witnesses  knew  of  their  having  ever  been  used,  for  any  por^ 
[*  930]  pose  previous  to  the  robbery,  although  they  might  have  Hean 
so  used  at  any  time,  as  the  trap-door  was  never  kept  locko4 
or  fastened,  and  the  key  of  it  was  left  in  Stevenson's  custody^ 
There  were  six  windows  in  the  upper  rooms,  which  were  as- 
sessed in  the  name  of  Stevenson  ;  but  the  duty  was  paid  by 
Messrs.  Moore  and  Co.     The  lower  rooms  had  nine  wfai- 
dows  ^  but  were  not  charged  with  any  window  tax^^the 
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B  not  comldning  tliem  ax  inhabited.  Upon  thew  Tacts, 
>  i^uestioaa  weiT  bulmiittrd:  first,  whrthertlua  inhabitancy 
lUltl  be  considrrcd  ah  tin-  inhahititni}-  of  Mchmi-s.  Muorc  and 
I.  by  their  servant  St>'v(-ni«>n,  or  v^lirlliri'  Stcvcniton,  by  the 
ttitrad,  bciciunc  trnaiitt  anil  tht-  upjior  part  of  tlic  hou)w  >vks 
■  dwrlline-Iiouec,  and  not  that  of  Mrsars.  Miwi*  and  Co. } 
Visi'conmy,  if  these  prvininos  wirf  the  d^^t■Iling-ho4lSeof 
•Hn.  Monro  aud  Co.,  tlie  further  «|urHtion  aroso,  whether 
(ere  was  such  a  HCVPrantT  ol"  the  lowrr  part,  as  to  jiPCTent 
^  being  iniluiti'd  aa  (mrt  of  Ilirir  ilwcllirig-houHe. 
I  After  hrariiig  the  argmneiit  on  brliiilt'  of  the  prtmtters* 
<  Kllvnborougb,  C  J.  naid,  "Could  Stc\-en»oh  have 
intahird  treHpans  agawiMt  hU  itnployi-rH  fni-  entering  these 
s  ?  or  if  a  man  a-HHigna  to  his  coarhman  the  r<KiniH  over 
H  stkblc.  does  he  tlicrcby  make  him  a  tenant  ?  Whether  the 
H«ora  formed  a  right  or  a  wrong  juilgmeut,  can  make  no 
tetvnce-.  nor  is  it  material  t'l  wLirli  trade  Steveuson  was  a 
t'antt  for  the  property  in  both  partnerMJiigis  belonged  to  the 
nae  pentonfi.  Ait  in  the  M-verance,  the  key  of  the  trap-door 
H  left  with  Stevenson,  and  the  door  was  nevBr  fastened  j 
i  it  eaa  make  no  diffen-nce,  wlietlter  the  conimunication 
ween  the  rooms  was  thi-uugh  a  trap-door,  or  by  a  common 
^rcaw."  And  Mansfield.  C.  J.  also  said,  "  Many  persona 
jn*e  tvousra  given  Uiein  to^ive  in>  as  porters  at  park-gates : 
Eanajfter  tumH  away  his  servant,  does  it  follow  that  he 
iBot  evict  him  till  the  end  of  the  year !     Could  not  the 

:iitor8  have  turned  out  this  man  when  they  would  V*  (a)  _ 

f*Tfcc  same  rule,  of  the  ocrupntion  of  the  servant  being  that  [*  93  Ij 
I  the  master,  will  bold  with  respect  tn  all  )iersons  standing  onnenhip 
I  tlie  relation  of  servants.     Thei-efoi-e,  aparUuents  in  the  ofiptn- 
}a^n    palaces,   or   in   the   houses   of  noblemeni   for  their  "[^|^"  "■ 
Rewards  and  chief  servants,  must  be  laid  as  the  mansion-  nubiuMa*! 
B  of  the  king  or  nobleman,  (b)     Accordingly,  where  three  |">»^».<« 
wns  were  rharged  with  having  broken  into  the  lodgings  j^" ',^,  ^( , 
Ifr  A  thingale^nt  IVhiUhall.  it  was  agreed  tliatthe  in-  public  com- 
neat  ahould  be  fur  breaking  the  King's  mansion,  called 
tifeAaO.(c)     So,  where  a  man  was  indicted  for  breaking 
0  a  chamber  in  Samfrset-hotiae,  ami  the  indictment  charged 
I  to  be  the  mansion-hoiise  of  the  person  who  lodged  in  iu  it 
^na  agreed  lliat  the  whole   bouse  belonged  to   the  queen- 
modMr.  and  tlierefore  that  the  indirtment  was  bad.  (d)     And 
where  »  liomte  at  Chelsra  was  broken  into,  which  was  used 
for  an  oflSce  under  government,  called  the  Invalid  Office,  and 
the  rent  and  taxes  of  which  were  paid  by  government ;  it  was 
haUoi  that  tlie  indictment  was  defective  in  laying  it  to  be 

b  1  Hill  ise,  »T.  3  Eul.  F. 

t'l.  p.  £(W. 
t  WillikmB  and  atban  (cK 
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tbe  houM!  of  a  person  wiio  occupied  the  whole  oi  fkt  upper 
part  of  it.  (e)  An  indictment  also  for  a  burglary  in  the 
dwelling-houHe  of  the  East  India  Company  was  holden  to  be 
good,  the  houMe  being  inhabited  by  the  Rervanta  of  that  com- 
ply* (/)  And  where  an  indictment  charged  a  burglary  in 
breaking  into  the  mansion-house  of  tlie  master^  fellows^  and 
scholars  of  Bennet  College,  in  Cambridge ;  the  fact  being 
that  the  prisoner  broke  into  tlie  buttery  of  the  college ;  all  the 
judges,  upon  reference  to  them,  held  tiiat  it  was  burglary,  (g) 

[*  932]      *The  following  case  also  appears  to  have  proceeded  upon 
^  the  same  principle,  that  burglary  in  the  apartments  of  officers 

kiiii*t  caie.  ^f  ^  public  Company  must  be  laid  as  committed  in  the  man- 
sion-house of  the  company.  The  prisoner  was  indicted  for 
breaking  the  mansion-house  of  Samuel  Story,  in  the  night- 
time. It  appeared  on  the  evidence  that  tlie  house  belonged 
to  the  Jfrtcan  Company  ;  that  Story  was  an  officer  of  the 
company;  that  he  and  many  other  persons,  as  officers  of  the 
company,  had  separate  apartments  in  tiie  house,  in  which 
they  iiiliabited  and  lodged ;  and  tliat  the  apartment  of  Story 
was  that  ^  hich  was  bn>ken  open.  It  was  holden  that  the 
apartment  of  Story  could  not  be  called  his  mansion-house, 
because  he  and  the  others  inhabited  the  house  merely  as  of- 
ficers and  sen  ants  of  the  company.  (A) 

But  this  rule  has  been  holden  not  to  extend  to  the  case  of  a 
house  occupied  by  tlie  agent  of  a  trading  company;  though 
he  resided  in  it,  with  his  family,  only  for  the  purpose  of  con- 
ducting their  trade,  and  the  lease  of  tiie  house  was  held  and 
the  rent  and  taxes  for  it  paid  by  the  company ;  and  an  in- 
dirtment  was  holden  to  be  good,  which  stated  the  burglary  as 

for  the  pur-  being  committed  in  the  dwelline-house  of  such  agent. 

Sb!?r  uade.  *"  ^'^'^  ^'*^**^*  ^^^^  agt^ut,  a  Mr.  Sylvester,  kept  a  blanket 
warehouse  in  (ios well-street;  and  resided,  together  with  his 

Ma^etts     ^^f*^  a"^  childiTH,  in  the  house  over  the  warehouse.    The 

and  others.  Warehouse  was  on  tlie  ground  floor,  and  consisted  of  four 
rooms,  tlie  second  of  which  was  tlie  room  that  was  broken 
into ;  and  there  was  an  internal  door  from  the  warehouse  to 
tii«  dwelling-liouse.  All  the  blankets  were  the  property  of 
Mr.  William  Sellman   and   others,  a  company  of  blanket 

[*  933]  ♦maiiufactui'crs,  consisting  of  sixty  or  more,  at  Whitney,  in 
Oxfortlsliire,  none  of  wlioin  ever  slept  in  the  house.  The 
lease  of  the  premises  was  in  the  company,  and  the  whole  rent 
of  both  dwelling-house  and  warehouse  was  paid  by  them. 


Ownership, 
where  the 
house  was 
occupied 
by  the 
agent  of  a 
trading 
company 


e  Peyton's  case,  O.  B.  1784,  1  Leacli  324. 
In  1  Bac.  Abr.  Burglary,  (E.,)  in  the  notes, 
there  is  a  Qt<.  in  whose  houso  stealing  in  the 
Invalid  Office  at  Chflsea  should  be  laid  to  be. 

/  Picket's  case,  O.  B.  1765,  2  East.  P.  C.  c. 
15.  8.  14.  p.  501. 

g  Maynard's  case,  Cambri^se  Spr.  Ass. 
1774,  2  East.  P.  C.  c.  15.  s.  14.  p.  501. 

h  Hawkins's  (AnneVcase,  cor.  Holt,  C.  J., 
Tracy,  J.,  and  Bury,  B.  O.  B.  1704,  Fost.  38, 


;W.  The  case  is  cited  from  Mr,  J.  Tracy's 
MS.  fium  which  it  appears  that  the  jury  was 
discnargedof  the  indictment  laying  the  break- 
ing to  be  in  the  mansion-house  of  Samuel 
Story  ;  and  that  it  was  amended  by  laying 
the  breaking  in  the  mansion-house  of  the 
company.  Mr.  J.  Foster  says  that  this  re- 
port is  warranted  in  the  substantial  parts  of 
It  by  tho  record.  Post.  39. 
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Sylvester  acted  as  their  servant  or  agent,  and  received  a  con- 
aUleration  for  his  services  from  them,  part  of  which  considera- 
tion,  he  said,  was  his  being  permitted  to  live  in  the  house  rent 
free ;  and  the  lease  of  the  premises  was  in  the  company.  The 
coninusBioD  of  the  ofience  being  clearly  proved,  it  was  con- 
tended, by  the  counsel  for  the  prisoners,  on  the  authority  of 
Hawkins's  case^  that  this  must  be  considered  as  the  dwelling- 
house  of  the  company,  and  ought  to  have  been  so  charged  in 
the  indictment,  and  not  as  the  bouse  of  Sylvester,  who  in- 
habited it  merely  for  them,  and  as  theii*  servant.  But  the 
court  is  said  to  have  been  clearly  of  opinion  that  it  was- right- 
ly charged  to  be  the  dwelling-house  of  Sylvester ;  and  that 
idthough  the  lease  of  the  house  was  held,  and  the  whole  rent 
paid  by  the  company  in  the  country,  yet  as  they  had  never 
used  it  in  any  way  as  their  habitation,  it  would  be  doing  an 
equal  violence  to  language  and  to  common  sense,  to  consider 
it  as  their  dwelling-house,  especially  as  it  was  evident,  that 
their  only  purpose  in  holding  it  was  to  furnish  a  dwelling  to 
their  agent,  and  ware-rooms  for  the  commodities  therein 
deposited.  That  the  dwelling  so  furnished  was  a  mean  by 
which  they  in  part  remunerated  Sylvester  for  his  agency,  and 
precisely  the  same  thing  as  if  they  had  paid  him  as  much 
more  as  the  rent  would  amount  to,  and  he  had  paid  the  rent; 
but  that  the  company  in  this  case  preferred  paying  the  i-ent 
of  the  whole  premises,  and  giving  their  agent  and  his  family 
a  dwelling  therein,  towards  the  salary  which  he  was  to  re-  » 

ceive  from  them.  And  that  the  house  was  therefore  essen- 
tially and  troly  the  dwelling-house  of  the  person  by  whom  it 
was  occupied,  (i) 

*Where  persons  are  abiding  in  a  house  as  guests,  or  by  I     ^^^^J 
soflerance,  or  otherwise,  having  no  fixed  or  certain  interest  Y^n«'»*>»P 
in  any  part  of  it,  and  a  burglary  is  committed  in  any  of  their  fnema'clc- 
apartments,  the  indictment  should  lay  the  offence  as  in  the  cupicd  by 
mansion  of  the  proprietor  of  the  house,  {k)    So  that  if  the  f^a^JJi^' 
chamber  of  a  guest  at  an  inn  be  broken  open,  it  mnst  be  laid  or  inu. 


t  Margetts  and  others,  (case  of)  O.  B.  inOI, 
etr.  Graham,  B.  and  Giose,  J.,  2  Leach  930. 
It  is  also  stated,  in  the  report  of  this  case, 
that  the  court  further  gave  as  a  reason  for 
tJicir  judgment*  that  **  the  punishment  uf  bur- 
glary was  intended  to  prntect  the  actual  oc- 
ntpant  from  the  terror  of  disturh.mce  during 
the  hours  of  darkness  and  repose,  but  that  it 
would  be  absurd  to  suppose  that  the  terror, 
which  is  rf  the  essence  of  this  crinu*,  could, 
from  the  breakiit;  and  eDteriii<r  in  this  case, 
have  produced  au  effect  at  Whitney,  in  Ox- 
fordsbiie.^  But  the  accuracy  of  this  reason- 
log  may  parhaps  ba  questionable.  The  pu- 
nishmeot  of  burglary  will  attach  equally,  and 
the  actual  occupant  will  not  be  less  protec- 
ted, though  the  offence  should  be  laid  in  the 
indictment  as  committed  in  the  dwelling-house 
of  the  real  owner.    And  with  respect  to  the 
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terror  in  this  case  not  having  affoctod  the 
company  at  Whitney,  the  same  might  have 
been  said  of  the  terror  to  the  East  India  Com- 
pany, or  the  African  Company,  in  the  cases  of 
hurglaiics  in  their  houses,  which  haTS  been 
before-mentioned,  ante^  931.  There  is  a  noto 
to  this  case  of  Margetts  and  others,  which 
states  that  Grose,  J.  asked  whether  there  hail 
not  been  a  prosecution  at  the  Old  Bailey  for 
a  bur<;Iary  in  some  of  the  halls  of  the  city  of 
London,  in  which  it  was  clear  that  no  part  of 
the  corporation  resided,  but  in  which  the 
clerks  of  the  company  generally  lived ;  and 
that  Mr.  Knapp  informed  the  court,  that  his 
father  was  clerk  to  the  Haberdashers'  Com- 
pany, and  resided  in  the  hull  which  was  brol.- 
en  open  ;  and  in  that  case  the  court  hold  it  to 
be  his  father^s  house. 
k  1  Hawk.  P.  C.  c.  38.  s,  26. 
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in  the  indictment  to  be  the  manMon-honse  of  the  inn-keeper.  (I) 
It  is  indeed  said,  that  if  A.,  a  lodger  in  an  inn,  goes  to  his 
chamber  to  bed,  and  his  door  is  latched  or  locked ,  and  after- 
wards in  the  night  he  rises,  opens  his  chamber-door,  steals 
goods  in  the  house,  and  goes  awaj,  it  may  be  a  questioB 
whether  this  be  a  burglary ;  and  it  is  also  said,  that  it  seems 
it  would  not,  because  A.  had  a  kind  of  special  interest  and 

Cperty  in  his  chamber,  and  therefore  Uiat  the  opening  of 
own  door  was  no  breaking  of  the  innkeeper's  house.  («) 
But  thoug^h  this  is  the  inclination  of  the  opinion  of  a  very 
\*  939]  groAt  lawyer,  the  foundation  on  which  it  ^proceeds  cannot 
easily  be  reconciled  w^ith  the  doctrine  which  be  admits  in  the 
same  page,  and  also  in  a  subsequent  part  of  his  work,  name- 
ly, that  if  A.  had  opened  the  chamber  of  B^  another  lodger 
in  the  inn,  to  steal  his  goods,  it  would  have  been  burglary ; 
and  that  though  a  lodger  has  a  special  interest  in  his  cham- 
ber, yet  a  burglary  committed  in  it  must  be  laid  as  in  the 
mansion-house  of  the  innkeeper.  (»)    And  it  has  been  remark- 
ed, that  this  doctrine  is  also  at  variance  with  the  reasoning, 
in  a  case  subsequently  decided,  which  supposes  tiiat  a  guest 
has  not  even  the  possession  of  a  room  in  an  inn  for  himself, 
but  that  it  remains  still  in  the  possession  of  the  host,  (o) 
Trossf  r's         In  this  last-mentioned  case  the  prosecutor,  who  was  a  Jew 
w?'    Ui    P^'*^>  came  to  a  nublic-house  to  stay  all  night,  and  fastened 
pritoner,  *  the  door  of  his  bed-chamber;  when  the  prisoner,  pretending 
uoder  pre-   to  the  landlord  that  the  prosecutor  had  stolen  his  goods,  under 
b^  robl    ^^  pretence,  with  the  assistance  of  the  landlord  and  otiiers, 
bed,  had     forced  opcu  the  chamber  door  with  intent  to  steal  the  goods 
for^open  mentioned  in  the  indictment;  and  the  prisoner  accordingly 
',|^^J^^/ stoic  them.    These  facts  were  found  specially.    Mr.  Baron 
ber-door  of  Adams  who  tried  the  prisoner,  doubting  whether  the  bed- 
a  guest  in  ^  chamber  could  properly  be  called  the  dwelling-house  of  the 
ttolenLiV    prosecutor,  as  stated  in  the  indictment,  the  case  was  submit- 
sood«;        ted  to  the  consideration  of  the  Judg^es.    They  all  thought, 
tiie^burcia-  ^^^  thoug^h  the  prosecutor  had  for  that  night  a  special  interest 
ry^houid     in  the  bed-chamber,  yet  tliat  it  was  merely  for  a  particular 
haTe  been    purposc,  namely,  to  sleep  there  that  night  as  a  travelling 
dweinnjl^'    guest,  and  not  as  a  regular  lodger ;  that  he  had  no  certain 
bouse  of  the  and  permanent  interest  in  the  room  itself,  but  that  both  the 
*"^**P*'»    property  and  the  possession  of  the  room  remained  in  the  land- 
The  gatsu    lora,  who  would  be  answerable  dviliter  for  any  g^oods  of  his 
P  936]  g^^t  that  were  stolen  in  *that  room,  even  for  the  goods  then 
in  question,  which  he  could  not  be,  unless  the  room  were 
deemed  to  be  in  his  possession.    They  thought  also,  that  the 
landlord  might  have  gone  into  the  room  when  he  pleased,  and 

I  1  Hale  &57.  the  learned  writer  says,  that  this  deserves  to 

HI  Ibid,  554.  be  well  weighed  bef  <re  any  fioal  resolution 

n  1  Hale  554,  557.  upon  the  point. 

0  2  East.  P.  C.  r.  15.  s.  15.  p.  503.  where 
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would  not  have  been  a  trespasser  to  the  guest :  and  that,  upon 
the  whole,  the  indictment  was  insufficient  {p) 

The  landlord  in  this  case  does  not  appear  to  liavc  been 
priyj  to  the  felonious  intent  of  the  prisoner ;  but,  on  the  con- 
ttnrjf  was  imposed  upon  by  him,  and  induced  to  assist  in 
breaking  open  the  chamber,  upon  the  supposition  that  the 

Ct  within  it  had  been  guilty  of  felony :  but  even  if  the 
lord  had  been  an  accomplice  in  the  act  of  the  prisoner. 
it  seems  that  his  offence  would  not  have  been  burglary ;  for 
tiiough  it  has  been  said  that  if  the  host  of  an  inn  break  the 
chamber  of  his  guest  in  the  night  to  rob  him  it  is  burglary,  {q) 
that  doctrine  is  questioned ;  and  it  is  well  observed,  tiiat  there 
seems  to  be  no  distinction  between  tliat  case  and  the  case  of 
an  owner  rending  in  the  same  house,  breaking  the  chamber 
of  an  inmate  having  the  same  outer  door  as  himself;  which 
would  not  be  burglary,  (r) 

Though  different  opinions  appear  to  have  been  formerly  The  owner- 
entertained  upon  the  poini,  whether  in  the  case  of  burglary  in  ^*"P  ^^ 
the  hired  apartment  df  an  inmate  it  should  be  laid  to  be  le^^ouiTto'' 
committed  in  the  mansion-house  of  the  inmate  or  of  the  inmates  de- 
owner ;  (s)  it  is  now  settled,  tliat  if  the  owner  who  lets  out  55!*j|be"'the 
apartments*in  his  house  to  other  persons  sleeps  under  the  owner 
same  roof,  and  has  but  one  outer-door  at  which  he  and  his  ^^^^?*  ""- 
lodgers  enter,  all  the  apartments  of  such  lodgers  ai*e  parcel  game^roor, 
of  the  one  dwelling-house  of  the  owner;  but,  that  if  tlio  andwheth- 
owner  does  not  himself  dwell  in  the  same  house,  or  if  he  and  V^^V^f  j!^ 
♦his  lodgers  enter  by  different  outer  dooi*s,  the  apailments  so  [     "•^'J 
fc*  out  are  the  mansion,  for  the  time  being,  of  each  lodger  o[[|j.°"j*oor. 
respectively,  (f) 

Th^following  cases  were  decided  in  conf(n*niity  to  this  Caireiis 
rule.  A  burglary  was  committed  in  a  house  which  belonged 
to  one  Nash,  who  did  not  live  in  any  part  of  it  liimself,  but 
let  the  whole  of  it  out  in  separate  lodgings  fi*om  week  to 
week :  and  an  inmate  named  Jordan  had  two  apai*tments  in 
the  house ;  namely,  a  sleeping-room  upon  one  pair  of  stairs, 
and  a  workshop  in  the  gari-et;  which  he  rented  by  the 
week  as  tenant  at  will  to  Nash.  The  workshop  was  tho 
room  broken  oi)en  by  the   prisoner.     Anil  upon  a  case  re- 


casi". 


p  Pro^-er's  case.  ror.  Adams  B,  JiJnnmou!h 
Sum.  As«.  1763.  2  I:Iast.  P.  C.  c.  15,  s.  1  j.  p. 
vi02f  503, 

q  D.ill.  c.  151.  s,  4. 

I  2  East.  P.  C.  c.  15.  s.  15.  p.  502.  Kel.  81. 

s  1  HitU-  556.  Kel.  «;%  84.  1  Hawk.  P.  C. 
r.  :^,  i..  27.   1  Bar.  Ab.  Burglan/,  (AJ)  notes. 

/  4  Bl.ick.  Com.  225.  Lee  r.  Gansel, 
Cowp.  8.  2  East.  P.  C.  r.  15.  s.  18.  p.  503. 
adopting  the  doctrine  in  Kel.  33)  84.  And  in 
Rogers^s  case,  1  Leach  90,  is  the  following 
note  by  the  editor : — **  I  have  been  favoured 
with  the  following  opinion  of  Lord  C.  J.  Holt 
upon  this  subject,  from  the  manuscript  notes 
of  the  late   Lord   C.  B.  Pajkor. — If  inmates 


have  scverjil  rooms  in  a  hotiso,  (>i  which 
roopjs  they  keep  ihc  kevs  and  inhal*ii  iJicm 
scvc.ally  wiih  their  faniiiips,  ypf,  it  lhi»v  ri>- 
ter  into  the  house  at  one  outer  doDr  wiih  lh<' 
owner,  these  rooms  cannot  be  s-aid  l>)  be  the 
dvvt'irnr;-hou}-#*s  of  the;  iiinuilcf,  but  the  iu- 
dictmnit  nu;;'it  to  be  for  breaking  the  hou>.e 
of  the  owtitT.  Mr.  Tanner^  an  ancient 
clerk  ol"  llic  court,  said,  that  the  constant  opi- 
nion and  piactice  had  been  according  to  tiio 
opinion  of  Lord  C.  J.  Kelyn|;e,  which  opi- 
nion was  cited  by  Lord  C.  J.  Holi  upon  tins 
ocrasion  at  the  Old  Baiiev  October  Session, 
1701." 
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ferred  to  the  Judges  for   their  consideration,   whether  the 
indictment  had  pi-operly  charged  the  burglary  in  the  dwell- 
ing-house of  Jordan,  ten  of  them  were  of  opinion,  that  as 
Nash,  the  owner  of  the  house,  did  not  inhabit  any  part  of  it. 
Trap.        the  indictment  was  good.  (ii)     So  upon  an  indictment  on  the 
Shaw's        «statute  3  and  4  W.  and  M.  c.  9.  for  robbery  in  a  dwelling- 
^**'  house,  where  it  appeared  that  the  house  was  situated  in  a 

[  ^^^J  me\vs,  and  the  whole  of  it  let  out  in  lodgings  to  three  families, 
with  only  one  outer  door,  which  was  common  to  all  the 
inmates ;  one  of  whom  rented  the  parlour  on  the  ground*floor, 
and  a  single  room  up  one  pair  of  stairs :  and  that  the  par- 
lour on  the  ground  floor  was  the  part  of  the  house  brok^i 
open ;  all  the  judges  held  that  the  offence  was  well  laid  in 
the  indictment  as  having  been  committed  in  the  dwelling- 
house  of  the  particular  inmate,  {x) 
Roger&'s  Consistently  also  with  this  rule,  an  occupation  of  some  part 

^^^'  of  the  house  by  the  owner,  v^hich  does  not  amount  to  an 

inhabiting,  will  not  make  the  hous^such  as  may  be  stated  to 
be  his  dwelling-house  in  an  indictment  for  burglary.  The 
owner  of  a  house  let  the  whole  of  it  in  apartments  to  dif- 
ferent persons,  and  did  not  inhabit  any  part  himselL  One 
of  the  inmates  rented  the  bottom  part  of  the  house,  namely, 
a  shop,  a  parlour,  and  a  cellar,  (which  ran  underneath  the 
shop  and  parlour,)  at  a  yearly  rent;  but  the  owner  haid 
taken  back  the  cellar  for  the  purpose  of  keeping  wood  and 
lumber  in  it,  and  made  an  allowance  to  the  inmate  of  ten 
shillings  a  year,  which  was  deducted  from  the  rent.  The 
entrance  to  the  house  was  by  a  common  outer  door  from  the 
street.  The  shop  and  parlour  wei*e  broken  open.  An^upon 
an  indictment  for  burglary,  laying  the  offence  to  havo  been 
committed  in  the  dwelling-liouse  of  the  inmate,  nine  of  the 
judges  agreed  that  this  was  proper ;  that  it  could  not  have 
been  laid  to  be  the  dwelling-house  of  the  oi^ner,  as  he  did 
not  inhabit  any  part  of  it,  but  only  occupied  tlie  cellar :  but 
that  it  would  have  been  otherwise  if  the  owner  had  occupied 
any  part  of  the  house,  {y) 
Ownership       Whei*e  thcrc  is  an  actual  severance  of  a  house  in  fact,  by 

?**  o«iQ  **  P*^^^'^  ®*"  ^^®  ^''^^^  ^l'  internal  communication  being  cut 

[     939J  off,  and  each  part  being  inhabited  by  several  occupants,  se- 

Mtirai'se^  parate  and  distinct  mansions  in  law  will  be  constituted.(xi) 

verancc,  And  this  may  be,  though  the  rent  and  taxes   of  tlie  whole 

(m)  Carrell's  case,  O.  B.  1782,  considpred  the  other  judges  inclined  if  it  were  not  the 

of  by  the  judges,  E.  T.  1782.     1   Hawk.  P.  C.  mansion  of  Jordan. 

e.  38.  8.  32.  I  Leach  237.     2  East.  P.  C.  c.  x  Trapshaw's  case,  O.  B.  1786,   and  Hi!. 

15.   8.    18.    p.   506.     The  judges    relied    on  T.   1737.     1   llauk.   P.  C.   c.  an.  s.  30.     1 

Rogers^s  case,  1  Leach  90.  ante  note  (/)  and  Leach    427.      2  East.    P.  C.   c.   15.    s.  IS. 

poti,  938.    The  two  other  judges  (Eyic,  B.  p.  506. 

audBuller,  J.)  who  thought  that  it  was  not  y  Rogers's  case,  O.  B.  1772.  and  Mich.  T. 

the  mansion  house  of  Jordan,  were  of  opinion  1772.     1  Hawk.  P.  C.  c.  33.  s.  29.     1   Leach 

that  it  might  have  been  laid  to  have  been  the  89.    2  East.  P.  C.  c.  15.  s.  19.  p.  506,  507. 

mdnsion-house  of  Nash  ;  to  which  ?onic  of  s  2  East.  P.  C.  c.  15.  8.  17.  p.  504. 


■•] 
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prmiMM  be  paid  jointly  out  of  the  partnership  fund  of  the  inj  nn  tn. 
several  occiipauta.  munk*^"* 

Tlin  prisoner  wils  inilictpd  foi'  burglary  an<l  larcony  in  the  lion. 
dwclling-fiiHiiK   uf  Thoiriiiii    Smith  and  Juhn    Rrinules.     It  j„„„', 
appeamd  that  Uiete  pei-stiiiH  weru  in  pai-tnei-ship,  ami   \t\vA  (su. 
next  door  to   each   other.     The   tw«   houses  liad    fiiraiwly  Soveriiloc- 
bwii  gne  hnuse  only,  but  had  hi-en  divided  for  the  purpose  of^J^^J"'", 
of  acronunodating  the  n-spectivc  families  of  eath  partner,  (.amor 
anil  wprr  llieii    perfectly  dii^tauct  aud    separated  from  each  'hf"mo 
oUfer,   tliere  heiiig  no   communication   from  the  oiie  to  the  iwa'patt^ 
oUtcr,  witliuut    going  into   the  sti-et^t.     'I'he    liou^e-keeping,  n»r«mtty 
MrvanlA*  wngca,  ^c-  were  paid  by  each  partner  respectively  ;  j5'",f"j"' 
but  tlte  rent  and  tiixe.t  of  both  tlie  bouBe»  weiv  paid  jointly  mmiiioni 
Mt  of  Uie  partncrsbip  fund.     The  prisoner  was  servant  to  lucx"!! 
Smith,  and  it  was  In  iiiH  house  that  the  burglary  was  com-  \^ 
nitted.     It  wa»  ubJMted  upon  these  facts,  tliat  altbougli  the  m 
two  liouNes  were  tlie  joint  proj»erty  of  both  the  partners,  yet  " 
they  «cre  the  se|taratc  and  i-cspectivc  mansions  of  each,  and  ii"e"]ni'i?i" 
thcrrforr  that  the  burglary  ought  t«  have  been  laid  afl  com-  fwu\ 
miUed  in  the  house  of  Smith  only.     And  the  court  conceived 
the  ubjectiou  l<i  be  well  founded,  and   directwl  the  jury  to 
aoqiiit  the  prisoner  of  tlie  capital  part,  of  tlie  charge,  [a) 

•In  a  more  recent  case  also  it  appears  to  have  been  ruled  f*  9401 
UuU  a  contribution  by  one  of  two  patlners  of  a  pro|mrUon  of 
the  rent  and  taxeit,  for  certain  premises  userl  iti  the  partner-  „.'J™,Bir 
ship  concern,  did  not  give  him  such  a  joint  possesssioii  of 
Hmse  premises  as  to  make  it  necessary  to  state  theni  in  the 
indictHKnt  as  tlic  dwelling-house  of  both  tlie  |iartnei-s.  The 
indictment  was  for  stealing  in  the  dwelling-house  of  James 
MoreJand:  and  the  evident  c  was,  that  Mm-elnnd  and  one 
Gutleridge  were  co-partners ;  that  Moreland  wan  tlie  lessee 
of  the  whole  premises,  and  paiil  all  the  i-ent  and  taxes  for 
thein;  and  tliat  Gutteridge  had  an  apartment  in  the  house. 
and  allowed  Moi'eland  a  certain  sum  for  boiu'd  and  lodging. 
1  also  a  certain  pitiportion  of  the  rent  and  taxes  for  Uur 
I  and  warehouses.  The  felony  was  committei)  in  the 
It  waa  contended,  thai  Gnttcridge  under  these  cir- 
Dces  hall  a  joint  poasession  of  the  shop  and  ware- 
and  tliat  the  indictment  should  have  be«n  tVamed 
iiccordingty :  hut  the  |xiuit  being  saved  upon  this  obje<^on 
for  the  cunfiii deration  of  the  judges,  they  were  of  opinion  that 

IituUctincut  was  right.(6) 
: 


■•(MarlhalraM,  1   Hank.  P.C.c 
,_    _.      I  Lnn'h  S37.    2  E«i.  P.  C.  f. 
1 1.    tT.  p.  5IM.     In  Traty  c.  Talbol,  i 
'-  I   iipnn  B    dittfiu   lor    n 


E*  oiin  tDiU  lod  liave  but  c 
Dciitrvnct  btboibi  yet,  iDKtpaci 
mI^mI,  buih  boun*  contlniw  nlc- 


liouiui ;  Hiiil  if  DM  fdnil}-  gori,  oiix  houM 
vaont.  Uiii  if  one  tinnmtiii  M  diviiliil  b; 
pailltluB,  and  iiihabiMd  by  diiTereDI  tftmlli 
nninrly,  Ihe  nvnti  in  ono  »id  t  mangi 
another,  ihi'sa  aia  iivaml  Itiicnteuu,  a 
lablu  wbiie  Ihtj  aic  ihut  taveii 
;  but,  if  the  nianeer  am)  I 
gn  awny,  H  bccomn  oti*tnigin«nt, 

ft  PflimiTi'er'B  cafr,  I  I^iirh  S»T  nota  ('.)'! 


f«lly  « 


940  Of  Bwrglarti.  [book  i\. 

Owatr  of  a      An,  according  to  the  rule  which  has  been  stated  as  now 
J^JJJf .         established  upon  this  subjort,  where  tlie  owner  of  a  house  lets 
open  tte      out  apartments  in  it  to  lodgers  but  continues  to  inhabit  some 
apartments  part  of  the  house  himselfy  and  has  but  one  outer  door  common 
en^wiiuot  ^  ^^^  ^^^  ^^^  lodgers,  such  apartments  must  be  considered 
b«  guUty  of  as  parcel  of  his  dwelling  house ;  (c)  it  will  be  a  necessary  con- 
^>wi^-     sequence  that  if  he  should  break  open  the  apartments  of  his 
lodgers  in  the  night  and  steal  their  goods,  the  oflTence  will  not 
be  burglary ;  on  the  ground  tiiat  a  man  cannot  commit  bur- 
glary by  breaking  open  his  own  house*  {d) 

[*  941]       III/ The  definition  of  burglaiy  now  leads  us  to  the*  time 
Of  the  time  at  which  the  oflTence  must  be  committed.    This  time  must  be 
*h  o&  **e   ^®  *"J^*^>  for  in  the  day-time  tliere  can  be  no  burglary,  (e) 
muitbe'^^^   It  appears  tliat  anciently  tlie  day  was  accounted  to  begin 
committed,  only  at  sun-rising,  and  to  end  immediately  upon  sun  set ;  but 
nMj«|y»  ^«  it  is  now  settled  as  the  better  opinion  that  if  there  be  day- 
light or  twilight  enough  begun  or  left  whereby  the  counte- 
nance of  a  person  may  be  reasonably  discerned,  it  is  no  bur- 
glary. (/)     But  this  does  not  extend  to  moon-light;  for  then 
midniglit  house-breaking  might  be  no  burglary,  {g)  Besides, 
the  malignity  of  the  offence  does  not  so  properly  arise  from 
its  being  done  in  the  dark,  as  at  the  dead  of  night ;  when  all 
the  creation,  except  beasts  of  pivv,  are  at  rest ;  when  sleep 
has  disarmed  the  owner,  and  rendei-ei!  his  castle  defence- 
less. (A) 
The  break-      The  breaking  and  entering  need  not  be  both  done  in  the 
ing  and  eu-  same  night :  for  if  thieves  break  a  hole  in  a  house  one  ni^ht, 
iM)t"i^  boUi  ^'*th  intent  to  enter  another  night  and  commit  felony,  and 
in  the  same  come  accordingly  aiiotlier  night  and  commit  a  felony  through 
"^^^«         the  hole  they  so  made  tlie  night  before,  tliis  seems  to  be  bur- 
glary; for  the  breaking  and  entering  were  both  nactanter^ 
though  not  the  same  night,  (i)     It  is  said,  however,  that  if 
the  breaking  be  in  the  day-time  and  the  entering  in  the  night, 
or  the  breaking  in  the  night  and  entering  in  the  day,  it  will 
not  be  burglary,  {k)     But  upon  this  ]>osition  it  has  been  re- 
marked tliat  the  authority  ujmn  whicli  it  appears  to  have  pro- 
ceeded {ly  does  not  fully  prove  the  point  for  which  it  is  cited, 
but  only  furnishes  a  resolution  to  the  effect  that  if  thieves 
enter  in  by  night  at  a  hole  in  the  wall,  which  was  there  be- 
fore, it  is  not  burglary,  without  stating  who  made  the  hole, 
[*  942]  ^^^  ®f  course  not  coming*  up  to  the  case  of  a  hole  made  by 
thieves  themselves  in  tlie  day-time,  with  intent  to  enter  more 

c  ^nie,  936.  P.  C.  c.  1.'.  s.  21.  p.  509. 

d  9  East.  P.  C.  r.  15.  s.  18.  p.  506.  .^nte,  g  1  Hale  551. 

936.  Such  offence   therefore  would   only  be  /i  4  Black.  Com.  224. 

ftlony.  t  1  Hale  551.    4  Black.  Com.  226.    .4fi/e, 

e  4  Black.  Com.  224.  913. 

/3InftL63.     I  Hale  550,  551.    Sum.  79.  k  1  Hale  551. 

1  Hawk.  P.  C.  c.  38.  s.  2.     1  Bac.  Ab.  Bur-  I  Crompi.  33  a  f.r  8  Eil.  IV.  cited  bv  Lord 

mo^  (^.>     4  Black.  Com,  224.     2  East.  Hale  551. 
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■erarcly  «t  vls^  («)  And  tt  is  obMnrvdik 
wliere  gins  m  a  roMon  why  the  breaking  and  entail^. if 
hofli  in  the  iigM»  need  not  be  botiiin  the  same  nighty  tiiat  It 
shall  be  sanesed  tiiai.the  thleres  braise  and  entered. in' tiie 
ni^t  ifkm  imj  entaredy  lor  that  the  brealun||^  makes  not  llie 
borglafy  till  tlM enti^;  («)  which  reasoning,  if  applied  to  a 
breaking  in  the  diqr-tiiM  and  an  entering  in  the  mght»  1^^ 
seem  to  lefar  the  wkole  transactioQ  to  the  entry,  and  make 
snch  breaidng  and  otaring  also  a  burglary. 

lY.^— Tiia  last  part  of  Hie  ddlnition  of  bnrglary  rel^teo  to  ortht  io- 
toe  Mfml;    Tim  act  of  breaking  and  entering  tike  mansion-  g«|»y 
hoose  in  Hie  night  mast  be  done  ^  with  intent  to  commit  some  Monf  * 
Many  wtthin  me  same,  whether  snch  feloniow  intent  be 
aaacutod'or  not**  (s) 

iftheintanthmoftheentiyheeillierlaidin  theindictmmity  Aaimrat 
or  appear  apsn  tte  evidence^  to  have  been  only  for  the  pur-  tocommhc 
pose  of  committing  a  IreipatSy  the  ofibnce  will  not  be  bui^^  SwfiiotiM 
ry.    Itovfae^  an  intention  to  beat  a  person  in  the  liMse  mficknt. 
#111  not  be  ssfldent  to  sostain  the  indictment;  for  thon^ 
IdHlig  or  mnrder  any  be  the  consequence  of  beating,  yet  if 
tte  primaiy  inteatim  were  not  to  lull,  Hie  intention  of  bnt- 
i^g^mrill  not  malBe  bnrglary.  (p)  The  entry  must  be  for  a  felo- 
afams  narposei  (f  )    It  should  however  be  observed,  that  if  a 
Many  Mactatallr  committed,  tfate  act  will  be  sriffi<}/iicie  preg* 
nant  evMenoe  sf  an  intent  to  commit  it$  ana  it  is  a  general 
nle^tiwtaman  wko  commite  one  sort  of  felony  in  att^npting 
to  ceaamik  anoHier,  cannot  excuse  himself  upon  the  nooiid 
ttat  he  did  not  ialNid  tlte  commission*  of  that  particular  of-  r*  943I 
fence,  (r)    But  it  seems  tiiat  this  must  be  confined  to  cases 
wliere  the  offence  intended  is  in  itself  a  felony.  {$) 

The  prisoner  was  indicted  for  burelary,  in  breaking  and  Dobbt's 
entering  tiie  stable  of  one  James  Bayley,  part  of  his  dwell-  ^ue. 
ing-house,  in  the  night,  with  a  felonious  Intent  to  kill  and 
destroy  a  gelding  of  one  A.  B.  there  being.  The  facts  were, 
that  the  gelding  was  to  have  run  for  forty  guineas,  and  that 
tiie  prisoner  cut  tiie  sinews  of  his  fore  leg  to  prevent  his 
raminf^  in  consequence  o^lkrhich  he  died.  Parker,  Ch.  B. 
before  whom  tiie  prisoner  was  tried,  ordered  him  to  be  ac- 
quitted, on  the  ground  that  his  intention  was  not  to  commit 
me  felony  by  lulling  and  destroying  the  horse,  but  a  tres- 
pass only  to  prevent  his  running ;  and  that  therefore  no  bur- 

m  Note  (k)  to  1  Hale  551.  (ed.  1800)    2  r  1  Hale  560.   2  East.  P.  C.  c.  15.  t.  S3,  p. 

East.  P.  C.  c  lA.  t.  21.  p.  509.  509.  s.  25.  p.  514,  515.     Kel.  47. 

ft  1  Hale  551.  i  2  East.  P.  C.  c.  15.  n,  25.  p.  5i& 

•  ^$Ue  900.  /  Dobhs's  case,  cor.  Parker,  Cb.  B.  Btidb- 

p  1  Hale  561.  ingham  Sum.  Ass.  1770,  2  East.  P.  C.  c.  15. 

f  3  Inst.  S5.    1  Halo  559,  561.    Sum.  83.  s.  25.  p.  513.     But  it  appears  that  the  priso- 

Kel.  47.     1  Hawk.  P.  C«  c.  38.  s.  36.    1  Bac.  ner  was  again  indicted  for  killinji  the  hone, 

Ab.  Burgiary^F.y  4  Black.  Cora.  227.  and  canitallv  conricfed.    Itf,  ihiif. 
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DiDffiey'i        The  prisoner,  being  a  servant  or  journeyman  to  one  John 
cA<««  Fuller,  was  employed  to  sell  goods,  and  receive  the  money 

for  his  master's  use.  In  the  course  of  the  trade  he  sold  a 
large  parcel  of  g^ds,  for  which  he  received  a  hundred  and 
sixty  (^ineas,  none  of  which  he  put  into  the  till,  nor  in  any 
way  gave  into  his  master's  possession ;  but  deposited  tn 
guineas  of  the  sum  in  a  private  place  in  the  chamber  where 
he  slept,  and  carried  off  the  remaining  hundred  and  fifty  on 
leaving  his  service,  from  which  he  decamped  before  the  em- 
bezzlement was  discovered.  He  left  a  trunk  containing  some 
.  of  his  clothes,  as  well  as  the  ten  guineas,  behind  him;  but 
afterwards  in  the  night  time  broke  open  fajs  master's  houses 
and  took  away  with  him  the  ten  guineas  which  he  had  so  de- 
posited in  the  private  place  in  his  bed-chamber.  This  was 
held  to  be  no  burglary,  because  the  taking  of  the  money  was 
[*  944]  ^^  felony  ;  for  altfiough  it  was  the  master^s  money*  in  rights 
it  was  the  servant's  money  in  poBsessian,  and  the  original  act 
was  no  felony,  (u) 
caie  of  In  another  case  also,  the  decision  proceeded  upon  the  sane 

Rnfl.^  ^^^  ground,  namely,  that  the  intention  was  not  to  commit  a  felo* 
ny.  The  prisoners  were  indicted  for  a  burglary  in  the  dwd- 
ling-house  of  Mary  Snelling,  the  intent  being  laid  to  steal  the 
g^ds  of  one  Leonard  Hawkins.  It  appeared  that  HawMns, 
who  was  an  excise  officer,  had  seized  some  bags  of  tea  in  a 
shop  entered  in  the  name  of  Smith,  as  being  there  witiHNit  a 
legal  permit ;  and  had  removed  them  to  Mary  Snelling's, 
where  he  lodged.  The  prisoners  and  many  other  persons 
broke  open  Mary  Snelling's  house  in  the  night,  wHh  intent 
to  take  this  tea.  It  was  not  proved  that  Smith  was  in  com- 
pany with  them  ;  but  the  witnesses  said,  that  they  supposed 
the  tea  to  belong  to  Smith ;  and  supposed  that  the  fact  was 
committed  either  in  company  with  him,  or  by  his  procure- 
ment. The  jury,  being  directed  to  find  as  a  fact  with  what 
intent  the  prisoners  broke  and  entered  the  house,  found  thai 
they  intended  to  take  the  goods  on  the  behalf  of  Smith  ;  and, 
upon  the  point  being  reserved,  all  the  Judges  were  of  opinion 
that  the  indictment  was  not  supnorted ;  as,  however  ontra- 
geous  the  conduct  of  the  prisonBs  was,  in  so  endeavouring 
to  get  back  Smith's  goods,  still  there  was  no  intention  to 
steal,  (x) 


Roffej. 


u  Dinglev^s  case,  cited  by  Const,  arguetido 
in  Bazeley  s  case,  2  I^each  840,  841.  where 
he  mentions  it  as  cited  by  Sir  B.  Shower,  in 
his  argument  in  the  case  of  Rex  v.  Meers,  1 
Show.  53.  and  there  said  to  be  reported  by 
Gouldsborougb  186.  Mr.  Const  further  said, 
that  he  had  b«en  favoured  with  a  manuscript 
report  of  it,  extracted  from  a  collection  of 
cases  in  the  possession  of  the  late  Mr.  Rey- 
nolds, clerk  of  the  arraigns  at  the  Old  Bailey, 
under  the  title  of  Rex  v.  Dingley,  by  which  it 
appeared  that  the  special  verdict  was  found 


at  the  Easter  Sessions,  1687,  and  arg;uad  ia 
the  King's  Bench  in  Hi).  T.  3  Jac.  II.  and  in 
which  it  was  said  to  have  been  determioed 
that  this  offence  was  not  burglary,  but  tres- 
pass only.  See  the  case  cited  also  as  Res  e. 
Dingley,  1  Hawk.  P.  C.  c.  38.  s.  37.  and  as  a 
case  Anon,  in  2  East.  P.  C.  c.  15.  s.  S8.  p.  510. 
X  Rex  r.  Knight  and  Roffey,  East  T.  17SS. 
2  East.  P.  C.  c.  15.  s.  22.  p.  510.  Some  of  the 
Judges  held,  that  if  the  indictment  bad  been 
fox  breaking  the  house  with  intent  felonioasly 
to  rescue  goods  seized.  &c.  which  was  made 


CHAVUI.] 
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*It  is  qvite  cImu>  4lMrdbre»  fliat  the  entry  must  be  with  a  Tha  aumj^ 
JOamom  tiitait    And  it  seems  alfio  to  be  now  wett  establish-  ^^^ 
edy  Gontraiy  to  smne  opinions  irhich  have  been  formerly  en-  eitber  ft- 
tertaiBeil  npon  the  ppint^  (y)  <hat  it  makes  no  diflBarence  ^^^^i^^ 
wliether  flie  oflbnce  intended  were  felony  at  common  law,  or  u^woTby 
only  created  so  by  statute;  and  tiie  reason  given  for  the  bet-  ftatntt. 
tor  opiniiiHi  is  tiiis,  that  whenever  a  statute  makes  any  oflbnce 
ftlo^y»  it  incidentally  gives  it  all  the  properties  of  a  fehmy  at 
ooBUBon  law.  {%) 

It  is  necessary  to  ascertain  witii  exactness  the  felony  really  TbeUony 
lirtnHledy  as  it  must  be  laid  in  the  indictment,  and  proved,  ^^^^^ 
agreeably  to  the  fact    And  a  felony  intended  to  be  commit*  musi  be 
tM  will  not  summt.an  indictment  charging  a  felony  actually  ^^^  cor- 
QommittML    liius  where,  upon  an  indictment  for  burglary  ^^  ^ 
aad  stealing  goods^  it  has  appeared  that  there  were  no  goods  cording  to 
stolen,  but  that,  the  bui^lary  was  with  intent  to  steal ;  U  has  ^  ^^ 
been  boMen  that  the  indictment  was  not  supported  by  the 
evidence,  (a)    80^  if  it  be  alleged,  that  the  entiy  was  wifli 
intent  to  commit  one  sort  of  felony,  and  it  appears  upon  the 
fhcti  that  it  was  with  intuit  to  commit  another;  it  will  not  be 
Mrikient  {¥)    And  where  the  charge  *is  of  a  felony  intended  [*  94d] 
to  be  committed  by  stealing  goods,  the  property  in  the  soods 
awst  be  correctly  stated.    Thus,  where  an  indictment  charg- 
ed a  bnrdiry  in.  the  house  of  one  Joseph  Davis,  with  intent, 
ts  steal  tte  goods  of  the  said  Joseph  Wakelin;  and  it  appear- 
ed that  no  such  person  as  Joseph  Wakelin  had  any  property 
in  the  hovsc^  but  that  in  fact  the  name  Wakdin  had  hem  in- 
serted by  mistake  in  the  indictment  instead  ot  jDovis,  though 
Lnwteoce  J.  before  whom  the  prisoner  was  tried,  inclined  to 
think  that  the  mistake  was  not  material  as  to  the  burglary^  a 
majority  of  the  Judges  were  afterwards  of  opinion  (the  point 
being  saved  for  their  consideration),  that  in  an  indictineut  of 
this  description  it  was  necessary  to  shew  to  whom  the  pro- 
perty belonged,  in  order  to  render  the  chai*ge  complete ;  and 
that  the  words  **  of  the  said  Joseph  Wakelin,^*  being  material^ 
could  not  be  rejected  as  surplusage,  (c) 

But  if  the  indictment  charge  a  burglary  with  intent  to 


CiloDjr  by  19  Geo.  II.  c.  34.  (inaoy  provisions 
of  which  are  now  repcalecl,  see  ante^  166.)  it 
would  hare  been  burglary.  But  they  agreed, 
that  even  in  that  case  some  evidence  would 
haTe  been  necessary  on  the  part  of  the  pro- 
secutor as  to  the  goods  being  uncustomed,  in 
order  to  throw  tlw  proof  that  the  duty  was 
paid  on  tlie  prisoners :  but  that  the  goods  being 
fotmd  in  oil  cases,  or  in  great  quantities  in  aa 
unentered  place,  would  have  been  suiBcient 
lor  diat  purpose.  As  to  the  latter  point,  see 
mmiej  185. 

jr  1  Hale  662.  Crompt.  32.  2  East.  P.  C« 
c  15.  s.  22.  p.  511. 

M  1  Hawk.  P.  C.  c  38.  s.  38.  4  Black. 
Com.  228.  1  Bac.  Ab.  Burglary  (F.)  2  East. 
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P.  C.  c.  15.  8.  22.  p.  511.  Rex  v.  Locost  and 
Villarji,  Kcl.  30.  Rex  v.  Gray,  1  Str.  481. 
Rex  r.  Knight  and  Roffey,  antCj  note  (x.) 

a  2  E:i8t.  P.  C.  r.  15.  s.  25.  p.  514.  Vandcr- 
comb  and  Abbott  (cnse  of,)  2  Leach  717. 

b  2  Eaa.  P.  C.  c.  15.  s.  25.  p.  514. 

e  Jcnks's  case,  O.  B.  1796,  cor.  Macdonald, 
Ch.  U.,  Bullcr,  J.,  and  Lawrence,  Jt,  and 
considered  of  by  the  Judges,  Mich.  T.  1796, 
2  Uach  774.  2  East.  P.  C.  c.  15.  s.  25.  p. 
514.  wbere  it  is  said,  that  this  it  seeins  is  not 
like  the  case  of  laying  a  robbery  in  the  dwelJ- 
ling-house  of  A.  which  turns  out  to  be  the 
dwelling-house  of  B.,  because  that  circum- 
stance  is  perfectly  immaterial  in  lobbery, 
which  is  ousted  of  clergy  generally. 
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commit  a  felony,  it  will  be  supported  by  evidence  of  a  fdony 
actually  committed,  (d)    And  it  seems  sufficient  in  all  cases 
where  a  felony  has  actually  been  committed,  to  alle|;e  the 
commission  of  it ;  as  that  is  sufficient  evidence  of  the  inten- 
tion, (e) 
But  diiier-        '^  sbould  be  observed  also,  that  different  intents  may  be 
ent  iiiteDu  stated  in  the  indictment    Thus,  where  the  first  count  of  an 
r*^^^^*^  indictment  for  burglary  laid  the  fact  to  have  been  done  with 
cUctvitnu     intent  to  steal  the  goods  of  a  person ;  and  the  second  *count 
[*  9471  l^d  ^^  ^^^  intent  to  murder  him ;  it  was  objected,  upon  a 
general  verdict  of  guilty,  that  there  were  two  several  capital 
charges  in  the  same  indictment,  tending  to  deprive  the  prl« 
soner  of  the  challenges  to  which  he  would  have  been  entitled 
if  tiiere  had  been  distinct  indictments,  and  also  tending  to 
perplex  him  in  his  defence ;  but  the  indictment  was  holden 
good,  on  the  ground  that  it  was  the  same  fact  and  evidence, 
only  laid  in  otfTerent  ways.  (/) 
or  Um  pro-      Having  thus  treated  of  the  offisnce  of  bui^lary,  according 
cMdingi.     to  its  definition,  we  may  enquire  shortly  concerning  the  pro- 
ceedings against  offenders  by  indictment. 
indidwDt.      It  is  essential  that  the  indictment  should  state  the  fact  to 
thaMbt^'^   have  been  done  in  the  night,  noctanttTf  or  node  ejusd€m 
fact  wms      diet,  ig)    And  it  must  also  express  at  about  what  hour  of  tiie 
^p^i"^^  night  it  happened;  as  where  an  indictment  only  alleged  the 
^^^         fact  to  have  been  committed  in  the  night,  but  did  not  express 
about  what  hour  it  was  done,  Gould,  J.  held  it  insufficient  as 
for  a  burglary,  and  directed  the  prisoner  to  be  found  guilty 
of  a  simple  felony  only.     And  he  gave  as  a  reason,  Inat  as 
the  rule  now  established  is  that  a  burglary  cannot  be  commit* 
ted  during  the  crepusculumf  it  is  therefore  necessary  to  specify 
the  hour,  in  order  that  the  fact  may  appear,  upon  the  race  it 
the  indictment,  to  have  been  done  between  the  twilight  of  tiie 
evening  and  that  of  the  morning.  (A)     It  is  not  necessary^ 
however,  that  the  evidence  should  correspond  with  the  allega- 
[*  948]  lion  as  to  the  hour,  ^so  that  it  shews  the  fact  to  have  been 

committed  in  the  night,  (t) 
Allegation       1^  offence  must  be  laid,  as  we  have  seen,  to  have  been  com- 
as to  tbo      mitted  in  a  mansion-house^  or  dwelling-house,  the  term  dwMing' 
dlJSfi^-**'  Aoiwebeingthatmoreusuallyadopted  in  modern  practice,  (fc)  It 
hoiuc.         would  not  be  sufficient  to  lay  it  generally  as  having  been  com- 

d  Rax  r.  Locott  and  Villarf,  Kel.  30  an  h  WndiTm^ionN  casp,  T^ncaster  Lent  Ats. 

indictmeDt  for  a  burglary  with  intent  to  com-  1771.     1  Btirn's  Just.  BnrtiUiri/.  S.  I.  2  East, 

nllt  a  rape,  and  evidence  of  a  rape  actually  F.  C.  r.  15.  s.  24.  p.  al3.    In  2  Hale  179.  it  is 

coromitted.  saidf  that  the  imiictment  oiioht  to  be  fait  die 

e  1  Hale  5^.    2Eatt.  P.C.c.  15.  s.  25.  p.  circa  horam  dccimam  in  noete  rjtudem  diH 

S14.  felonlti  ft  bur^iaritcr /regit ;  but  that  accord- 

/Thoropeon^scaWyAbi/ott  Sum.  Ass.  1781,  ing  to  some  opinions  ImrglarUer  carries  a 

•M  Midi.  T.  1781,  when  the  case  was  con-  sufficient  expression  that  it  was  done  in  the 


of  by  mttn  Judges  only,  who  were  uifrht. 

nlianUBOttt  Uat  tb«  indictment  was  good.    2  t  2  East.  P.  C.  c.  15.  s.  24.  p.  513. 

Sue  P.  C.  c.  15. 8. 26.  p.  515.  ik  *4n/e,  91.%  sf  tequ. 
«im]M4».    ^infe,  900, 940. 
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mitted  in  a  houae.  (I)  Where  tlie  burglary  has  been  ccMnmitted  in 
an  outhouse,  which  by  law  is  considered  as  part  of  the  dwelling- 
house,  it  must  be  laid  as  having  been  done  in  the  dwelling- 
house,  or  in  a  stable,  bam,  &c«  part  of  tlie  dwelling-house ; 
either  of  which  statements  may  be  adopted,  (m)  The  parish 
in  which  the  dwelling-house  is  laid  to  be  situate  must  be  cor* 
rectly  stated,  as  a  variance  in  this  respect  will  be  fatal,  (n) 

The  allegation  of  the  offence  having  been  committed  in  a 
mansion-house,  must  be  understood,  however,  as  confined  to 
burglaries  in  private  houses ;  for  though  it  has  been  quaintly 
observed,  that  a  church  is  dinnus  mansionaiis  Dei,  (o)  it  is  the 
better  opinion  that  the  indictmeut,  in  the  case  of  a  burglary 
committed  in  a  church,  need  not  proceed  ui)on  such  a  supposi- 
tion, but  will  be  more  properly  framed,  according  to  the 
truth  of  the  fact,  by  stating  the  offence  to  have  been  commit- 
ted in  the  parish  church  of  the  parish  to  which  it  belongs,  (p) 

It  is  necessary  to  state  the  name  of  thie  owner  of  the  statement 
dwelling-house^  in  the  indictment,  with  accuracy,  and  such  of  the  name 
^certainty  to  a  common  intent,  as  is,  in  general,  necessary  in  [*  949] 
the  description  of  a  party  who  has  sustained  an  injury,  {q)  °^^*L?^"' 
In  a  case  where  the  indictment  stated  the  burglary  to  have  dweUiag- 
been  committed  in  the  shop  cujusdam  Ricardif  without  men-  house. 
tioning  the  surname  of  the  owner,  it  was  doubted  whether  it 
was  good,  (r)    And  where  the  name  of  the  owner  of  the 
dwelling-house  was  altogether  mistaken,  as  where  the  in- 
dictment laid  the  burglary  to  have  been  committed  in  the 
dwelling-house  of  John  Snoxall,  and  it  appeared  that  it  was 
not  the  dwelling-house  of  John  Snoxall,  it  was  holden  that 
the  prisoner  could  not  be  found  guilty  cither  of  the  burglary, 
or  of  stealing  to  the  amount  of  forty  shillings  in  the  dwell- 
ing house :  it  being  essential  in  botli  cases,  to  state  in  the 
inaictment  the  name  of  the  pei*sun  in  whose  liouse  the  of- 
fences are  committed,  (s)     And  whei'c  tl»e  prisoner  was  in- 
dicted for  stealing  in  the  dwelling-house  of  Sarah  Lunns,  and 
it  appeared  in  evidence  that  her  name  was  Sarah  London; 
the  vaiiance  was  holden  to  be  fatal  to  the  capital  part  of  the 
indictment,  {t) 

The  terms  of  art  usually  expressed  by  tlie  averment  "  fe-  Terms  of 


/  1  llale  550. 

m  Garlanfl's  case,  1  Leach  144.  where  on 
oalboustr  having  been  broken  open,  the  indict- 
mtnt  \v'as  for  breaking  and  entering  the  dtrcl- 
ling-hoiuc  :  and  Dobbs*6  case,  2  East,  P.  C.  r. 
15.  s.  4.  |».  512.  and  s,  25.  p.  513,  wlioic  the  in- 
dictment WHS  for  breakine  and  entering  the 
stable  of  J.  B.  pari  of  his  dweUiji^-housc, 

n  2  Stirk.  Crim.  Plead.  415.  note  (c). 

•  3  ln5t.  €4. 

n  1  Hale  556.  1  Hawk.  P.  C.  c.  38.  s.  17. 
S  East.  P.  C.  r.  15.  s.  24.  p.  512. 

q  2  East.  P.  C.  c,  15.  s.  24.  p.  513.     1 


Chit.  dim.  Law  215,  c/  sequ,  3  Chit.  Crim. 
L.  lo  /o.  Ante^  927,  ft  sequ. 

r  <\  !e's  case,  Mt)or  466.  1  Hale  55n.  2 
E.i  ..  '.  .  C.  c.  15.  s.  24.  p.  513.  In  Moor  it 
lb  s:ii;I  ro  have  been  holden  good;  but  this  is 
not  niCi'.tifiMed  by  Lord  Hair,  In  3  Chit. 
(.'lim,  L,  1098,  it  is  said  that  there  can  be  lit- 
tic  duiil't  that  nt  the  present  day  such  an 
omission  would  be  cunsitiered  as  material. 

*  While's  case,  O.  B.  i7a3,  1  Leach  252, 
2  Ea^t.  r.  C,  c.  15,  s.  24.  p.  513. 

t  Woodward's  case,  O.  B.  1785.  cOr.  Adair, 
Serjeant,  Recorder,    1  Leach  253,  note  («)• 
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art-^ur-     loniouHly  and  borglariously  did  break  and  enter"  are  essen- 
f*»*j|?^fr>   tially  nex^^essary  to  the  indictment    The  word  burglariously 
hfU  and    Cannot  be  expi-esscd  by  any  other  word  or  circumlocution  ; 
tnUrti.       and  the  averment  that  the  prisoner  broke  and  entered  is  ne- 
cessary, because  a  breaking  without  an  entering,  or  an  en- 
tering without  a  breaking,  will  not  make  burglai-y.  (it) 
[*  950]      *With  respect  to  the  intent,  it  is  clear  that  it  must  be  ex- 
Of  laying     ppcssly  alleged  in  the  indictment,  and  pi-oved  agreeably  to 
tha  intent;  the  fact,  either  that  the  part>'  committed   a  felony   in  the 
SjiJ^        dwelling-house,  or  that  he  broke  and  entered  the  house  with 
burgiaxj      intent  to  commit  a  felony  tlierein.  (x)     And  it  seems  to  be 
and  lar-      ^^  better  course  first  to  lay  the  intent,  and  then  state  the 
the  tame     particular  felony,  if  a  felony  has  actually  been  committed. 
indictment.  For  though  whorc  an  indictment  charges  that  the  prisoner 
<'  die  dwelling-house  of  A.  B.,  feloniously  and  burglariously 
did    break   and   enter   and   the   goods  of  A.  B.  then  and 
there  feloniously   and  burglariously   did  steal,  take,   &c." 
it  comprises  two  offences,   namely,  burglary  and  larceny; 
and  the  prisoner  may  therefore  be  acquitted  of  the  burglary, 
and  found  guilty  only  of  the  larceny ;  yet  it  seems  he  cannot 
be  found  guilty   of  the  burglary   if  he  be   acquitted  of  the 
larceny,  on  the  ground  that  when  the  offence  is  so  charged 
the  larceny  constitutes    part   of  the   burglary,  (y)     It  has 
therefore  been  recommended,  by  high  authority,  as  the  bet- 
ter way,  to  charge  the  prisoner  with  breaking,  &c.  with  in- 
tent feloniously  and  burglariously  to  steal,  &c.  and  to  add 
also  the  particular  felony;  as  upon   such  an  indictment  he 
may  be  convicted  of  a  simple  burglary,  though  acquitted  of 
the  felony.  (») 
Of  joining        It  is  also  said,  by  the  sa'ne  high  authority,  that  three  of- 
fencet^n      ^^^^^^  ^^Y  be  joined  in  the  same  indictment ;  namely,  bor- 
tbe  same     glary,  larceny,  and  felony  upon  the  statute  of  5  and  6  E.  VI. 
indictment,  c.  9.  for  robbing  a  person  in  a  dwelling-house,  the  owner, 
his  wife,  &c.  then  being  within,  whether  waking  or  sleeping. 
And  that  upon  such  indictment,  which   need  not  conclnde 
against  the  form  of  the  statute,  the  prisoner   may  be  con- 
victed of  the  burglary,  and  found  not  guilty  of  felony;  or 
convicted  of  the  felony  upon  the  statute  5  and  6  E.  VI.  c.  9. 
and  found  not  guilty  of  the  burglary ;  in  either  of  which  cases 
he  would  be  ousted  of  his  clergy ;  or  he  may  be  convicted 
[•  951]  *of  the  larceny  only,   and   found  not  guilty  of  the  burglary 
and  the  felony  upon  the  statute ;  in  which  case  he  woiud  be 
entitled  to  his  clergy,  (a) 
SiirentUi-       ^®  ^^^^  already  seen  that  different  intents  may  be  stated 
tents.  in  the  indictment ;  and  such  a  mode  of  proceeding,  by  laying 

II  1  Hale  550.    2  East.  P.  C.  c.  15.  s.  24.  s  1  Hale  560. 

p.  51J.    AfUty  901.  a  1  Hale  /iSl.     2  East.  P.  C.  c.  13.  »,  27. 

X  1  Hale  550.    Ante,  912,  c/  sequ.  p.  51R. 
y  1  Hale  559,  560. 
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tnuik  I.]  JPka  ^  JMrefaii  acqmU .  951 

fte  sttme  flMt  ib  dillereiit  iniji^  may  be  iiuidered  ea^edient  by 
te  puiiciilir  circonutaiices  of  the  case,  (ft)  -    « 

It  bas  been  decided  in  an  important  case,  in  whicb  fbe  Of  tbe  piM 
]iQint  was  fblly  conradered,  that  an  acquittal  upon  an  indict-  2^^2£^^ 
Bent  for  burglarTy  in  breaking  and  entering  a  dwelling-house  Rex  t. 
ofuf  iUtJing  goods,  cannot  be  pleaded  in  bar  to  an  indictment  ^^^*[^ 
for  buTf^ary  in  the  same  dweUing-house,  and  on  the  same  Abbott,  a 
mMkif  with  inieni  to  steal ;  on  the  ground  tiiat  the  several  pritone'r 
oifcnces  described  in  tiie  two  indictments  could  not  be  said  {||^S][|1^*" 
to  be  tbe  same.   .  in  braakiog 

The  indictment  charged  the  wlsoners  with  burglarionslT  And  sntar- 
breaking  and  entering  the  dwelling-house  of  Menal  NeviU  dwcUini- 
aad  Ann  NeyiU,  with  intent  to  steal  their  goods ;  and  they  home  wUh 
fkwded  a  nfea  of  autrefois  acquit  upon  a  former  indictment,  ^^^  ^ 
which  indictment  char|ed  them  with  burglariously  breaking  Mt^cad' 
and  oiteriiq;  the  dwelling  house  of  Merial  Nevill  and  Ann  in  bur  m 
Nevill,  md  steali$ig  goods  of  Merial  Nevill,  eoods  of  Ann  ^^^^^^ 
Nevill,  and  goods  of  one  Susanna  Gibbs.    TUb  plea  concluded  ^|" '" 
witth  avmring  the  identity  of  the  persons  of  the  prisoners,  and  for  tbt 
that  tbe  burglary  was  the  same  identical  and  individual  ^^  ^^^' 
bwgiaiy.    1%  this  j^ea  there  was  a  demurrer,  vdiich  was  which 
argued  before  all  the  Judges  of  England ;  and  their  opinion  ^^^^  ^ 
was  afterwards  delivered  by  Mr.  Justice  Buller  at  the  Old  ^eollfr- 
Baiky  June  Session  1796.  ing  the 

The  learned  judge  said  that  it  had  been  contended  on  ?^^  . 
behalf  of  Ihe  prisoners,  that  as  the  dwelling-house  in  which,  i^^^  ^' 
and  the  time  when,  the  bursary  was  charged  to  have  been  trndaeai- 
^oommittod  were  precisely  the  same  both  in  the  indictment  pf  Qt[^-| 
for  the  burglary  and  stealing  the  goods,  on  which  they  L    ^^''J 
were  acquitted,  and  in  the  indictment  for  the  burglary  with 
intent  to  steal  the  goods,  which  was  then  depending ;  the  of- 
fence charged  in  both  was,  in  contemplation  of  law,  the  same 
oflbnce,  and  that  of  course  the  acquittal  on  the  former  in- 
dictra^it  was  a  bar  to  all  fui'thcr  proceeding  on  the  latter. 
He  then   proceeded,  <<  It   is   quite  clear,  that  at  the  time 
the   felony  was  committed,  there  was  only  one   act    done, 
namely,  the  breaking  the  dwelling-house.    But  this  fact  alone 
wiU  not  decide  this  case ;  for  burglary  is  of  two  sorts ;  first, 
breaking  and   entering  a  dwelling-house  in  the  night  time, 
and  stealing  goods  therein ;  secondly,  breaking  and  entering 
a  dwelling-house  in  the  night  time,  toith  intent  to  commit  a 
^don^f  although  the  meditated  felony  be  not  in  fact   com- 
mitted.    The  circumstance  of   breaking   and  entering  the 
liouse  is  common   and  essential  to  both  the  species  of  this 
^ojfence :  but  it  does  not  of  itself  constitute  the  crime  in  either 
«f  fliem ;  for  it  is  necessary » to  the  completion  of  burglary, 
that  there  should  not  only  be  a  breaking  and  entering,  but 
the  breaking  and  entering  must  be  accompanied  with  a  fe- 

h  .^nte.  946, 5M7. 
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lony  actuaUy  committedy  or  intended  to  be  committed ;  and 
diese  two  offences  are  so  distinct  in  their  nature,  that  evi- 
dence of  one  of  them  will  not  support  au  indictment  for  the 
other,  (c)  In  the^present  case«  therefore,  evidence  of  the 
^breaking  and  entering  with  intent  to  steal,  was  rightly 
held  not  to  be  sufficient  to  support  the  indictment  charging 
the  prisoner  with  having  broke  and  entered  the  house,  and 
stolen  the  goods  stated  in  the  first  indictment ;  and  if  crimes 
are  so  distinct,  that  evidence  of  the  one  will  not  support  tiie 
other,  it  is  as  inconsistent  with  reason,  as  it  is  repugnant  to 
the  rules  of  law,  to  say  that  they  are  so  far  the  same  tiiat 
an  acquittal  of  the  one  shall  be  a  bar  to  a  prosecution  for  the 
other.'* 

The  learned  judge  then  observed,  upon  the  case^  which 
had  been  cited  on  behalf  of  the  prisoners,  in  support  of  the 
proposition  contended  for  by  their  counsel;  namely.  Tur- 
ners case,  (d)  and  the  case  of  Jones  and  Beaver,  [e)  In 
Tamer's  cacfe  it  was  agreed  that  tlie  prisoner  having  been 
formerly  indicted  for  burglary,  in  breaking  the  house  of  a 
Mr.  Tryon,  and  stealing  his  goods,  and  acquitted,  could  not 
be  indicted  again  for  the  same  burglary,  in  breaking  his 
house,  and  stealing  therein  the  money  of  one  Hill,  (a  servant 
'of  Mr.  Tryon)  but  that  he  mieht  be  indicted  for  felony  in 
stealing  the  money  of  Hill.  Upon  this  case  Mr.  J.  Buller 
observed :  **  The  decision  was  not  a  solemn  judgment,  for 
the  prisoner  was  not  indicted  a  second  time  for  the  bar* 
glary;  it  was  merely  a  direction  from  the  Judg^  to  the 
officer  of  the  court  how  to  draw  the  second  indictment  for 
the  larceny;  and  it  proceeded  upon  a  mistake,  as  I  shall 
presently  shew.  If  the  Judges  in  that  case  exercised  a  lit- 
tle lenity  before  the  indictment,  which  might  more  proper^ 
[*  954]  have  been  done  after  conviction,  mucli  censure  *could  not 
fall  on  them.  But  they  proceeded  on  the  ground  that  Tur- 
ner, havinff  been  indicted  for  burglary,  in  breaking  tiie 
house  of  Mr.  Tryon,  and  stealing  his  goods,  and  ac- 
quitted thereof^  could  not  be  again  indicted  for  the  same 
burglary  for  breaking  the  house,  though  he  might  be  indicted 


c  It  is  well  established  that  an  indictment 
for  breaking  and  entering,  &€.  and  tieaiing 
goodsy  will  not  be  supported  by  evidence  ot  a 
breaking  and  entering,  &c.  with  intent  to  steal 
them.  But  it  has  been  supposed,  that  an  in- 
dictment for  breaking  and  entering,  &r.  fcith 
intent  to  ttealy  will  be  supported  by  evidence 
of  breaking  and  entering,  &c,  and  an  actual 
stealing,  Ante^  945,  950  If  this  be  so,  the 
report  of  the  judgment  delivered  by  Mr.  J. 
Buller,  as  here  given,  states  the  point  too 
largely ;  as  it  seems  to  go  to  the  extent  of 
saying  that  evidence  of  a  breaking  and  enter- 
ing, and  a  felony  actually  committed  will  not 
support  an  indictment  for  a  breaking  and  en- 
tering, &c.,  and  a  felony  intended  to  be  com- 


mitted. In  2  East.  P.  C.  c.  15.  s.  29.  p.  520, 
the  learned  author  observes  upon  this  caM, 
and  says  **  Quare,  whether  the  definition  of 
the  crime  be  not  solely  reM)lvable  into  tiia 
brcakiug,  k.i.  with  an  intent  to  commit  fii- 
lony  ;  of  which  the  actual  coipmission  it  tadi 
a  strong  presumptive  evidence  that  the  law 
has  adopted  it,  and  admits  it  to  be  equivalenc 
to  a  charge  of  the  intent  in  an  indictment* 
And  therefore  an  indictment  charging  the 
breaking,  &c.  to  be  «ri//i  intent  to  steal,  it 
said  to  be  supported  by  proof  of  oc/ko/ tieai- 
ing ;  though  certainly  not  vice  vcrsft.** 

d  Kel.  30. 

e  Kel.  52. 


Plea  of  tMrefMs  oi^uil. 

b  strinUng  the  mDney  of  Hill,  ftir  which  he  hud  not  been 

Tciwl   before:   an<l    he    was   imlirtfil   accflnliiigly.     TIid 

Igcs.  thrnrfiin",  must  hHvt!  coiiccivwl  tlrnfr  tbi'  breaking  the 

•  BD<I  tii«  stealing   the  goods  wn'i^  two  distinct  uflenceH : 

I  OiMt  brraking  the  houao  only  roiiHtitutei]  th«  frimr   ot' 

Iglarj-:  which  in    n  munifest  mtstHkc :    for   the   burglary 

Iniitt^  in  breiiktiig  the  hoii-se  and  xlenling  the  goods ;  aiid 

Iraliiig  the  gnuda  of  Hill  \isui  a  dintirict  felony  from  that 

Iraling  the  goods  of  Tryon,  whirh  it  was  admitted  to  be> 

fckurglarioK  cmild  not  be  the  same." 

^ith  w-spe<l  u*  the  case  of  Jones  and  Beaver,  the  loarn- 
rjudge  said,  that  rt  [iroceciled  entirely  upon  the  deciaion 
Turner's  rase ;  and  Uiat,  the  foundation  failing,  the  super- 
'     e  could  not  slaint.  (/) 

judge   then    referred    to   several    aiithori- 

d continued.    "These  ea»cs  ei^tablisb  the  princi- 

a  th«  first  indirlment  were  such  as  the  prisoner 

bc«H   convicted    upon    by    proof  of  tiie   facts 

in   the   second    indictment,    an   acquittal   on  the 

i  indictment  can  be  no  bar  to  the  second.   Now,  to  apply 

^  prindple  to  Uie  present  case :  tlie  linit  indictment  was  for 

'^larlonaly  breaking  and  entering  the  house  of  Miss  AV- 

~  i,  and  tUaliiig  the  gomls  mentioned ;  but  it  appeared  that 

I  priaoncr  broke  and  entered  the  house  ivitk  hitenl  to  steal; 

%  in  fart,  no  larceny  was  commitU^d,  and  therefore  they 

Ud  not  be  convicted  on  tbat  indictment.   But  they  have  not 

n  tried  for  burglariously  breaking  and  entering  the  houtte 

'"  r.  Mian  Ne\ills  with  intent  to  steal,  which  is  the  charge 

e  pmtent  indictment,  and  therefore  their  lives  have  never 

I  in.i(npardy  for  this  offence.  Fur  this  reason,  the  Judges 

t  all  of  opinion  that  the  plea  is  had :  that  there  mint  be 

'^     mt  fur  the  prosecutor  (i]»n  the  demurrer;  and  tbat 

i  prtHonrrs  must  take  their  ti'iaN  on  the  present  indict- 

"     And  the  [urisoners  were  accordingly  tried,  and  con- 

L(*) 

1  the  foregoing  cbdw  Die  property  in  the  goodH  was  laid 
aiily  in  the  two  indictments.    The  first,  opon  which  the 
lers  had  been  ac(i|uitted,  stated  some  of  the  gnoils  stolen 
tbekiMg  to  Merial  Nevill,  othei-s  to  Ann  Nevill,  and  otiiers 
mGibbs;  and  the  second  indictment  stated  the  goods 
I  lo  he  stolen  to  belong  to  Merial  and  Ann  Nevill 
And  it  is  said  that  Uulteri  J.  in  delivering  the  opinion 
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h«  Grit  lo- 
licuncni. 


hurglsry, 
and  eMii1<    1 

ing  itM 

pailkulac   I 


nvi  JoDia  ■It')  Biavar,  Kol.  fO.  Tho  acquiiiixl 
'  Klicleit  Ib(  biiiclulimuly  (ot  Ihe  5 
ia|  III*  dwelliii,  ■-   -      •     •      •    '-  ■ 


I  b«iiid<cH>l  ^pMi 


»Ilii«  hi!  goods  ihiro- 
id,  Iwliht  aciiuiiipd,  wore  AfiervsTdi 
d  fat  tin  MiDf  buTglBiy,  in  hrraklng 
iMrioi  Lotd  CotdIiuit'i  houH,  and 
int  lb*  iMMti  of  •  Mt.  Kuiieiiej  :  aod 
"•fW«dih»l,  ni  lh»v  liBil  !wpn  bofnrc 


gonds  a(  Mt.  Nuristity,  pc« 

(ore  been  done  In  Turuoi'i  t  _ 

g  3  HAwk.  P.  C.  c.  35.  1.  3.   rutL  361,  J 
365.      B(»  r.  Poilljy,  1  U«ch  2«.  " 

A  VindeTCDmU  and  AbMtt  (caw  of',)  ITM 
3Ui.rl.  TIfi.  3Ebi'.  P.  C.r    »•   -  "  -  '" 
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may  aAer-   of  the  Judges  on  the  case,  observed,  that  the  property  in  tte 
imlicted^for  8^^^  ^^  differently  described  in  the  two  indictments^  and 
^'same^'  Said,  that  this  might  afford  another  objection  to  the  plea  ;  b«t 
burglary,     that  he  had  not  entered  into  the  consideration  of  the  circam- 
Tm  tSe**"    stance,  as  the  case  did  not  require  it  (i)    And  the  ancient 
goods  of  a    doctrine,  that  a  person  indicted  and  acquitted  for  breaking 
diflerent      ^nj  entering  a  dwelling-house  in  the  night,  and  there  stealing 
person.       ^^  goods  of  One  person,  could  not  be  afterwards  indicted  fir 
[*  956]  the  same  breaking  and  entering,  *and  stealing  the  goods  of 
another  person,  appears  to  have  been  overruled  in  this  caac^ 
when  the  authorities  by  which  it  was  supposed  to  have  been 
established,  were  denied  to  be  law.  (k) 
ifapriso-        Where,  upon  an  indictment  for  a  burglary  and  stealing 
i^r  be         goods,  the  prosecutor  failed  to  prove  any  nocturnal  breaking^ 
with?  bur-  ^^  ^^7  larceny,  subsequent  to  the  time  when  the  prisoners 
giary  and     entered  the  house,  which  must  have  been  after  three  o'clock 
*Sd^1hc*  in  the  afternoon  of  the  day  on  which  the  offence  was  charged 
prosecutor,  to  have  been  committed ;  it  was  proposed  to  give  evidence  of 
on  failing     a  larceny  by  the  prisoners,  of  some  of  the  articles  mentioned 
tha^tbese    ^  ^^  indictment,  though  committed  before  three  o'clock  on 
facts  were    the  day  on  which  they  were  charged  to  have  entered  the 
"*"tir*d^    house;  but  the  court  refused  to  receive  the  evidence.    They 
ilud  in  the    ^^^9  ti^^t  the  charge  contained  in  the  indictment  of  bnrglari- 
indictmeot,  ously  breaking  and  entering  the  house,  and  stealing  the  goodfl^ 
adStted\o  ™*6*^*  Unquestionably  be  modified,  by  shewing  that  the  pri- 
provethat    soners  stole  the  goods  without  breaking  open  the  boose;  but 
the  larceny  that  the  charge  proposed  to  be  introduced  went  to  connect  the 
mTttcd^on  a  P™oner8  with  an  antecedent  felony  committed  before  three 
former  day.  o'clock  on  the  day  mentioned,  at  which  time  it  was  clear  thai 
they  had  not  entered  the  house ;  that  the  transactions  were 
distinct ;  and  that  it  might  as  well  be  pi'oposcd  to  prove  any 
felony  which  those  prisoners  might  have  committed  in  thiBt 
house  seven  years  before.  (/) 
Verdict.  Where  a  larceny,  whether  witliin  or  ousted  of  clergy,  is 

charged  in  the  same  indictment  witli  a  burglary,  the  prisoner 
may,  as  we  have  seen,  be  found  not  guilty  of  the  burglary, 
and  convicted  of  the  larceny,  (m)  Thus,  where  the  prisonfn 
were  acquitted  of  the  burglary,  upon  an  indictment  for  a  bnr^ 
[*  967]  glary  and  larceny,  and  found  guilty  of  stealing  *in  the  dwd* 
ling-house  to  the  amount  of  forty  shillings,  it  was  holden  tbii 
they  were  excluded  from  their  clergy,  though  there  was  n> 
separate  and  distinct  count  in  the  indictment  on  the  statute 
12  Ann.  c.  7. :  and  the  Judges  were  of  opinion  that  the  indict- 
ment contained  every  charge  that  was  necessary  in  an  indict 
ment  upon  that  statute,  (n) 

t  3  East.  P.  C.  c.  15.  s.  29.  p.  519.  note  (6.)  m  Ante^  950. 

k  Vix.  Turner's  case,  and  the  case  of  Jones  n  Withal  and  Overend  (case  of,}  OuUi^ 

and  Bearer,  antCy  953,  954.  ford  Ass.  1772,  HU.  T.  1774.     1  Leach  88. 
f  Vandcrcomb  and  Abbott,  2  Leach  708. 


CHAP^  I.] 


-Punishment. 


957 


In  this  case  the  finding  of  tlie  jury  ^as,  **  not  guilty  of  Not  guilty 
bTeakinr  and  entering  the  dwelling-house  in  the  night,  but  of^he  bur- 
guilty  of  stealing  flie  box  and  money  in  the  dwelling-house  :*'  (o)  guluy  of^ 
upon  irhlchf  part  of  the  objection,  on  behalf  of  the  prisoners,  stealing; 
was,  tiiat  they  were  not  excluded  from  clergy,  because  the  ^^TJe  of  40 
Jury  hAA  acquitted  them  of  the  burglary,  (p)    And  formerly  shimnp  in 
it  a^^ears  to  have  been  doubted,  whether,  where  the  words  ^h«  ^«<^«i- 
« iMft  Milty  of  the  burglary'*  were  a  part  of  the  finding  of  the  *»°8->^^'»«- 
jtn^^  w  ipriBoher  was  not  by  necessary  consequence  acquitted 
of  the  felony  alfto.  (9)    But  in  a  more  recent  case,  where  the 
Indictment  WiM  for  a  burglary  and  larceny,  and  the  verdict 
was  •*  not  guilty  of  the  burglary,  but  guilty  of  stealing  above 
the  valM  of  fisrty  shiUings  in  the  dwelling-house ;"  and  the 
efltry  by  the  officer  was  in  the  same  words ;  the  Judges,  after 
some  debate  and  after  adjourning  the  case  to  a  subsequent 
tflTm,  held  the  finding  sufficient  to  warrant  a  capital  judg- 
ment.   The;f  agreed,  ttiat  if  the  officer  were  to  draw  up  the 
verdict  in  Ibfin,  he  must  do  it  according  to  the  plain  sense 
and  flueanlng  of  the  jury ;  and  that  the  minute  was  only  for 
his  ftture  direction,  (r) 

♦It  se^m,  that  where  several  persons  are  indicted  toge-  [*  958] 
tlier  for  a  Mirglary  and  laiTcny,  the  jury  cannot  find  one  Where  se- 
gnilty  of  fh^  burglary  and  another  guilty  of  the  larceny  only,  ^•'**  **•'• 
upon  the  iMune  indictment,  and  the  same  evidence  ;  as  such  a  indicted  to- 
finding  wonid  sh^w  that  the  offences  of  tlie  sevei*al  prisoners  getker,  one 
werfc  of  a  distinct  nature,  and  therefoi-e  ought  not  to  have  " JJJJ**  *** 
been  inrludeiii  ill  the  same  indictment  (5)  guilty  of 

Bmrglsry  was  at  common  law  a  felony  within  the  benefit  of  burgUry 
clergy  9(0  but  a  higher  punishment  is  now  imposed  by  the  Jhcr*T' 
provisions  of  several  statutes.    The  first  statute  in  order  of  larceny. 
time  Is  the  1  Edw.  VI.  c.  12.  by  which  it  is  enacted,  that  per- 
sons attainte<l  or  convicted  of  bi*eaking  any  lioiise  by  day  or  J^""t*of 
by  night,  any  person  being  then  in  tlie  same  house  where  the  principal 
same  breaking  shall  be  committed,  and  thereby  put  in  fear  or  offendcri. 
dread,  or  being  indicted  or  appealed  of  the  same  offence,  and 
thereupon  found  guilty  by  verdict,  or  shall  confess  the  same 
upon  arraignment,  or  will  not  answer  directly  according  to 
the  laws  of  this  realm,  or  shall  stand  wilfully  or  of  malice 
rnnte^  shiJI  not  be  admitted  to  the  benefit  of  clergy.*'     I'he 
statute  18  Eliz.  c.  7.  enacts*  **that  if  any  person  shall  com- 


•  In  the  indictment  the  box  was  described 
a»  containing  sixty  pounds  of  money. 

p  Withal  and  Overend  (case  of,)  1  Lcuch 
88.     2  East.  P.  C.  r.  15.  8.  28.  p.  517. 

a  Comer's  case,  1744,  1  Leach  36.  2  East. 
P.r.  c.  15.  s.«S.p.  516. 

r  Hun^rford^s  case,  Bristol,  1790,  East, 
anrl  Trin.  T.  1790,  2  East.  P.  C.  c.  15.  s.  2R. 
p.  518.  Many  of  the  Judges  thought  that  an 
eiitrj,  '*  not  guilty  of  the  breaking  niid  enter- 
iji;  in  the  night,  but  guilty  of  the  stealing, 
A:<:.^  would  be  more  coircct.  But  it  appearc.t 

vol.  II.  6 


upon  inquiry  to  he  the  constant  course  on  eve- 
ry circuit  in  England,  upon  un  indictment  for 
nmiilcr,  where  the  party  was  only  convj'-tc  1 
of  uianslau^hter,  to  enter  the  verdiit  "  ni»' 
guilty  of  murder,  hut  guilty  of  manshiughtcr  ; 
or,  "  not  guilty  of  murder,  but  guilty  of  felo- 
niously killing  ;nul  slaying  ;"  and  yd  murdc. 
includes  the  killing. 

*  Rex  r.  Tiirner  ani  other?;,  1  Sid.  171.  '■"■ 
£a>X.  V.  C.  c.  15.  s.  2li.  p.  519. 

'  J  InsT.  OJ,  r»5.     4  Binck.  Com.  228. 
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mit  burglary  aud  be  found  guilty  by  verdict,  or  be  outlawed 
for  such  offence,  or  upon  arraignment  shall  confess  such  bur- 
glary, every  such  person  shall  suffer  deatii,  and  forfieit,  as 
in  cases  of  felony,  vrithout  any  allowance  of  the  benefit  of 

clergy." 
OfacceMo-      This  statute  did  not  deprive  accessories  of  their  clergy; 
riet  before,  ^^^  ^  ^^  accessoHes  before^  the  statute  3  W.  and  M.  c  9. 
s.  1.  enacts,  **  that  every  person  who  shall  counsel,  hire,  or 
[*  959]  ^command  any  person  to  commit  any  burglary,  beinc  tfiere- 
of  convicted  or  attainted,  or  being  indicted  thereof  and  stand- 
ing mute,  or  not  dimctly  answering  to  the  indictment,  or 
peremptorily  challenging  above  the  number  of  twenty,  shaD 
not  have  the  benefit  of  clergy  :'*  and  by  the  second  section  of 
Of  thepr'tn*  this  Statute,  any  principal  offender  standing  mute,  not  an* 
d«*itand-"  swering  directly,  or  challenging  peremptorily  above  twn- 
ing  mute,"    ty,  (u)  or  being  outlawed  thereupon,  is  deprived  of  his  clergy* 
^-  With  respect  to  accessories  after,  tiie  5  Anne,  c.  31.  a.  5 

Of  acceito-  cnacts,  that  any  person  who  *•  shall  receive,  harbour,  or  am- 
riei  a  er.     ^^^  ^^^  burglars,  felons,  or  thieves,  knowing  them  to  be  80^ 
shall  be  taken  and  received  as  accessary  to  the  said  fekmy; 
and  being  legally  convicted  by  the  testimony  of  one  or  more 
credible  witnesses,  shall  suffer  death  as  a  felon  convict^ 
2SG0o.in.      In  concluding  this  chapter  upon  Burglary,  it  may  be  nse- 
^'SoM  m^  ful  to  refer  to  the  statute  23  Geo.  III.  c.  88.  which  was  passed 
pnhende?'  for  the  purpose  of  preventing  this  offence  and  that  of  home- 
with  impie-  breaking.     It  enacts,  ^  that  if  any  person  or  persons  shall  be 
houwr-        apprehended,  having  upon  him,  her,  or  them,  any  picklock 
breaking      key,  crow,  jack,  bit,  or  otlier  implement,  with  an  intent  fe- 
upon  theokxiouiously  to  break  and  enter  into  any  dwelling-house,  ware- 
house, coach-house,  stable,  or  out-liouse ;  or  shall  have  npim 
him,  her,  or  them,  any  pistol,  hanger,  cutlass,  bludgeon,  or 
other  offensive  weapon,  with  intent  feloniously  to  assault  any 
person  or  persons;  or  shall  be  found  in  or  upon  any  dwdJing- 
house,  warehouse,  coach-house,  stable,  or  outhouse,  or  in  any 
[*  960]  inclosed  yard  or  ^garden,  or  area  belonging  to  any  house^ 
with  an  intent  to  steal  any  goods  or  chattels ;"  every  such 
person  shall  be  deemed  a  rogue  and  vagabond  within  the  17 
Greo.  II.  c.  5.  {x)    In  a  case  upon  this  statute,  23  Geo.  III.  a 
warrant  of  commitment  was  liolden  defective,  because  it  did 
not  state  that  the  defendant  was  apprehended  with  the  imple- 
ments of  housebreaking  upon  him  at  the  time  of  tuck  appre^ 
hensioru{y) 

u  At  this  time  the  illegal  challenges  would  that  number  shall  be  void  ;  without  ^ffiKfUg, 

oe  disallowed.     The  22  Hen.  VIII.  c.  14.  s.  any  othor  penalty.     4  Black.  Com.  354. 

6.  (continued  by  28  Hen. VIII. c.  Land  made  x  For  (he  proceedings  against  rogues  mmI 

perpetual  by  32  Hen.  VIII.  c.  3.)  enacts,  that  vagabonds,  see  6  Burn.  Just.  y'agrant$» 

uo  person  arraigned  for  felony  be  admitted  to  y  Rex  v.  Brown,  8  T.  R.  26.    Lord  Kstt- 

any  peremptory  challenge  above  the  number  yon,  C.  J.  said,  that  he  yielded  with  grast 

of  twenty.    And  this  has  been  construed  iu  reluctance  to  the  objection. 
j[»racticc  t«  imply,  that  the  challenge  above 


oBAjPti  u.]  Of  aaeriUgc,  *9fil 


•CHAPTEE  THE  SECOND. 

Of  BaeriUge,  or  of  BMenf  and  Larceny  in  ChunAes  ''and 

Chapd$.il) 

Tmu  frihnce  may  be  committed  eifher  with  or  without 
Tiofanoe  or  broakiiig  of  the  church  or  chapeL  Where  flie 
hnaldiig  €i  a  church  is  in  tiie  night  time,  the  oJBTence  haa^  we 
hate  oeei^  been  ooasidered  to  be  burglary,  (a) 

Tlw  S3  Hen.  YIIL  c.  1.  8.  d.  enacts,  that  ^no  person  who  ^^°- 
shall  be  CbumI  guilty  fiir  robbing  of  any  churches,  chapels,  t.^*No 
or  ether  holy  pMoes,  nor  any  person  found  guilty  of  any  ptrMo  rob- 
abetnumt,  procurement,  helping  maintaining,  or  counselling  ^"^^^^^^ 
of  or  to  any  srich  felony,  shall  be  admitted  to  the  benefit  <u  tob!ii!d- 

Ithaabeen  saU,  thatno  sacrilege  is  within  this  statute,  ^'"^* 
nakas  it  be  aooonpanied  with  an  actual  breaking  of  the  Matote 
chnicl^  Ac.  (c)    Bnt  a  subsequent  statute  applies  to  this  of-  Uiere  muitt 
feacc^  tkom^  then  be  no  breaking.  beabreak- 

llia  htfeer  statute  is  the  1  Edw.  YI.  c  12.  flie  tenth  sec-  ^^^  yi. 
lion  of  wUch  enacts^  that  *^  no  person  that  shall  be  attainted  c.  it.  i  lo! 
or  convicted  of  the  felonious  taking  of  any  goods  out  of  any  ^^  f!^" 
narWi  cfcwch,  or  other  church  or  chapeV'  shall  have  •the  p 'g^i 
■SMfttof  clergy  ;(il)  and  thus  excludes  principal  oflhnders  {^^sj^  -^ 
fimn  tiheir  clergy^  in  cases  in  which  it  would  have  been  re-  good^out 
qdflite  fiir  tlMm  to  have  prayed  clergy,  namely,  where  tiie  ofachaccb, 
vahw  of  Ike  prmerty  stolen  is  above  twelve  pence.  ^uld^*'' 

Bnt  it  seems  that  acoessories  in  the  offence  of  sacrilege  are  ^rgj.    • 
not  at  flua  time  excluded  from  their  clergy  by  any  statute.  Acce8sorii|s 
The  stafato  83  Hen.  VIIL  c.  l.  did  indeed  expressly  extend  "dVr^ 
to  accessories,  but  it  appeara  to  have  been  repealed,  in  that  cier^. 

m  Jinte^  t99,  uote  (a).  Hobbcn/  in  a  Church,  ice,  s.  3.     1  Hale  P.  C. 

h  There  is  an  oxceptioh  as  to  persons  in  518.  note  (/i).  'J  Hawk.  P.  C.  c.  33.  s.  73. 

holj  orders.    Tlit  25  Hen.  VHI.  c.  3.  s.  2.  d  This  statute  ouRts  sacrilefrc  of  clergy  in 

<iateadi  this  statute  to  persons  standing  mute,  all  cases  except  that  of  challenging  aliovc 

cbaUea^og  above  ta-enty,  or  not  answering  twenty,  which  defect  was  supplied  by  3  W. 

directly.  and  M.  c.  9.    1  Hale  518.  1  Hawk.  P.  C.  c. 

*  Ket  S9.  69.    1  Hawk.  P.  C.  c.  34.    Of  36.     Larceny  from  Churchy  &e,  s.  4. 

Jl)  BfA88ACHi78RTTS. — By  the  statute  of  1804  Chap.  143.  Larceny  in  Churches 
meettng-honaes^  is  put  upon  the  same  footing,  and  punished  in  the  same 
maimer,  as  larcenies  in  other  building^  erected  for  public  uses. 

And  by  section  5th  of  the  same  statute,  the  punishment  for  entering  in  the 
nifht  time,  without  breaking,  or  for  breaking  and  entering  in  the  day  time 
anj  dwelling  house  or  out  bouses  thereto  adjoining  and  occupied  therewith^ 
or  may  o£Bce,  shop,  ware-house,  ship  or  vessel,  the  owner  or  other  person 
beiii|^  therein  and  put  in  fear,  is  solitary  imprisonment  not  eiceeding  one 
year,  aad  confinement  to  hard  labour  not  eiceeding  ten  years.  Vide  vost^  ^ 
Ldurceaj ;  where  the  whole  subject  of  larceny,  simple  and  compound,  will  be  ^ 
foond  brought  into  one  Tiew. 
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i*espect  at  least,  by  subsequent  enactments;  (e)  and  that  statute 
appears  to  have  been  the  only  one  which  extended  to  them, 
where  the  offence  did  not  amount  to  burglary.  (/)     It  has, 
however,  been  made  a  question,  whether  there  be  need  of  any 
statute  to  exclude  them,  as  the  common  law  seems  to  have 
given  no  person  any  right  to  demand  the  privilege  of  clergy 
for  sacrilege,  except  at  the  discretion  of  the  ordinary,  (g) 
[*  963]      *It  has  be^n  holden  that  the  statute  4  Geo.  II.  c  32.  which 
4  Geo.  II.  c.  makes  it  felony,   punishable  by  transportation  for  Beven 
^ihe  steaN  y^*^rs>  ^  Steal,  rip,  cut,  or  break,  with  intent  to  steal,  any 
ing,  &c.  of  lead,  iron  bar,  iron  gate,  iron  pallisade  or  iron  rail  fixed  to 
*" n  ^&^'     *"*y  dwelling-house,  &c  or  to  any  other  building  whatsoevert 
fixed  to  any  ^^  ^^^  ^^  ^^7  garden,  &C.  fence,  or  outlet  belonging  to  any 
bouse  or      dwelUng-house,  or  other  hnilding;  (A)  extends  to  a  church,  (t) 
tytlmMt^M  '^*®  ^^  ^®  opinion  of  a  majority  of  the  Judges ;  though 
to  ft  church,  there  was  some  doubt  whether  the  words  *' other  building"  in 
tiie  act  ought  not  to  be  construed  with  reference  to  the  same 
sort  of  buildings  as  were  before  expressed,  (k)  And  in  a  case 
which  occurred  shortly  afterwards,  the  Judges  were  unani- 
mous upon  the  point  that  a  church  is  included  within  the 
words,  ^*  any  otlier  building  whatsoever."  {I)    But  in  a  case 
where  the  prisoner  was  charged,  upon  an  indictment  on  the 
same  statute,  with  stealing  iron  rails  fixed  to  a  tomb  in  a 
church-yard  belonging  to  a  certain  building,  called  Islington 
church,  and  it  appeareid  that  the  tomb  was  not  connected  by 
any  building   with  the  church,  it  was  holden  by   all  the 
Judges  that  the  offence  laid  was  not  within  the  statute,  (tn) 
lodictmenL      In  one  of  the  cases  which  has  been  cited,  it  was  agreed  by 
S*^o**rt    ^^  *®  Judges,  that  the  property  of  lead  fixed  to  a  cliurch 
uo£?^e^  cannot  be  laid  to  be  either  in  the  churchwardens,  or  in  the 
statute  of    inhabitants  and  parishioners,  (n)     And  this  opinion  seems 
4GC0.1I.C.  ^  jjj^^^  jj^jj  confirmed  in  another  of  the  cases,  where  the 


e  In  3  Hale  365,  it  is  said,  that  the  23  Hen. 
Vni.  c.  1.  is  repealed  by  I  Edw.  VI.  c.  12.  as 
to  all  accessories.  Hawkins  says,  2  Hawli.  P. 
C  c.  33.  s.  75.  that  though  accessories  are  ex- 
pressly mentiooed  by  23  Hen.  VIII.  c.  1.  yet 
since  they  are  omitted  by  25  Hen.  VII I.  c.  3. 
(an/e,  note  (6))  and  so  much  only  of  the  23 
Hen«  VIII.  c.  1.  is  revived,  as  is  affirmed  and 
•nforced  by  25  Hen.  VIII.  c.  3.  they  seem  to 
remain  in  the  same  case  as  if  they  had  been 
wholly  omitted  hy  23  Hen.  VIII.  c.  1.  which 
is  the  only  statute  he  knows  of  which  extends 
to  them.  In  2  East.  P.  C.  c.  16.  s.  57.  p.  624. 
the  learned  writer  says  of  the  statute  23  Hen. 
VIII.  c.  1.  that  it  is  much  to  be  doubted 
whether  it  be  not  repealed  as  to  the  point  of 
clergy  by  the  statute  1  Edw.  VI.  c.  12.  which 
■uppfies  its  place  in  a  great  measure  ;  and  if 
fo,  not  revived  by  the  statute  5  and  6  Edw. 
VI.  c.  10. 

/  1  Hawk.  P.  C.  c.  34.  Robbery  in  Churchy 
ice,  ff.  2.     2  Hawk.  P.  C.  c,  33.  s.  75.  2  East. 


P.  C.  c.  16.  s.  67.  p.  630. 

g  2  Hawk.  P.  C.  c.  33.  s.  9.  and  76.  It  is 
said,  however,  that  clergy  was  not  taken 
away  from  sacrilege  at  common  law,  but  ^at 
the  oflfender  could  not  have  it  if  the  ordinary 
refused  him.  2  Hale  333,  366,  note  (<f.)  Else- 
where it  is  said,  that  clergy  was  not  allowed 
by  the  common  law  in  sacrilege.  3  Bac.  Ab. 
Felmtf  (G). 

h  See  the  statute  and  also  the  21  Geo.  III. 
c.  68.,  by  which  its  provisions  are  extended  to 
copper,  brass,  and  bell  metal,  cited  more  at 
large  pott,  in  the  Cha}iter  on  Larceny, 

t  Rex  r.  Parker  and  Easy,  Suffolk  Sum. 
Ass.  1782.  and  Mich.  T.  1782.  2  East.  P.  C. 
c.  16.  s.  31.  p.  592. 

k  Id.  Ibid. 

I  Hickman  and  Dyer  (case  of),  O.  B.  1784. 
East.  T.  1785.     1  Leach  318. 

m  Davis's  case,  2  East.  P.  C.  c.  16.  s.  31.  p. 
593. 

n  Rcxt.  Parker  and  Easy,  ante  note  (t) 


ilk]  tj^thuUm*  9AS 

int  oaoDt  of  Ihe  indictaneiit  was  finr  stealiiig  lead  <^  hdon^fimg 
to  the  Befweai  (%  CL  deriKt  Ibm  and  fliere  fixed  to  a 
certain  bidldiag  called  Hmdim  church  f*  the  second  coont 
atated  tiie  kad  aa  <<Mmi:t«f  to  J.  B.  and  R.  IL  the  church- 
wardewi^  and  the  third  stated  it  as  ^^hdtmgvdig  to  the 
«iiihaUtanlB  and  jpanahMmem :»  bat  the  miyority  ef  the  f*  9641 
JvdfM  then  held  that  the  irat  count  of  the  iadictaMit 
ipUdi  kid  tto  praperfer  of  the  kad  to  ha  in  the  Ticar  waa 
Mad.(a)  Manor  of  them,  hoii»?e%  thought  tta*  it  wouM 
EaYO  keen  betts*  to  haro  alkged^  that  the  kad  was  ^tami 
la  a  certain  bnildingb  being  the  parish  churchy  Ike."  ^pH^ 
out  staiiag  tha  pvojpert^  to  be  in  any  one :  and  9nll«^  X. 
thoaght  twt  chaiyng  it  to  be  property  was  absurd  and  re- 
fijgpiantf  an*  that  the  alkgation  as  to  property  in  tlM*  indict* 
inif^  be  rqactod  aa  surplusage,  (ji) 

'  opinima  in  tiiese  caaes  probably  tamed  staiuwM 


mrrandinpHi  tha  particular  nature  or  tae  property  which  J"  F^IT 
hadbsoaslrien.    For  it  baa.  been  hoUkn  that  where  the  bells.  ^1^ 


bellsp 
or  alhflr  gooda  beknging  to  a  church  are  atehn,  ttegr 
» laid  in  the  indictnent  to  ba  the  goods  of  tiw  parlah- 
(f)    AnditkBaidythathawhotakaaawagrthegoads 
af  a  cbiyel  or  abbey,  Ih  tiine  af  vacationy  may  be  indfetad»  in 
tha  int  caas^  fir  stealing  bono  eapeto,  beinft  in  the  cuafody 
aC  anch  and  audi }  and  in  tlie  second,  for  staaung  foaa  dnwk 
wil  aorieiiflB^  ^  (r^ 
Vhe  taking  up  wad  bodiesy  fliough  for  tiie  puiposes  of  dis-  TftUDg  op 
been  before  qidun  of  as  an  indictabk  oibnce,  and  ^^  ^ 
tter  of  great  indecency :  («)  but  the  stealing  of  ttem  k  .^I^Si;?' . 
fokny.  (I)    It  aiqpears^  however,  to  be  kroniy  at  com-  iiiroaSor  • 
num  kw,  to  irteal  a  stmud  from  a  corpse,  or  a  cofllii  firom  a  ^•'^* 
vnnlt  or  grave;  (u)  and,  as  such,  the  oflbnce  will  be  more 
properiy  mentioned  in  a  subsequent  chapter,  (x) 

•  Hicknuiii  aad  Dj'cr  (cbm  of),  unit  note  c.  33.  t.  45.     2  East.  P.  C.  r.  16.  s.  89.  p. 

(0.    TIm  toil  and  freahold  of  the  body  of  the  651. 

orarcfa  it  ia  the  vicar,  Wau.  Clerg.  Law  398,  r  Id.  Ibid. 

aM^4oe.  »  Anii&oe. 

p  Id.  Ibid,  and  t  Eatu  P.  C.  c.  16.  e.  31.  p.         I  2  East.  P.  C.  c.  16.  t.  89.  p.  652. 
SIS.  S.  C.    See  Mfo  Uley't  case,  O.  B.  1785.         u  1  Hale  515.    2  Hale  181.    I  Hawic.  P.  C 

1  Leach  390,  note  (a)  S.  P.  c.  33.  s.  46. 4  Black.  Com.  236.    2  East.  P.  C. 

q  I  Hale  512.    2  Hale  81.    1  Hawk.  P.  C.  c.  16.  s.  89.  p.  652. 

•  T  Posl  Chap,  on  Larceny. 
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'  ♦CHAPTER  THE  THIRD. 

Of  RmU'Breaking. 

Bbsioks  the  nocturnal  house-breaking  or  burglary,  which 
has  been  treated  of  in  tiie  first  chapter  of  this  book,  the  law 
of  England,  in  its  especial  regard  for  the  safety  and  security 
of  the  habitation  of  man,  has,  in  many  cases,  provided,  that 
tte  forcible  invasion  of  the  dwelling*house  of  another,  or 
houae-breaking,  when  accompanied  with  felony,  shall  be  lia- 
ble to  capital  punishment,  though  committed  in  the  day-time* 
The  1  Edw.  YL  c«  12.  s.  10.  enacts,  that  no  person  or  per- 
1  Edw.  VL  sons  attainted  or  convicted  of  breaking  of  any  house  by  day 
l|,^^ '^^  or  by  night,  any  person  being  then  in  the  same  house,  where 
bo«M  by     tiie  same  breaking  shall  be  committed,  and  thereby  put  in  fear 
dBjwnight,  M  Qp  dread ;''  or  being  indicted  or  appealed  of  any  such  of- 
bSngthm'  f<uioe^  and  found  guihy ;  or  confessing  upon  arraignment, 
iB»  and  put  or  Bot  answering  directly,  or  standing  wilfully  mute  ;  shall 
ia  fear.       5^  admitted  to  the  benefit  of  clergy,  (a) 
CMutnic-        Tjie  ^*  breaking*'  mentioned  in  this  statute,  must  be  an  ac* 
itoo^of  thii  ^mj  breaking ;  such  as,  if  done  in  the  night,  would  have 
r*  Qggi  amounted  to  burglary.  (6)   And  the  breaking  must  be  *attend- 
^  -I  ed  with  some  felony  ;  so  that  though  a  house  be  brokui  in 

the  day-time  with  a  felonious  intent,  it  will  not  be  an  of- 
fence within  the  statute,  if  nothing  be  taken,  (c)  And  there 
must  be  a  putting  of  some  person  within  the  house  in 
fear,  (d) 
Aid«rt  and  Aiders  and  abettors  at  the  fact  of  such  a  breaking  and 
accessoriei.  stealings  though  they  do  not  enter  the  house,  arc  ousted  of 
clergy  by  this  statute.  And  so  also  are  accessories  before 
by  the  particular  provisions  of  the  4  and  5  Ph.  and  M.  c  4., 
because  the  felonious  taking,  being  accompanied  with  a 
breaking,  seems  properly  enough  to  come  under  the  notion 
of  robbery  in  a  dwelling-house ;  all  accessories  to  which  be- 
fore the  fact  are  expressly  excluded  from  their  clergy  by  that 
statute,  (f) 


a  This  statute  did  not  exclude  from  clerj^v 
peraons  challenging  peremptorily  above  twen- 
ty ;  but  they  were  afterwards  excluded  by  3 
and4W.  and  M.  c.  9. 

6  1  Hale  548.  2  Hawk,  P.  C.  33.  s.  83. 
Fost.  108.  t  East.  P.  C.  c.  16.  s.  68.  p.  631.  ^nie, 
001.  In  the  marginal  note  to  the  case  of 
Hamiltoo  and  Chesser,  1  Leach  348,  there  is 
a  putre  whether  an  indictment  on  this  statute 
wonld  be  supported  by  proof  of  breaking  open 
an  inner  door  and  the  lock  of  a  cupboard, 
where  admission  to  the  house  had  been  ob- 
tained by  fraud.     But  see  ante,  905,  908.  * 

c  2  Hale  353.  2  East.  P.  C.  c.  16.  s.  68.  p. 
^I«  Lord  Hale,  however,  had  laid  down  a 
contrary  doctrine  in  the  former  part  of  hi? 


work,  namely,  that  an  entry  with  intent  to 
commit  a  fcluiiy,  though  aiothiiig  were  stolen, 
was  within  the  statute.  I  Hale  548,  562, 
5o3. 

d  2  Hale  353.  2  East  P.  C.  c.  16.  s.  68.  p. 
631. 

e  2  Hawk.  P.  C.  c.  33.  s.  87.  1  Hale  563. 
2  East.  P.  C.  c.  16.  s.  68.  p.  631.  But  if  this 
offence  were  considered  as  complete  without 
any  felonious  taking,  and  only  by  a  breaking 
and  entering,  and  putting  in  fear ;  accessories 
before  would  not  be  deprived  of  their  clergy, 
1  Hale  563.  2  Hale  353,  354,  361,  362. 
It  should  be  observed  of  this  statute  4  and  5 
Ph.  and  M.  that  though  it  is  general  as  to  all 
robberies  i"  nny  dwclling-liouse.  yet  it  is  re- 
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The  Stat  5  and  6  Edw.  YI  c  9.,  after  reciting  a  former  5  &6  Edw. 
act  of  23  H.  VIII.  c  1.  concerning  robbing  persons  in  their  4 '^01,^  '* 
dwelling-houses,  and  some  doubts  which  had  arisen  upon  its  a'oyiMnons 
construction,  (/)  enacts  and  ordains  <<  that  if  any  person  or  io  ^eir 
•persons  be  found  guilty  for  robbing  of  any  person  or  per-  [*  967] 
sons,  in  any  part  or  parcel  of  their  dwelling-houses,  or  ^weiung- 
dwelling-places ;  the  owner  or  dweller  in  the  same  house,  thlTowner, 
or  his  wife,  his  children,  or  servants  being  then  within  the  &c.  being' 
same  house  or  place,  where  the  same  robbery  and  felony  ^^Jnctof 
shall  be  committed ;  or  in  any  other  place  within  the  pre-  fbe^houw, 
cinct  of  the  same  house  or  dwelling-place ;  such  offenders  ^^^^f 
shall  in  no  wise  be  admitted  to  their  clergy,  whether  the  ^akuS!^'^ 
owner  or  dweller  in  the  same  house,  his  wife  or  children 
then  and  there  being,  shall  be  waking  or  sleeping."  {g) 

The  fifOi  section  further  enacts,  "  that  no  person  or  per-  ^  ^'  ^^' 
sons  who  shall  be  found  guilty  of  robbing  any  person  or  plrliufa 
persons  in  any  booth  or  tent  in  any  fair  or  market,  the  any  booth 
owner,  his  wife,  his  children,  or  servants,  or  servant,  then  an^^faVr  or 
being  within  the  same  booth  or  tent,  shall  (not)  from  hence-  mark^t|^e 
forth  be  admitted  to  the  benefit  of  clergy,  but  utterly  be  own«r,  &c. 
excluded,  4c.*'   without  respect  to  the  consideration   whe-  iJf"ifthi'J**" 
thei*  the  owner  or  dweller  in   such   booths  and  tents,  his  sleeping  or 
wife,  children,  or  servants  being  in  the  same,  at  the  time  ^^i°s- 
of  such  robberies  and  felonies  committed,  were  sleeping  or 
waking. 

Upon  this  statute  the  construction  has  been,  that  though 
the  statute  does  not  mention  a  breaking,  yet  an  actual 
breaking,  such  as  would  make  a  burglary,  if  committed  in 
the  night,  is  necessary;  and  the  reason  given  is,  that  tlie 
statute  speaking  of  robbing  imports  more  than  a  bare  taking 
of  goods,  6cc. ;  and  implies  some  actual  violence.  (A)  An 
intent  to  rob  is  not  sufficient :  there  must  be  an  actual  felo- 
nious *taking  away  of  some  property,  (i)  And  it  is  said,  that  [*  968] 
the  value  01  the  property  stolen  must  be  above  twelve- 
pence  ;  on  the  ground  that  the  statute  did  not  alter  the  na- 
ture of  the  offence,  but  only  took  away  clergy  whei^e  clergj' 
was  allowed  before,  namely,  whei^c  the  offence  was  capital, 
as  in  grand  larceny,  {k)  It  is  not  enough  that  a  stranger, 
or  sojourner,  be  in  the  liouse  at  the  time  of  the  robbery : 
either   the  owner,  or  his   wife,  children,   servants,   or  ser- 


straiurd  by  ilio  construction  which  hss  bvcn 
put  upon  it,  to  such  robberies  in  dwcirm.;- 
housesi  as  are  excluded  from  clergy  by  soimc 
former  statute.  1  Hale  522.  II  Co.  37.  2 
East.  P.  C.  c.  16.  s.  Gl.  1  p.  620. 

/  This  statute  of  23  Hen.  VHI.  c.  1.  was 
made  perpetual  by  32  Hen.  VUI.  c.  3.  It  is 
stated  as  doubtful  whether  it  was  not  repeal- 
ed  as  to  point  of  clergy,  by  1  Edw.  VI.  c.  12. 
which  supplies  its  place  in  a  great  measure  : 
and,  if  so.  not  revived  bv  5  and  6  Edn-.  VI.  «;. 
lo. 


S  o  and  G  Edw.  W.  c.  9.  s.  4. 

li  1  Il.ile  022,523.  2  Hale  352,  353.  I 
Hawk.  P.  C.  c.  34.  s.  2  Hawk.  P.  C.  c.  33.  s. 
92.  2  East.  P.  C.  c.  16.  s.  72.  p.  '636.  But 
f^ucpre  it  any  other  violence  amounting  to  a 
robbery  would  not  bring  a  case  within  this 
statute  as  well  as  »a  breaking  of  the  house. 
See  Krl.  GvS,  69. 

i  I  Hale  522,  526.  2  H»lc  355,  1  Hawk. 
P.  C.  c.  34.  s.  6. 

/:  1  Halo  531.  2  East.  P.  C.  c.  16.  5.  70.  p. 
fi*?!.      Ari'1  seo  iwsf,  971 
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Principals 

aid«rtaiid 


ri08. 


¥Mit  (aoccHrdiiig  to  the  words  <ff  the  btfttate)  mvst  be  within 
the  precinct  of  the  honse  at  the  time :  {I)  but  it  it  not  ne- 
ceasary  that  thejr  should  be  in  the  same  room  where  the 
robbery  is  committed^  (m)  It  has  been  ruled  that  robbing 
a  shop^  such  as  was  formerly  kept  in  Westminster  Malif 
and  Uhe  those  which  are  now  kept  in  Bxeter  Change,  is 
not  robbing  a  booth  or  tent^  within  the  meaning  of  this 
statute,  (n) 

Principals  in  this  ofence  of  robbing  in  a  dwelling-house^ 
and  also  aiders  and  abettors^  though  they  do  not  actually 
Miter  the  houses  are  ousted  of  clergy ;  and  so  also  are  al^ 
cessories  before^  by  the  proTisions  of  4  and  5  Ph.  and  tJL 
c*  4*  and  5  W.  and  M.  c  9.  (o)  But  it  does  not  appear  that 
accessories  before  to  a  riMbetj  in  a  booth  or  tent  are  ousted 
of  clergy  by  any  statute^  unless  the  robbery  be  from  the 
person  $  in  which  case  the  statute  3  W.  and  AL  c  9.  will  ap* 
ply^  the  other  statute  4  and  5  Ph.  and  M.  c.  4.  extending 
only  to  dwelling-houses^ 

It  id  suggested  by  Lord  Hale,  that  an  indictment  against 
[*  969}  *an  aid^  and  abettor  should  charge  such  person  not  gene« 
rally,  as  **  present,  aiding,  and  abetting ;"  but  as  *^  malicious- 
ly commanding,  hiring,  or  counselling  to  commit  the  fact," 
so  as  to  comj^y  with  tiie  words  of  the  statute  4  and  5  Ph. 
and  M.  c  4 :  but  that  learned  Judge  gives  his  own  opinion 
that  the  words  ^'  maliciously  present,  aiding,  and  abetting,'' 
are  sufficient;  as  being  tantamount  to  the  former,  and 
more,  {p)  And  he  also  states  his  opinion,  thkt  all  may  be 
indict^  quod  fregerunt  et  inttavenint,  as  in  cases  of  bur- 
glary or  robbei^.  (q) 

This  statute  dT  the  5  and  6  Edw.  Y I.  c.  9*  is  spoken  of  as 
having  been  at  one  time  in  great  and  <!|aily  use ;  (r)  but  it 
appears  now,  together  with  &e  former  act  of  1  Edw.  VI.  e^ 
-  152.  s.  10.  to  have  been  rendered  of  less  importance  (<)  by  a 
subseqaent  statute  3  W.  and  M.  c  9.  which  takes  away 
clergy  from  persons  robbing  any  dwelling-house  in  the  day- 
time, any  person  being  therein.  The  robbing  in  the  sta* 
tole  ot  W.  and  M.  implies  a  breaking ;  and  as  the  Statute 
does  not  require  fhsit  the  party  in  the  house  should  be  put  in 
fear,  which  is  necessary  under  the  1  Edw.  YI.  c  12.  s.  10,  and 


/  1  Hale  522.  2  Hale  355.  1  Hawk.  P. 
C.  c.  34.  s.  8.  2  Hawk.  P.  C.  c.  33.  s.  93. 
An  indictment  was  laid  upon  this  statute,  for 
breaking  the  king's  mansion  at  Wbitehall, 
and  steanng  Sir  H.  Hungate's  goods  there, 
divers  of  the  lung's  servants  then  being  in  the 
house.  1  Hale  522.  Rex  v.  Williams  and 
others  14  Car    1. 

m  1  Hale  522. 

n  1  Hawk.  P.  C.  c.  34.  Robbery  in  a 
Booihj  tee,  8.  2.  1  Hale  524. 

0  2  East.  P.  C.  c.  16.  s.  72.  p.  637. 

jf  1  Hale  522. 


q  Id.  Ibid.    And  see  ante,  37.  potU  975. 

r  I  Hale  520. 

s  The  later  bool-^donot  supply  many  cases 
upon  either  of  these  statutes.  In  1784,  an 
indictment  in  a  case  at  the  Old  Bailey  con- 
tained A  count  upon  the  statute  1  Kdw.  VI. 
c.  12. :  but  an  objection  was  takeM  that  the 
breaking  of  the  bouse  was  not  sufficiently 
proved ;  and  the  prisoncir  was  convicted  upon 
a  second  count  in  the  indictment,  upon  the 
statute  12  Anne,  c.  7.  for  stealing  goods  in 
the  dwelling-house  to  the  value  of  forty  ibil- 
lings.    HamiltOD^  case,  1  Leach  348. 
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as  it  applies  to  cases  where  any  person  is  in  tiie  house,  and 
not  like  the  5  and  6  Edw.  YL  c  9.  to  cases  only  where  the 
^  owner  or  dweUer,  his  wife,  chUdren,  or  servants,''  maj  be 
there,  it  aj^ears  to  be  more  comprehensive  than  eiflier  of  the 
former  statutes. 

The  words  of  the  3  W.  and  M.  c  9.  as  applicable  to  this  s  w.and 
*SQbject,  are  ^that  all  and  every  person  or  persons  that  r«^Q7V\i 
shall  rob  any  dwelling-house  in  the  day-time,  any  person  j  i^^i^. 
being  therein;  or  shaU  comfort,  aid,  abet,  assist,  counsel,  anyhmH?' 
hire,  or  command  any  person  or  persons  to  commit  the  said  >»  the  day 
offence,  or  to  break  any  dwelling-house,  shop,  or  warehouse  !|^^^'*^. 
thereunto  belonging,  or  therewith  used  in  the  day-time,  and  ingtbereio. 
feloniously  take  away  any  money,  goods,  or  chattel  of  the 
value  of  five  shillings  or  upwards  therein  being,  although  no . 
person  shall  be  within  such  dwelling-house,  shop,  or  ware- 
house'' being  convicted,  or  attainted,  standing  mute,  not  an- 
swering directly  or  challenging  above  twenty,  shall  not  have 
the  benefit  of  clergy,  [t) 

In  a  case  in  which  the  construction  of  this  statute  came  Construe- 
under  the  consideration  erf  the  twelve  Judges,  Mr.  Justice  gta^jfe!^** 
Giould  in  delivering  their  opinion,  said,  ^  The  word  rob^  in 
a  l^al  OMistruction,  always  includes  tiie  idea  of  foru  and 
violtnce:  and  although  the  statute  does  not  expressly  sig- 
nify that  breaking  and  entering  the  house  is  necessary  to 
constitute  the  crime,  yet  it  has  always  been  held  upon  this 
statute,  as  well  as  upon  other  acts  of  parliament  pen- 
ned in  the  same  manner,  tliat  those  ingredients  are  ex  m 
termini  included  in  and  implied  by  the  word  ^rob."  It  is 
therefore  essential  to  consider  what  degree  of  breaking  and 
entering  is  necessary ;  and  it  is  settled  in  a  variety  of  de- 
terminations upon  the  statutes  relating  to  this  subject,  that 
the  breaking  must  be  of  a  dwelling-house,  in  the  same 
way  as  would  be  necessary  to  constitute  the  crime  of  bur- 
glaQT  upon  the  rules  of  the  common  law;  the  only  differ- 
ence between  the  two  offences  being,  that  burglary  must 
be  committed  in  a  dwelling-house  in  the  night  time,  and 
this  oflence  must  be  committed  in  a  dwelling-house  by 
day."  (ii) 

It  should,  however,  bo  observed,  that  in  some  respects 
*this  oflence  differs  from  that  of  burglary ;  inasmuch  as  here,  r*  9711 
by  the  necessary  implication  of  the  word  ^  rob,"  there  must 
be  an  actual  taking  of  property ;  while  in  burglary,,  as  we 
have  seen,  a  felonious  intent,  tliough  not  executed,  is  suffi- 
cient :  (w)  and  with  respect  to  the  value  of  the  property 
taken,  it  seems  that,  according  to  the  usual  interpi*etation  of 
the  statute,  it  must  be  above  a  shilling  in  order  to  oust  the 

i  3  W.  and  M.  c.  9.  8. 1.  633.,  and  s.  72.  p.  636. 

n  Trapshaw^B  cate,  1  Leach  428.    ^n/e,         m  Ant^^  912.  ct  stqn. 
937.    And  lee  2  East.  P.  C.  c.  16.  8.  69.  p. 
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oflinider  of  clergy ;  unless,  indeed,  it  be  taken  in  tiie  presence 
of  some  person  in  the  house,  so  as  to  amount  in  law  to  a 
robbery  properly  so  called,  (x) 
Priucipais  It  should  also  be  observed,  upon  the  construction  of  this 
an  *^or  ®***^*®>  ^•^  ^  **  ^^  ousted  of  clergy  the  accessories  before 
warabouM^  to  a  breaking  of  any  ^  shop  or  warehouse"  belonging  to,  or 
and  steal-  used  with  a  owelling-house,  and  stealing  therein  to  the  value 
TiSiM  of*  of  five  shillings ;  it  seems  that  it  must  necessarily,  and  by  im- 
ivariiU-  plication,  be  tEiken  to  have  ousted  the  principals  also  under 
^^         the  like  circumstances,  (if) 

38  EUx.  c.  A  robbery  committed  in  the  day-time,  in  a  bouse  left  witfi^ 
Robberies  ^'^^  ^^^  person  to  protect  it,  was  less  penal,  after  the  passing 
in^he  day-  of  the  Statutes  of  £dw.  YL,  than  when  committed  in  the  day- 
time in       time  in  a  house  while  some  person  was  within ;  and  the  sta- 

mill^nb^-  ^'^  ^^  ^^*  ^  ^^*  >w**^  *hat  *his  circumstance  had  em- 
i«g  tberein.  boldened  wicked  persons  <<  to  watch  their  opportunity  and 
time  to  commit  many  heinous  robberies,  in  breaking  and  en- 
tering divers  honest  persons'  houses,  and  especiaSly  of  the 
poorer  sort  of  people,  who,  by  reason  of  their  poverty,  were 
not  able  to  keep  any  servant,  or  otherwise  to  leave  any  body 
to  look  to  their  house,  when  they  went  abroad  to  hear  divine 
service,  or  from  home  to  follow  their  labour  to  get  tbeir 
living,  to  the  hindrance  and  loss  of  good  subjects,  and  the 
utter  impoverishing  of  many  poor  widows,  sole  women,  and 
other  people.'* 
[*  972]       *The  statute  then  enacts,  **  tiiat  if  any  person  or  persons 

39  Eiiz.  c.  shall  be  found  guilty  and  convicted  by  verdict,  confession,  or 
Taking' in  otherwise,  according  to  the  laws  of  this  realm,  for  the  feloni- 
the  day.  ous  taking  away,  in  the  day-time,  of  any  money,  goods  or 
time  pro-  chattel,  being  of  the  value  of  five  shillings  or  upwards,  in  any 
vaiSe  of  58*.  dwelling-house  or  houses,  or  any  part  thereof,  or  any  outhouse 
in  a  bouse,  or  outhouses,  belonging  and  used  to  and  with  any  dwelling- 
^^'bei**'"  ^^^^  or  houses,  although  no  person  shall  be  in  the  said  house 
therein,"^  or  outhouses  at  the  time  of  such  felony  committed ;''  such 
felony        person  and  persons  shall  not  be  admitted  to  the  benefit  of 

3  w  aud        ^^^  ^  ^*  ^^^  ^*  ^'  9.  s.  1.  enacts,  that  **  every  person  or 
M.  c*  9. «.   persons  that  shall  comfort,  aid,  abet,  assist,  counsel,  hire,  or 
1.   As  to    command  any  person  or  persons  to  break  any  dwelling-house, 
abettor*"^   shop,  or  Warehouse  thereunto  belonging,  or  therewith  used,  iu 
and  acces-  the  day  time,  and  feloniously  take  away  any  money,  goods, 
scries.        or  chattels,  of  the  value  of  five  shillings  or  upwards  therein 
being,  although  no  person  shall  be  within  such  dwelling- 
bouse,  shop,  or  warehouse,''  being  convicted,  shall  not  have 
the  benefit  of  clergy. 
A  breaking     Though  the  words  of  the  enacting  part  of  the  statute  of 

X  3  East.  P.  C.  c.  16.  s.  70.  p.  634.    .Ante     P.  C.  c.  16.  s.  68.  p.  631,  s.  73.  p.  637.  s.  76. 
368.  p.  639,  640.    6  Ev.  Col.  Stat.  Pt.  V.  CI.  Vll" 

y  2  Hale  345,  6,  7.    Fost.  330.    a  East.     No.  17.  p.  471,  note  (7)  Post.  074. 
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ittibetb  seem  pliiinly  tu  include  reloiiious  takings  to  the 
^uu  of  &ve  ittilllings,  titough  not  committetl  witJi  lorre,  yet 
■  the  m'lMljief  roniitlained  of  in  the  preamblet  aiid  intended 
I  be  pirvrnted.  is  stat4?d  tu  be.  heinouH  robberies  committed 
pin  brraJdng  and  entering"  boust^s,  and  as  uthcr  statutes  ex- 
'  idiiig  the  benefit  of  rlergy  from  robberies  in  houses  have 
!u  roii^tnicd  to  extend  to  such  larceiiiea  only  as  are  ac- 
Bjianied  wiUi  a  tircakJng  of  tlic  house,  it  has  been  holden 
kt  this  statute  also  extends  only  to  such  a  felonious  taking 
f  is  aocompanied  with  a  bn-uking  of  the  house,  (x)    And 
"H  re»i»cct  to  the  nature  of  the  breaking,  it  seems  to  be  the 
ttnr  opinion,  that  it  must  be  such  as  would  make  bui^lary 
tjl  Here  done  in  the  night;  and  that  *no  act  of  violence  abort 
(this  will  be  ^uilicient.  («)     It  was  indeed  said  by  a  very 
att  judge,  (6)'tliat  though  the  breaking  the  door  of  a  cup- 
isrfl  let  iutn  the  wall  (tf  a  liuusc  into  which  the  thief  had  cu- 
red by  an  open  outer  door  or  window,  would  not  constitute 
'glary,  yet  limt  it  would  he  a  Mufllcient  breaking  witliin  this 
tyte;  and  he  cites  a  case  in  support  of  this  distinction, 
^rb  goes  to  tlic  extent  of  making  the  breaking  open  a  chest 
t  the  Bonse  a  suQicient  breaking,  (c)     But  this  doctrine  has 
Jen  observed  uixin  by  Mr.  J.  Foster,  who  thinks  that  no  act 
(vinlenre  short  of  a  common  law  burglary  will  be  sufficient 
pR  tJic  statute  of  Elizabeth,  or  Uie  statute  1  Edw.  6.  c.  13.; 
1  an  to  the  case  ritwl,  lie  aays,  that  it  does  not  warrant  the 
itinction  ;  that  if  the  chest  mentioned  in  it  was  a  moveable 
;,  it  rannot  be  law ;  and  that  from  other  Ktatements  of  the 
!,(di  it  did  not.  nor  possibly  could,  turn  upon  the  cirrum- 
ncc  of  breaking  a  chest,  or  fixed  cupboard,  or  any  tiling 
ff  it,  as  then'  wan  no  occasion  to  resort  to  any  such  con- 
nictive  hreitkiiig,  both  the  outer  and  inner  doors  having 
n  broken  open,  (e) 

t  snems  that  ijueKtion.s  w  hich  may  arise  upon  this  statute 
I  to  what  nliall  he.  deemeil  a  dicelliag'hmise,  must  be  eovern- 
I  by  the  same  rules  as  apply  to  similar  questions  in  the  case 
iburglary.  (/)  Thus,  according  to  those  rules,  it  appears 
l^ave.  been  b'oldt-n  that  a  chamber  in  one  of  the  inns  of  court 
k  dwelling-huuHe  within  the  statute,  (jf)  The  express  words 
I  Ibc  statute  extend  also  to  any  out-htnue  belonging  to  and 
I  witb  Uie  dnelling-house :  and  according  to  the  rule  that 
tatutot&king  away  clergy  from  *tlie  accessory  before,  does 
EtHoeiaary  conite4|ueiice  take  it  away  also  from  the  princi- 
%  tbe  statutj?  3  W.  and  M.  c  9.  s.  1.  by  taking  away  cler- 
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■VTIiivl.  P- C.  r.  3.1.  >.  06.     5  llalpSIG.  t  I  H>iln  5tT.  tiling  SinMn*!  case,  ld.ll 

It  tUI*  ate.     i  l\*\»  3£e,  Sf-f.     I  Hnwk.  but)  sou.  334,  £26. 
^C.34.1.3.     Fr>.i,  IDS.     iV.»n.V.C.T.  d  JlInloSSB.     Kal.  SI, 

1^  TC  p.  tS».     V»jm'\  rnx,  Piiph.  Hi,  t  Fo.t.  lOB.  and  tfe  3  Halt  3S8.  DOIt  (.HM 

■    '         [iirKi'iTilo'l  iipiiii  a  rllffrieni  ^nle,  905. 

It  It  hiT>  ivtn  (IcrM  lo  be         f  Anle,  9H,  tl  leqv. 
Kcl-m.  f  EviDi  iiul  Frncbii  (cim  of,)Cia.1 
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gjr  from  the  acoeMory  before^  where  the  breakiag,  &c  is  com- 
mitled  in  a  sAop  or  vardboiue  hehmging  to  and  used  with  the 
dwelling-hooaey  also  takes  it  away  from  the  principals  in  such 
otieince,  though  the  shop  or  warehouse  may  not  come  under 
the  description  of  an  outhouse,  (h) 
Pfoptrtj         There  must  be  an  actual  stealing  or  taking  away  of  money, 
IXb'!^      P^^  ^^  chattels,  to  the  value  of  jivf  MhUHngs.    It  is  not 
the  TEiuc     however  necessary,  that  the  property  should  be  carried  out  of 
of  j^et        the  house :  the  least  removal  of  it  is  sufficient,  as  in  the  case 
ritiimgi,     ^  ^^^  larcenies,  (i)    Thus,  where  the  thief  took  goods  to 
the  vahie  of  five  shillings  out  of  a  chest,  and  laid  them  on  the 
floor,  but  was  apprehended  before  he  could  carry  them  out  of 
the  house,  the  case  was  holden  to  be  within  the  statute,  as 
there  was  a  sufficient  asportation  to  constitute  a  tarcenr  at 
common  law :  and  the  statute  does  not  alter  the  nature  of  the 
oflence,  but  only  takes  away  clergy  from  the  particular  spe- 
cies of  larceny  described*  (k) 
Ao  person       It  is  necessary  by  the  express  words  of  the  statute,  that 
ibrho^HU"  ^  P^won  should  be  in  the  house  at  the  time  when  the  of- 
at  um  Ume  fence  is  committed.    Accordingly  where  the  prisoner,  having 
of  the         entered  by  an  open  outer  door,  broke  open  the  door  of  a 
^^"^^'       room  above  stairs  and  stole  goods,  while  a  person  was  in  a 
room  below,  the  case  was  holden  not  to  be  within  the  sta- 
tute, (l)    And  it  follows  that  a  larceny  committed  in  a  lodg- 
ing, which  is  not  a  mansion  or  dwelling-house  of  itself,  will 
not  be  within  tlie  statute,  if  any  person  were,  at  tlie  time, 
[*  OTS]   *in  tlie  house  of  which  such  lodging  is  a  part  (m)    But  if 
the  person  in  the  house  conspire  with  the  tliief,  the  statute 
will  nevertheless  apply.    Thus,  where  it  appeared  that  the 
prisoners  were  let  into  the  house  by  a  sen^ant,  and  that  they 
afterwards  broke  open  some  inner  doors,  and  stole  a  great 
deal  of  property ;  an  objection  that  the  scn'ant  was  in  the 
house  at  the  time  was  overruled,  upon  tlic  ground  that  a 
house  with  so  treacherous  a  servant  in  it,  was  as  defence- 
less as  if  no  person  whatever  had  been  therein,  (n) 
or  aiders         By  the  construction  which  was  put  upon  this  statute  of 
and  abet-    Elizabeth,  and  which  appears  to  have  proceeded  upon  the 
^^Eiiz  c/  particular  wording  of  it,  aiders  and  abettors^  not  actually  en- 
15.  extend-  teriug  the  housc,  were  lioldon  not  to  be  witiiin  its  provisions, 
aod^Mfcls.  so  as  to  be  ousted  of  clerg}*.  (o)    Accordingly,  where  two 
'  persons  put  a  ladder  against  a  chamber  winclow,  and  one  of 
them  opened  the  window,  got  into  the  chamber,  and  stole  a 

h  2  Hale  346,  347.      Fost.  330,  et  tnpi,  C.  r.  *^-l.  s.  ?. 

«  East.  P.  C.c.  16. 8.  6R.  p.  6J1.  8.  73.  p.  637.  wi  1  Hawk.  T.  C.  r.  34.  «.  fi. 

!•.  76.  p.  640.     .>7/i/e,  971.  n  Smiih'b  rase,  O.  B.  16911,   1  llHirk.  P.  C. 

i  1  Hale  5i6.     1   Hawk.  P.  C.  c.  34.  s.  4.  c.  34.  «.  7.     2  I^cnth  563,  ii"lr  (a).     But  yw. 

2  Kast.  P.  C.  c.  16.  f.  75.  p.  639.  and  see  the  preamble  nt*  the  statute,  a/i/e, 

k  Siroson's  catse,  Kel.  31.  2  Hale  3o7,  353.  971. 

1  Hawk.  P.  C.  c.  34.  9.  4.  Fost.  109.    2  East.  o  1  Hale  527,  ^if^,  536.     Fost.  3.*6,  418.    2 

P.  C.  c.  16.  8.  75.  p.  639.  Hale  3";«,  ^..O.    2  Kat.  P.  C.  c,  16.  v.  75.  p. 

r  HaHing*8  case,  O.  B.  1699,  1  Haw]..  V.  G;>n. 
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large  sum  of  monqr,  while  the  other  stood  on  the  ladder,  so 
that  he  could  see  into  the  chamber,  and  afterwards  had  a 
share  of  the  booty ;  it  was  holden^  that  as  the  person  so  as- 
sisting in  the  robbery  did  not  actually  enter  the  chamber,  he 
was  entitled  to  Us  clergy,  (p)  But  this  construction  has 
been  considered  as  hardly  to  be  reconciled  with  tlie  admitted 
rul^  namelyy  that  when  divers  persons  are  present  and  abet 
one  another  in  the  commission  of  any  felony,  the  act  of  one 
shall  be  looked  upon  as  the  act  of  all.  (9)  And  in  cases  of 
ordinary  occurrence,  the  question  will  not  at  this  time  arise, 
as  the  statute  d  W.  and  M.  c  9.  s.  l.  expressly  provides  that 
the  aiders  and  abettors  therein  mentioned  shall  not  have  the 
ben^t  of  clergy.  \t) 

*But  some  poihts  have  been  raised  upon  the  construction  [*  9761 
of  the  statute  d  W.  and  M.    It  has  been  questioned,  whether  Points  upon 
a  person  present  and  aiding  at  the  robbery,  but  not  enterinG:  ^^^  ^°"* 
the  house,  may  be  indicted  as  a  principal,  so  as  to  be  ousted  thb  3  w. 
of  clergy;  or  whether  it  is  not  necessary  that  he  should  be  »n^i  m*  c. 
indicted  as  an  aider  and  abettor  under  this  statute,  (s)    In  a  ^-^ei^^anfT 
casCy  however,  where  three  prisoners  were  indicted  as  prin-  abeuore. 
cipals,  and  it  appeared  by  the  evidence  that  one  of  them  only 
entered  the  house  while  the  otiiers  waited  at  some  distance  in 
order  to  receive  the  goods,  an  objection  that  the  one  wlio  en- 
tered could  alone  be  found  guilty,  seems  to  have  been  overrul- 
ed, (t)  But  as  the  jury  found  the  value  of  the  property  taken  in 
that  case  to  be  under  five  shillings,  the  point  was  not  further 
mentioned.  Another  point  which  has  been  made  is,  that  an  aider 
and  abettor  not  actually  entering,  is  not  by  this  statute  ex- 
pressly ousted  of  his  clergy,  if  the  place  broken  and  entered 
be  an  onthonsCf  not  part  of  the  dwelling-house,  and  not  a  shop 
or  warehouse.     For  tliough  the  statute  of  Elizabeth  express- 
ly  extends  to  outhouses  belonging  to  and  used  with  the  dwel- 
ling-house, that  statute,  according  to  the  construction  which 
has  been  put  upon  it,  does  not  apply  to  aiders  and  abettors 
who  do  not  enter  ;(tt)  and  the  statute  of  3  W.  and  M.  which 
applies  to  such  aiders  and  abettoi*8,  says  nothing  of  an  out- 
housCf  but  takes  clergy  away  fi*om  aiders  and  abettors  of  a 
breaking,  &c.  in  any  "  dwelling-house,  shop^  or  'warehouse. 
thereunto  belonging/'  and  does  not  thei-efore  apply  to  aidei*s 
and  abettors  of  a  breaking,  &c.  in  an  outhouse,  which  is  no 
part  of  the  dwelling-house,  and  not  a  shop  or  wai^ehouse.  (Tf) 
It  should  however  be  observed,  tliat,  in  some  *'hooks,  the  [*  977  j 

p  Evans  and  Fynche  (case  of,)  Cio.  Car.  eluded  fiom  clcrsv  by  sonip /orwrr  *tatiii'*. 

473.  Antej  35,  36.     The  tame  case  is  in  I  s  'Z  Enst.  P.  C.V.  IG.  s.  7j.  p.  6.^9. 

Jones  394.  but  tbit  point  is  not  there  noticed.  /  Moiuiccr  and  others  (ca<-e  ol,)  2  Leaci- 

9  2  Hawk.  P.  C.  c.  33.  s.  93.  ante^  30,  it  £67. 

»€qu.  u  ^^nlCj975. 

r  Arae^  972.     The  statute  4  and  5  Ph.  and  ir  2  Hawk.  P.  C.  c.  33.  ?.  100.     2  East.  P. 

31.  c.  4.  does  not  apply  to  the  aiders,  fcc.  in  C  c.  16.  f.   76.   p.  639,  640.     As  to  the  nut- 

the  statute  of  Eliz.  as  it  is  restrained  by  the  houses  which   will   be  considered  as  pait  c 

construction  which  has  heen  put   upon  it,  to  parcel  of  the  dwolling-housp,  sec   ff/?/e.  91', 

ijch  robberies  iu  dwellinj-houses  as    arc  ex-  tl  Xf/w. 
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statutes  of  Elizi^  and  W.  and  BL  notwitiistanding  the  differ- 
ence of  tne  terms  used  in  them*  have  been  treated  of  as  co-ex- 
tensive and  co-operatin(^  {x)  And  if  the  value  of  the  goods 
stolen  amounts  to  forty  shillings,  aiders  and  assisters  will  bo 
excluded  from  clergy  hy  the  statute  12  Ann.  c.  7. 
or  Brcesso-  It  is  agreed  that  acce$$orie$  before  were  not  ousted  of  their 
rics  before,  clergy  by  the  Statute  of  Elizabeth,  (y)  But  the  sUtuteofS 
W.  and  M.  expressly  extends  to  them ;  {%)  subject,  however, 
to  the  observations  which  have  been  made  in  the  preceding 
paragrapli,  witli  respect  to  aiders  and  abettors  of  a  breaking, 
liLC.  m  an  outhmise.  For  as  that  statute  is  the  only  law  by 
which  accessories  before  are  excluded  from  their  clergy,  and 
as  it  applies  only,  as  we  have  seen,  in  its  terms,  to  a  break- 
ing, &c  in  a  <<  dwelling-house,  shop,  or  warehouMef  thereunto 
belonging,*'  it  has  been  considered,  that  accessories  before  to 
a  breaking  in  an  outhouse,  not  being  any  part  of  a  dwelling- 
house,  and  not  being  a  shop  or  warehouse,  are  still  entitled 
to  the  benefit  of  clergy,  (a) 
Indictment.  The  iodictmcnt  upon  the  statute  of  Elizabeth  ought  pre- 
cisely t(i  pursue  the  language  of  the  statute.  It  must  states 
tbciTfore,  that  the  offence  was  committed  in  the  day  time,  and 
that  no  pci*son  was  within  tlie  house,  (b)  But  there  is  no 
occasion  to  make  a  formal  statement  of  a  robbery,  as  in  an 
indictment  for  i-obbei^  from  the  person ;  for  tlie  averment  that 
the  party  broke  and  entered  the  house  sufficiently  imports  a 
robbery,  (c) 
Kvicicnre  Thc  evidence  must  support  the  material  averments  in  the 
andvcrdic*.  indictmcnt  But  if  it  should  apjicar  tliat  the  oPence  was 
\*  978]  ^committed  in  tlie  night,  so  tliat  it  niiglit  liavc  been  prosecut- 
ed as  burglar^' ;  or  that  any  [person  was  in  the  house  at  the 
time ;  or  that  there  was  no  breaking  of  tlie  house ;  tliough  the 
case  will  not  come  within  this  statute,  the  offender  may  be 
convicted  of  the  simple  larceny,  (i/) 

Besides  the  cases  of  house-breaking  which  have  been  men- 
tioned in  the  present  chapter*  tlie  breaking  and  entering 
houses,  shops,  ice.  for  the  puq)ose  of  destroying  or  injuring 
articles  of  manufacture,  are  in  several  instances  made  highly 
penal  by  the  provisions  of  certain  statutes,  which  will  be 
mentioned  more  particularly  in  a  subsequent  chapter  of  this 
Book. 

X  4  Black.  Com.  340.  and  2  MS.  Sum.  272.  1  Hawk.  P.  C.  c.  34.  s.  5. 

at  cited  in  2  F.Rst.  V.  C.  c.  16.  s.  75.  p.  639.  c  2  Rule  356,  357. 

y  1  Hale  526,  627,  523.    2  Hale  357.     2  d  1  Hale  525,  526.   2  Hale  356.    1  Hawk. 

Huwk.  P.  C.  c.  33.  s.  93.  P.  C.  c.  34.  t.  6.  2  East.  P.  C.  c.  16.  i.  T7.  p. 

t  JIntey  972.  640.     And  it  &hould  seem  that  the  ofiender 

a  2  Hawk.  P.  C.  c,  33.  s.  101.    3  East.  P.  may  be  convicted  of  a  capital  oftence,  under 

C  c.  16.  8.  76.  p.  640.  the  statute  of  Anne,  if  the  stealing  wer«  to 

b  Pc»uii«'r's  cJi«e,  II  Co,  36.     1  Hale  525.  the  amount  of  forty  ^hillin^^. 
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•CHAPTER  THE  FOURTH. 

Of  BoUen/  and  Larceny  in  a  Dwelling' H&iisef  where  there 

is  no  Breaking  of  the  Mouse. 

RoMSRT  and  larc^iy  in  a  dwelling-Iiouw  have  been 
considered  by  the  legislature  as  aggravated  offences ;  jbhough 
eflbcted  without  any  breaking  of  tlie  house.  These  offences 
have  therefore  been  made  subject  to  capital  punishment; 
first  where,  at  the  time  the  property  is  stolen  fi'om  the 
houses  the  owner  or  any  other  person  is  therein  and  put  in 
fear;  andf  secondly,  where  the  property  stolen  in  the  house, 
or  any  of  its  outhouses,  is  of  the  value  of  forty  shillings ;  and 
this  whetlier  any  person  be  within  or  not.  Befoi*e  these  sta- 
tutes are  treated  of  it  may  be  sliortly  observed,  that  pro- 
perty may,  it  should  seem,  be  considered  as  stolen  from  a 
dwelling-house,  as  well  where  a  delivery  of  the  thing  out 
of  the  house  is  obtained  by  any  artifice  from  a  person  there- 
in at  the  time,  as  where  the  thief  himself  enters  the  house, 
and  takes  it  there,  (a) 

The  statute  3  W.  and  M.  c.  9.  s.  1.  relates  to  the  first  of  3  w.  and 
these  offences.    It  enacts  ^  that  every  person  that  shall  fe-  ^^'^leaifns 
loniously  take  away  any  goods  or  chattels,  being  in  any  property 
dwelling-house,  the  owner  or  any  other  person  being  there-  J!'"*"..^ 
in,  and  put  in   fear,  or  shall   comfort,   aid,  abet,  assist,  hruM^^vny 
^counsel,  hire,  or  command,  any  person  or  persons  to  com-  r*  qqo  i 
mit  the  said  offence,^'  being  convicted,  &C.,  shall  not  have  person  be- 
the  benefit  of  clergy.  jngth^ic- 

It  is  clear  that  no  breaking  of  the  house  is  necessary  to  |',I'f"ar!^"* 
constitute  the  offence  under  this  provision  of  tlic  statute ; 
and  that  the  meaning  of  the  woi-d,  dwcUing-liousc,  must  be  [jo"  of"f,^c 
construed  by  reference  to  the  same  lilies  as  prevail  in  the  case  statute. 
of  burglary.  (6)     But  questions  of  greater  doubt  have  been 
raised  upon  its  construction,  with  respect  to  the  necessary 
value  of  the  property  taken,  and  also  with   respect  to  the 
degree  of  fear  which  must  be  excited  by   the  tliiei*. 

Upon  the  fii'st  of  those  questions,  it  may  be  sufficient  to  a«  to  thr 
observe  that  though  there  seems  to  be  good  ground  for  con-  thp'nro^)Ci- 
'tending  that  stealing  prepeKy  of  ever  so  small  value,  in  a  ty  take n. 
«lwclling-house,  and  putting  some  person  in  the  house  in  fear 
Ijy  so  doing,  constitutes  this  offence,  in  its  full  aggravation, 
cdthough  the  property  be  not  taken  in  the  presence  of  tlic 
party  put  in  fear 5  yet  it  seems  that  by  the  usual  interpret a- 

1  2  East.  P.  C.  c.  16.  t.  B5,  p.  62J.     And  string:  and  the  Jud^rs  rtntsidored  that   thif 

*M  Fcarce*t  case,  id»  s.  39.  p.  603,  where  the  artifice  in  obtaining  tho  delivery  of  the  letters 

priaonrr,  intending  to   steal  the  mail  bagi:,  in  the  bu^s  out  of  the  house  wns  the  same  af 

^«Qt  to  the  post-oiDce ;  and,   pretending  to  if  the  prisoner  bad  actually  taken  them  out 

^  the  guard  of  the  mail,  procured  the  bags  himself. 

'■^  bo  let  down  to  him  out  of  the  window  by  a  />  2  F.aFt.  P.  C.  r.  16.  s.  G9.  p.  63.'!.  • 
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As  to  the 

<legree  of 
fear  which 
must  be 
excited. 


lion  and  construction  upon  this  subject,  the  value  of  the 
property  taken  must  exceed  twelvepence,  (the  value  neces- 
sary to  constitute  grand  larceny)  unless  it  were  taken  in  the 
actual  presence  of  some  person  in  the  house,  so  as  to  amount 
to  a  robbery  properly  so  called,  (c) 

With  re&fkft  to  tiie  degree  of  fear  which  must  be  excited 
by  the  thieCn  does  not  appear  to  have  been  expressly  de- 
cided  whether  or  not  it  be  necessary  to  prove  the  actual 
sensation  of  fear  felt  by  some  person  in  the  house,  or  whe- 
ther fear  will  be  implied  if  some  person  in  the  house  were 
conscious  of  tiie  fact  at  the  time  of  the  robbery.    But  per* 
haps  it  may  be  stated  as  the  better  opinion,  and  it  is  said  to 
be  the  practice,  that  proof  should  be  given  of  an  actual  fbar 
excited  by  the  fact  when  committed  out  of  the  presentee  of 
\*  981]  *the  piarty,  so  as  not  to  amount  to  a  robbery  at  common 
law.  (d)    Where  the  fact  was  committed  in  tiie  presence  cf 
tiie  party,  possibly  it  would  depend  upon  the  particular  cir- 
cumstances of  the  transaction,  whether  fear  would  or  would 
not  be  implied:    and   clearly  if  it  should  appear  that  tihe 
party   in  whose  presence  the   property  was  taken  was  not 
conscious  of  the  fact  at  the  time,  the  case  would  not  come 
within  the  statute,  (e) 
Tbe  indict-      It  has  been  decidea  that  an  indictment  upon  this  statute 
aiiTVihat  "^"®^  expressly  allege  that  some  person  in  the  house  was  put 
somrper-    in  f^ar  by  the  prisoner.    The  form  was  (after  stating  a 
son  in  the    stealing  of  goods  in  the  duelling-bouse  of  one  J.  G.,)  *<  he 

^t1^  fea'r.  *«  ^^^  '•  ^-^  ^^  ^"^  M.  E.,  and  one  M.  G.,  the  wife  of 
'  the  said  J.  G.,  then  being  in  the  said  dwelling-house,  and 
being  put  in  fear  therein ;''  and,  on  the  first  consideration  of 
the  case,  most  of  the  Judges,  to  whom  it  was  referred,  in- 
clined to  think  that  the  indictment  was  good,  in  pursuing 
the  wonls  of  the  statute ;  but  they  ultimately  agreed  that  tiie 
prisoners  were  entitled  to  their  clergy  for  the  defect  in  the 
indictment,  in  not  stating  that  the  persons  in  the  house  were 
put  in  fear  by  the  prisoners*  (/ ) 

But  in  this  case  the  judges  held,  that  the  prisoners  were 
properly  convicted  of  the  larceny ;  and  they  accordingly  -re- 
ceived sentence  of  transportation,  {g) 
r*  9821      *The  12  Ann.  c.  7.  s.  1.  relates  to  the  offence  of  ^stealing 
12  Amu  7,  pi'opcrty  in  a  dwelling-bouse,  or  any  of  its  outhouses,  of  the 
7.  s.  1.       value  of  forty  shillings.    It  enacts  that  ^  every  person  who 


e  2  E:ist.  P.  C.  c.  16.  s.70.  p.  633,  634. 

d  2  East.  P.  C.  c.  16.  9.  71.  p.  635.  and 
Etherington  and  Brook  (case  of),  id.  ibid, 

e  Id.  ilnd, 

f  Etherington  and  Brook  (case  of),  2  Leach 
671.  %  East.  p.  C.  c.  16.  s.  71.  p.  635,  in 
which  last  authority  it  is  said,  that  the  Judges 
rame  to  their  conclusion,  upon  being  refer- 
red to  some  precedents  of  indictments  for 
burglary,  in  which,  to  oust  the  offenders  of 


their  clergy  in  case  of  their  standing  mute  or 
challenging  more  than  twenty,  they  were 
charged  with  putting  persons  in  fear  who 
were  in  the  houses,  (within  1  Edw.  VI.  g. 
12.)  and  also  to  some  other  hooks  and  pre- 
cedents. See  precedents  of  indictments  drmwa 
in,  conformity  to  this  decision  in  S  Staik* 
Crim.  Plead.  444.  3  ChiuCrim.  L.  99k 
g  2  Leach  673. 
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shall  feloniously  steal  any  money^  goods,  or  cIiattelHy  wares,  Stealing 
or  merchandises,  of  the  value  of  forty   shillingSf  or  more,  ^"^^JJ?  ^"^ 
being  in  any  dwelling-house,  or  outhouse  thereunto  belong-  house  or"^~ 
ing,  although  such  house  or  outhouse  be  not  actually  broken  outhouse  of 
by  such  oflTender,  and  although  the  owner  of  such  goods,  or  oObri^y^ 
any  other  person  or  persons,  be  or  be  not  in  such  house  or  thiUings, 
outhouse ;  or  shall  assist  or  aid  any  person  or  persons  to 
commit  any  such  offence,'*  being  convicted,  &c^  shall  be  de- 
barred from  the  benefit  of  clergy.    The  second  section  pro- 
vides that  the  act  shall  not  extend  *^  to  apprentices  under  the 
a^  of  fifteen  years  who  shall  rob  their  masters  as  afore- 
said*"   And  the  act  does  not  extend  to  principals  outlawed, 
nor  to  accessories  before  the  fact 

With  respect  to  the  '^  dwelling-house,''  as  mentioned  in  Construe 
this  statute,  it  appears  that  it  must  be  one  in  which  burglary  ^ta'iu^tc!^'^ 
may  be  committed.  (&)  But  it  has  been  holden  that  the 
statute  does  not  extendi  to  a  stealing  in  a  man's  own  house; 
on  tiie  ground  that  it  was  not  intended  to  protect  property 
which  might  happen  to  be  in  a  house  from  the  owner  of  the 
hous^  but  from  the  depredations  of  others.  {%)  And,  upon 
the  same  principle,  where  it  appeared  that  tiie  prisoner  was 
a  married  woman  and  had  stolen  the  property  in  the  dwell- 
ing-house of  her  husband,  it  was  holden  that  she  could  not 
be  convicted  of  the  capital  part  of  the  charge,  as  tlie  house 
of  the  husband  must  be  construed  to  bo  her  house  also :  and 
she  was  therefore  found  guilty  only  of  the  simple  lar- 
ceny, (fc)  With  respect  to  servantSf  the  preamble  *of  the  [  *  9831 
statute  which  recites  ''that  divers  wicked  and  ill-disposed 
servants^  and  other  persons  ^rc  encourac;ed  to  commit 
robberies  in  houses,*'  shews  clearly  that  it  extends  to  tliem. 

It  appears  to  have  been  holden,  that  the  stealing  must  he  Tiie  sieal- 
of  property  deposited  in  the  Jwuse^  and  not  of  property  which  >''?;"'"«'H»« 
was  about  the  pci'son  of  the  party  from  whom  it  was  taken.  [{ciM)sirjii^^ 
In  a  case  wlicix;  the  indictment  was  ibr  stealing  a  bank-note  in  tiic 
of  tlic  value  of  251.,  in  the  dwelling-house  of  one  V.  M.  i^"';^^r.""> 

c^  III!    or  ifs 

Adams*  it  appeared  that  the  prisoner  was  a  lodger  in  Mi-s.  pr;/:t  ction, 
Adams*s   house,  and  that,  on  the  day  on  which  the  offence  &noiofpio. 
was  committed,  she,  wanting  to  get  the  note  changed,  sent  ^j|I^;,bout 
her  servant  with  it  to  his  apartments,  to  iTciuest  him  to  give  the  per? on 
her  change  for  it;  when  the  prisoner,  after  examining  his  oi'iiii^ party 
purse,  and  saying  that  he  had  not  gold  enough  about  him  iJ^'^vas'  *°'" 
for  the  purpose,  but  that  he  would  go  to  his  bankers  and  get  taken. 
it  changed,  left  the  house  with  the  note  in  liis   hand,  and 
nc\-er  retunied.     Upon  these  facts  a  question  arose,  whether 

h  3  Erist.  P.  C.  c.  16.  8.  81.  p.  644.  Da-  s.  01.  p.  64  1. 
vws\  alias  Silk'«   cas**,  ante^   923,  4;    and  A*  Gould's  caFO,  O.  B.  171)0.     1  Lc.i.  .i  J17. 

other  cases  cit'^d  in  the  Chapter  ou  J3urglari/j  2  East,  P.  C.  c.  16.  s.  fi!.  p.  644,  in  \vl»i'-h  l.if '. 

on/f,   913,  ei  tcqv,  book  it  is  said,  thai  the  piisoner  was  liio  mi?- 

i  Thompson  and  Mardanici  (case  of),  O.  trnis  of  a  brorl'cl,  ami  stoh  Tac  inonry  from  u 

B.1784.  1  Leach  :?3i'.     2  Kast.  )\  C.  c  16.  ^a-lor  a^I-"  '  '■?-'.  :v  ■'"■  '••■'nptrs  !'n"=T 
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the  ease  was  within  the  statute,  which  was  considered  as  bay- 
ing been  made  to  protect  such  property  as  might  be  deparitedr 
in  the  houscj  and  not  property  which  was  on  the  person  of 
the  party :  and  the  point  having  been  saved  for  the  opinion 
of  the  Jndgesy  they  were  of  opinion  that  the  case  was  not 
within  the  statute.  (Q    And»  upon  the  same  principle,  where 
a  person,  in  possession  of  a  large  sum  of  money,  was  deluded 
by  a  ring-droppcrt  who  pretended  to  have  found  a  purse, 
to  go  into  a  public-house  to  share  its  contents,  and  there 
induced  to   lay  his   money  on   the  table,  when  the  ring- 
droller  immediately  took  up  the  money,  uid  carried  it  ofl^ 
it  was  decided,  upon  reference  to  the  Judges,  that  the  case 
was  not  within  the  statute.     A  majority  of  them  were  of 
[*  984]  Opinion  that,  in  order  to  bring  a  case  within  this  statute, 
flie  property  stolen  must  be  under  the  protection  of  the 
house,  and  deposited  therein  for  safe  cusuAy,  as  the  furni- 
ture, plate,    or  money  kept  in  the  house,  and  not  things 
immeSliately  under  the  eye,  or  personal  care  of  some  one  who 
happens  to  be  in  the  house,  (m) 
Th«  »i*ai-       It  appears  to  have  been  ruled,  at  one  time,  that  the  steal- 
^^uu^'  ing  of  hank-notes  was  not  witiiin  this  statute ;  on  the  ground 
within  the    that  the  leg^islature  could  not,  in  the  twelfth  year  of  the  reign 
itfttato.       of  Queen  Anne,  have  in  contemplation  a  species  of  property 
which  it  was  not  a  felony  to  steal  until  made  so  by  a  sub- 
sequent statute  2  Gfreo.  II.  c  25.  (n)    But  a  contrary  doc- 
trine is  now  fully  established,  and  the  stealing  of  haidC'-noies 
has  been  taken  in  many  subsequent  cases  to  be  ^\itllin  the 
statute  of  Anne,  which  was  intended  to  protect  every  species 
of  property,  (o) 
The  iteni-       Thc  Stealing  must  be  to  the  amount  of  forty  shillings  aJt 
lo^the**^  ***  one  time  ;  for  it  is  the  rule  that  a  number  of  distinct  grand 
amount  of   larccnics  cannot  be  added  together,  so  as  to  constitute  a 
forty  ihii-    capital  offruce.    Thus,  where  the  evidence  was  that  the  pri- 
tlnw.*^  °"*  soner  was  thc  servant  of  the  prosecutor,  and  had,  at  diflTerent 
times,  purloined  his  master's  property  to  a  very  considerable 
amount,  but  it  did  not  appear  that  he  had  even  taken  to 
[*  985]  *the  amount  of  forty  shillings  at  any  one  particular  time ;  the 
court  held  that  the  case  was  not  within  thc  statute.     They 
said,  that  the  property  must  be  stolen  to  the  amount  of  forty 
shillings  at  one  and  the  same  time  ;  and  that  thc  several 
values  of  different  poHions  of  property,  stolen  at  differeni'- 


l  CampbcHV  case,  O.  B.  Jan.  1792.  2 
Leach  564.  2  East.  P.  C.  c.  16.  s.  82.  p.  644, 
645. 

m  Owen's  casf,  O.  B.  1T92.  1  Hawk.  P.  C. 
«.  38.  Gf  Larceny  from  the  Dwelling-Houxe, 
8.  6.  2  Leach  572.  2  East.  P.  C.  r.  16.  s.  82. 
p.  645.  And  the  same  point  was  again  decid- 
ed in  Castledine'^s  case,  O.  B.  Octob.  1792, 
whkh  was  also  referred  to  the  Judges ;  and 
again  inWatfon*s  case,  O.B.  1794.  Sec  2  Leach 
fi74,  rote  {a) :  2  Lr?rh  640  :  2  Ea«t.  P.  C.  r. 


16.  s.  82.  p.  645,  646,  and  s.  107.  p.  680, 681 « 
n  Dunmow^s  case,   Essex  Ass.   1793,  caf' 
Hotham,  B.     1  Hawk.  P.  C.  c.  36.  Of  Lar^ 
eenjffrom  the  Dvelling-Hotue,  s.  7. 

o  Dean's  casp,  1796.  2  Leach  693.  1  Eas^ 
P.  C.  c.  16.  s.  83.  p.  646.  Campbelfs  case* 
1792,  anle^  note  (/).  Watson's  case,  1794, 
ante^  note  (mj,  Milne's  case,  2  East.  P.  C.c« 
IG.  8.  37.  p.  602.  Haroownd's  case,  2  Leads 
1033.  1090. 
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times,  cannot  lie  added  togettier  for  the  purposes  of  making 
the  offence  capital,  they  being  in  fact  different  and  inde- 
pendent acts  of  stealing,  (p)  But  where  property  was  stolen 
at  one  time  to  the  amount  of  forty  shillings,  and  a  part  of 
it  only,  not  amounting  to  forty  shillings,  was  found  upon  the 
prLsoDer»  and  product  at  the  trial,  the  coui*t  left  it  to  the 
jury  to  say  whether  the  prisoner  had  not  stolen  the  i*est  of 
the  things  which  the  prosecutor  lost,  as  well  as  those  which 
had  been  produced,  (q) 

We  have  seen  tiiat  the   dwelling-house   in   which   the  Tiicindio:- 
stealing  takes  place,  must  be  one  in  which  burglary  may  be  ^l^l  ^hc 
committed;  (r)  and  it  is  also  necessary,  as  in  cases  of  bur-  namcofnic 
glar}>  that  the  name  of  the  owner  of  the  house  should  be  ^*^^  ^^ 
correctly  stated  in  the  indictment ;  as  a  material  variance  in  corrcctjy 
this  respect  will  be  fatal  to  the  capital  pai-t  of  the  charge. 
Thus,  where  tiie   indictment  stated  the  dwelling-house  to 
belong  to  one  John  SnoxaUf  and  upon  the  evidence  it  appear- 
ed that  it  was  not  his  house ;  it  was  holden  that  the  prison- 
er could  not  be  convicted  upon  this  statute :  (s)  and  it  was 
holden  to  be  a  variance  fatal  to  the  capital  part  of  the  indict- 
ment, where  the  house  was  stated  to  belong  to  Sarah  Lunns, 
and  it  appeared  on  the  evidence  that  the  proper  name  was 
Sarah  London,  {t) 

It  should  be  observed,  that  if  a  piisoner  be  indicted  for  a  prisouer 
*robbenr  in  the  house,  or  burglary  and  stealing  of  goods,  and  [*  986] 
the  evidence  prove  a  larceny  committed  in  the  dwelling-  indicted 
house  to  the  amount  of  forty  shillings,  he  may  be  acquitted  of  ^y^  ^[^  ^' 
the  robbery  and  burglary,  and  found  guilty  on  this  statute,  al-  may  Im 
though  there  be  no  special  count  upon  the  statute  in  the  in-  ^®*"**'  k"*'!' 
dictment  («)  ,tatitc.  &c. 


*GHAPTER  THE  FIFTH.  [^*  987] 

Of  Robbery  from  the  Person.  (1) 

RoBBBRT  from  the  person  appears  to  be  well  defined  as  if^th^'J,"!.' 
*•  a  felonious  taking  of  money  or  goods  of  any  value  ti'om  the  fence. 

ji  Petrie*8case,  1  Leach  294.  s  White's  rase,  1  Leach  252,  artte,  949. 

y  Hamilton^  case,  1  Leach  343.     The  ju-  /  WooiUvuid's  case,  1  Loach  253,  noic  (ft), 

ry   found  the  pri>oncr  guilty  of  stealing  goods  aini  see  oihor  cuse^,  untCy  U49. 

»*»    t*ie  dwelling-house  to  the  value  ol   forty  u  1  Hawk.  l*.  C.  c.  3G.  Of  Larceny  from 

»*iiliiii»8.  iht  DiccUini^-lluiisc,  s-,  3.  and  sec  aide,  9oU, 

*"  .i/i/c,  9J;2.  907. 

^1)  MASSAcnubCTis. — Robbery  was  always  punished  as  a  capital  offence  in 
^Mss  >:iale,  until  the  pa^ssmg  of  the  Statute  of  ItiOL  Chap.  143,  by  which 
uie  punishment  was  rcdured  to  hard  labour  for  lif»».     This  «lat\Ue  remained 


987  Of  UMiTfi  from  the  Fenovu         [book  it. 

person  of  anotber,  or  in  his  presence^  if^ainst  his  wiUy  fcf 

violence,  or  putting  him  in  fear/'  (a) 
Tbis  of-  This  offence  is  an  aggravated  species  of  larceny,  (b)  and 

fence  h  ex-  jj^j^  ^^  capital  punishment,  being  excluded  from  clergy  by 

a  2  East.  P.   C.  c.  16.  6.  124.   p.  707.     In»t.  68. 
Hickroan^s  case,  1  Leach  280.  4  Black.  Cora.        b  Peat's  caie,  1  Leach  228.  Lapiers  caia, 
243.     1  Hawk.  P.  C.  r.  34.    1  Hale  632.    3     1  Uacb  921. 


in  force  until  the  19th  February,  1819,  when  Robbery,  if  committed  under 
certain  circmnstances  of  aggpravation,  was  again  punished  with  death.  The 
last  mentioned  statute  is  in  these  words, 

Sect  1.  «^  That  if  any  person  shall  commit  an  assault  upon  another,  and 
shall  rob,  steal  and  take  from  his  person,  any  tnoney,  ^oods,  or  chatteb,  or 
any  property  which  may  be  the  subject  of  larcenv,  such  rolwer  being,  at  the 
time  of  committing  such  assault,  armed  with  a  dangerous  weapon,  with  in- 
tent to  kill  or  maim  the  person  so  assaulted  and  robbed ;  or  if  eny  such  rob- 
ber, being  armed  as  aforesaid,  shall  actually  strike  or  wound  the  person  a^ 
assaulted  and  robbed,  every  person  so  offending,  and  every  person  preseati 
aiding  and  abetting  in  the  commission  of  such  felony,  or  who  shall  be  acces- 
sory thereto  before  the  fact,  by  counselling,  hiring,  or  procuring  the  same  to 
be  done  and  committed,  and  who  shall  be  duly  convicted  thereof^  shall  suf* 
fer  the  punishment  of  death  :^^  The  third  section  of  this  statute  enacts,  ^^  that 
if  any  person  being  armed  with  a  dangerous  weapon,  and  with  intent  to  com- 
mit murder  or  robbery,  shall  assault  another,''  shall  be  punished  by  solitary 
imprisonment  not  exceeding  one  year,  and  by  confinement  afterwards  to 
hard  labour  not  exceeding  twenty  years.  And  the  same  punishment  is  ex- 
tended to  persons  present  aiding  and  abetting,  Stc.  and  to  accessories  before 
the  fact. 

A  larceny  committed  either  with  actual  force  and  violence,  or  with  a  coo> 
structive  force,  by  an  assault  and  putting  in  fear,  is  a  robbery ;  and  in  an  in- 
dictment for  such  offence  an  allegation  of  force  and  violence  is  sufficient, 
without  alleging  that  the  party  robbed  was  put  in  fear.  Commonwealth  v. 
Humphries,  7  Mass.  Rep.  242.  In  this  case,  the  allegation,  o/'pulttfig  tn  ftar 
was  omitted,  this  omission  occasioned  some  doubt  in  the  minck  of  the  court, 
and  the  justices  present  thought  the  prisoner  entitled  to  have  the  question, 
as  to  the  validity  of  the  indictment,  examined.  The  court  advised  upon  the 
question.  The  prisoner  was  convicted,  and  when  he  was  brought  up  for 
sentence,  Sewall  J.  delivered  the  opinion  of  the  court.  The  statute  thus 
describes  the  offence ;  ^^  any  person  who  shall  by  force  and  violence,  or 
other  assault  and  putting  in  fear,  feloniously  rob,  steal,  &c."  This  clause  of 
the  statute  admits  perhaps  of  some  uncertainty  in  the  construction.  ^^  Putting 
in  fear,  may  be  so  connected  with  the  preceding  words,  as  to  become  an  es- 
sential circumstance  in  describing  the  offence  of  robbery,  as  well  when  the 
assault  is '  accompanied  with  actual  force  and  violence,  as  when  it  is  by  a 
constructive  force,  as  by  menaces ;  and  if  potting  in  fear  was  essential  to  an 
indictment  at  common  law,  the  words  of  the  statute  are  not  sufficiently 
explicit  to  establish  a  construction,  changing  the  detinition  of  the  crime,  or 
the  form  of  the  indictment,  in  this  respect."  The  learned  judg^  then  re- 
ferred to  1  Hawk.  P.  C.  c.  34. 3  Inst.  68.  1  H.  H.  P.  C.  531.  Dyer's  Reports. 
S24.  &  4  Bl.  Com.  243  where  after  giving  the  definition  of  robbery.  Black- 
stone  says,  ^^  that  previous  violence,  or  putting  in  fear^  is  the  criterion  that 
distinguishes  robbery   from   other  larceny;  and  that  it  is  not  necessary, 


.  T.j  0/"  fiotfterif  from  Uit  Fermi. 

.1  uf  sCTcral  statuUw.     The  SS  .U«i».  VIII.  c  di   . 

Eb.  3.  MimiH,  thai  nu  person  found  guilty  "  fwr  robbif^  wf  '"""^ 

r  penvon  iw  pffninns  In  or  near  ahout  Utc  highwflyo,  nor  fcrai  >u. 

'  person  or  pertwns  rnniid  guilty  of  any  abiitinL^nt,  pro-  '"<•••    ts 
_  rnnrnt.  helping,  maintaining,  or  counselling  of  or  to  amy  J''"'-  -'"' 
k)i  frjiin}*,"  should  lie  nitmittfd  tn   clergy,  (c)     llie  n»t  vi. 
Wntp  iipfHi  lUiH  siibjiTt.    I  Eihv.  VI.  c.   12.  s.   10.  fURctji,  ^^ 
'  t  HO  permn  who  Mball  tic  attainted  or  convicted  •*  of  rob- 

{  aity  person  in  Uic  highway,  or  near  to  the  iiighway*" 

.  p.  C.  t.  16.  t.  ST.  p.  liii.  ihni  il  Is  Ivlw.   VI.   c.  tO.     Thu  poini,  lowtTCi,  •p- 

»  b«  doubuil,  wlicibcT  it  bn  nal  re-  pnrt  lo  be  of  lillla  conMKinviicf  al  ihia ''— - 

Wtotlit  paml  urcleig;,  liy  l  Eilw.  HiibailWuU  3  W.  «nil  H.  F.  9,  i.  1 

.   IS.  Bbicb  «uf>plie>  its  place  in  giDBI  leiuii  to  alt  ca»i  ol'  lubberr. 


il  to  lay  In  the  Indictment,  that  the  robbsry  wm  committed  in 

kaginfeiT:  tt  u  sufficient  ifit  be  laliUo  hu  done  with  violenco."    "  Thu 

kibe  opiniuDof  Mr.  Justice  Foster  iu  delivering;  the  opinion  oftlie  judges  in 

«HS  orMcDofinid's&al."  Posterns  Rep.  ISO.  The  same  wh£  the  opinion 

B  twelve  judgesia  Donally^a  case  5  Leach'&  C.  L.  299.     And  Lord  Ch.  .1. 

',  in  his  argument  of  the  same  case,  as  reported  in  Eand  Crotvn  Lanr,c. 

Im.   121,  130.  161,  soys  that  in  the  old  precedents  of  indictments  for  rob- 

R,  (he  putting  in  fear  is  not  alleged.     The  result  of  this  inquiry  is,  that 

Fare  not  restrained  by  the  common  Ian  definition  of  robbery,  or  by  anj 

kW  form  of  the  indictment,  <-is  to  the  circumstance  in  question.     And 

buut  departing  from  any  established  principle,  Ihe  construction  may  be, 

I  itw   words  cited  (from   the  statute)  certainly  admit,  that  a  larceny 
aitttd  with  actual  force  and  violence,  or  by  a  cooslmctive  force  by  an  as- 

II  aod  potting  in  fear,  is  to  be  adjudged  a  robbery :  and  Ibal  in  this  respect, 
'  '  lie  has  preserved  the  defioition  of  the  crime,  ns  it  wn^  described  and 

il  by  Uic  commoD  law." 

rtu  case  in  Middlesei,  which  was  the  first  that  occurred  after  the 
f  of  the  late  statute  of  19th  Feb.  1819,  produced  an  importnnt  eiposi- 
1  conslrutlion  of  Ibul  statute.  The  Commonwculth  v.  Michael  Mar. 
baa.  Rep.  b30  is  the  case  slluiled  to ;  in  which  it  tvas  dechled  hy  (he 
U  opinion  of  the  whole  court,  that  to  make  lobbery  a  capital  ollence 
I  tbe   first  section  of  the  statute,  it  is  sufficient  if  the  party  be  armed 

ik  a  dangerous  weapon,  with  intent  to  kill  or  maim  the  person  assautletL 

tn  ease  "och  kllliog  or  maimtn|;  be  necessary  to  his  purpose  of  robbing  ana 
tbal  b«  kave  the  power  of  executing  such  intent.     The  prisoner  was  in^ 
dicfed  DpoR  the  first  clause  of  the  first  section  of  (lie  statute,  for  the  robbery 
of  John   bray,  "being  then  and  there  at  the  lime  of  com  milling  the  ai- 
aftult  afonrMid,  in  manner  and  form  aforesaid,  armed  with  a  certain  dangerous 
Weapon  called  a  pistol,  with  Intent  him  the  $niil  .lohn  Bmy,  then  and  there 
^^^klU  and  maim."     The  defence  set  up  was,  that  to  constitute  the  crime 
^^^BObbef^r  a  capltul  offence  within  the  statute,  it  must  be  proved  that  there 
^^^Kao  ahsulute  intent  to  kill  or  maim  tlie  parly  robbed,  at  all  events,  wbe- 
^^^Rtlie  robbery  conld   be  accomplished  without  IJIhiig  or  maiming,  or  not, 
^^Hfftbatln  the  present  case,  the  fact  of  the  prisoner's  having  left  the  parly  rob- 
bed, wrltbogt  billing  or  maiming  him,  or  making  an  actual  attempt  to  do  it,  prov- 
ed that  there  was  no  such  intent,  as  was  by  the  statute,  constituted  an  eroenlial 
"  ml  is  the  capital  offence.    This  construction  of  the  etatute  was  not 
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shall  be  admitted  to  the  benefit  of  clergy.    These  statutes 
applied  only  to  the  oflence  when  committed  in  or  near  the 
iighwaif  ;  and  many  cases  occurred,  in  which  the  question, 
[*  988]  as  to  what  should  be  considered  as  a  robbery  in  or  *near  the 
king's  highway,  was  considered  as  one  of  much  nicety  and 
difficulty :  but  a  later  statute  renders  such  inquiries  unneces- 
sary, as  it  is  so  generally  worded  as  to  include  all  sorts  of 
robbery,  either  in  a  highway,  house,  or  elsewhere.    This 
statute  is  the  3  W.  and  M.  c.  9.  s.  1.,  which  enacts,  that 
^  all  and  every  person  or  persons  that  shall  rob  any  other 
person,  or  shall  comfort,  aid,  abet,  assist,  counsel,  liirc,  or 
command,  any  person  or  persons  to  commit  the  said  offence,^ 
being  convicted,  &c.  shall  not  have  the  benefit  of  clergy. 
Acctuo-         With  respect  to  accessories  before  the  fact,  the  4  and  5  Ph. 
<»ciii^le!r    ^^  ML  c.  4.  s.  1.  enacts,  tliat  *•  every  jierson  who  shall  ma- 
ifoai  der-    liciously  hire,  command,  or  counsel,  any  person  or  persons  to 
gy,  but  not  coBimit  or  do  any  robbery  in  or  near  the  highway,*'  being 

adopted  by  the  court,  but  they  instructed  the  jury,  that  if  they  were  satiified 
from  the  eTidencc,  that  the  prisoner  armed  himself  with  a  loaded  pistol, 
with  intent  to  kill  or  maim  the  party  whom  he  should  rob,  if  such  killing 
or  maimii^  were  necessary  for  his  purpose  of  robbing;  and  that,  wheg 
he  assaoited  and  robbed  Major  Bray,  he  had  the  power  of  executing  such 
intent,  and  meant  to  do  it,  if  he  could  not  otherwise  rob  him,  the  offence  was 
ci^ital  according  to  the  statute  ;  and  they  accordingly  found  the  prisoner 
guilty.  See  the  opinion  of  the  court  at  large,  delivered  by  Parker  C.  J.  in 
which  the  above  construction  of  the  statute  is  unanswerably  maintained. 

PfiirivsvLVAJiiA. — To  constitute  robbery,  there  must  be  a  felonious  taking 
of  property  from  the  person  of  another  by  force  either  actual  or  constructive ; 
but  if  force  be  used,  it  is  not  essential  that  the  prosecutor  should  be  either 
aware,  or  afraid  of  the  taking.  Hence,  when  the  prisoner  took  the  prose- 
cutor by  the  cravat,  with  an  intention  to  steal  his  watch,  and  abo  pressed 
his  breast  against  the  prosecutor^s  and  held  him  against  a  wall,  during  which 
time  he  took  the  prosecutor^s  watch  from  his  fob,  without  his  knowledge,  and 
without  his  suspecting  any  intention  of  felony,  this  was  held  to  be  robbery. 
So  decided  upon  special  verdict,  in  the  case  of  the  Commonwealth  v.  Sneili^g 
4  Binn.  379.  in  which  case  it  was  observed  among  other  things  by  Tilghmaa 
C.  J.  ^^  if  a  man  is  knocked  down  and  rendered  senseless,  and  in  that  situa- 
tion his  money  is  taken  without  his  knowlege,  it  shall  not  avail  the  thief  to 
say,  that  it  was  not  taken  against  the  consent  of  the  man,  whom  he  had  ren- 
dered incapable  of  exercising  the  faculty  of  volition.**  ^*  Fear  is  not  an 
essential  ingredient  of  robbery ;  force  is  sufficient.^'  See  ante,  Common- 
wealth V.  Humphries,  7  Mass.  Rep.  242. 

To  constitute  the  crime  of  robbery,  it  is  not  necessary  that  the  taking 
should  be  from  the  person  of  the  owner;  it  is  sufficient  if  it  be  done  in  the 
presence  of  the  owner;  as  if  by  intimidation  he  is  compelled  to  open  his  desk, 
or  to  throw  down  his  purse,  and  then  the  money  is  taken  in  his  presence. 
Wharton'sJDig.  151.  United  States  v.  Jones,  C.  C.  April  1813,  cited  by  Whar- 
ton from  MS.  Reports. 

United  States. — For  the  Statute  of  the  United  States  against  Robbery  of 
the  carrier  of  the  mail  of  the  United  States,  see  Ing.  Dig.  tiCT.  681 
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imtlawedy  found  guilty,  &c.   shall  not  have  the  benefit  of  accessories 
clergy*  (d)    The  later  statute,  3  W.  and  M.  c.  9.,  extends,  ''^^^' 
by  the  express  words  of  it,  to  accessories  before  the  fact^ 
But  accessories  after  the  fact,  in  robbery,  are  not  excluded 
from  cler|or.  (e) 

Becumng  to  the  foregoing  definition  of  this  offence,  we 
may  inquire,  first,  as  to  the  felonious  taking ;  secondly,  as  to 
the  taking  against  tlie  will  of  the  party  ^  and,  thirdly,  as  to 
the  violence,  or  putting  in  fear. 

I.  As  to  the  felonious  taking.  or  the  fe- 

The  taking  may  be  of  money  or  goods  ^<  of  any  value.''   The  innjous 
value,  therefore,  of  the  property  taken  is  quite  immaterial :  ^'^^°^* 
a  penny  as  well  as  a  pound,  forcibly  extorted,  makes  a  rob-  Amount  of 
bery ;  the  gist  of  the  offence  being  the  force  and  terror*  (/)  l{|e  pro-*""*^ 
*But  something  must  be   taken,  and  it  must  be  of  some  r«  9891 
value ;  {g)  otherwise  the  offence  will  bo  only  that  of  an  as-  perty  \m^ 
sault  with  intent  to  rob.  [h)  materiii. 

The  property  taken  must  not  only  be  of  some  value,  but  But  it  must 
it  must  be  taken  from  the  peaceable  possession  of /the  owner.  ^  /*^  '°™1 
In  a  case  where  the  prisoner  had  obtained  a  note  of  hand  taken  from 
firom  a  gentieman  by  threatening  witli  a  knife  held  to  his  thepeacea- 
tiiroat  to  take  aw^ay  his  life;  and  it  appeared  that  she  had  s^o„^^ho 
fumished  the  paper  and  ink  with  wldch  it  was  written,  and  owner. 
that  the   paper  was  never   out  of  her  possession;  it  was 
holden  not  to  be  robbery.    The  Judges  were  of  opinion  that 
the  note  was  of  no  value ;  that  as  the  legislature  at  the  time 
of  passing  the  statute  2  Geo.  II.  c.   5.  s.  3.  whereby  the 
stealing  a  chose  in  action  was  made  felony,  could  not  pos- 
sibly have  a  case  like  this  in  contemplation^  it  was  not  with- 
in that  act  of  parliament;  that  the  note  did  not^  on  the  face 
of  it,  import  cither  a  general  or  a  special  property  in  the 
prosecutor;  and  that  it  was  so  far  fi'om  being  of  any  the 
least  value  to  him,  that  he  had  not  even  the  property  of  the 
paper  on  which  it  was  written,  as  it  appeared  that  both  the 
paper  and  ink  were  the  pn)perty  of  tlie  prisoner,  and  the 
delivery  of  it  by  her  to  the  prosecutor  could  not,  under  the 
circumstances,  be  considered  as  vestuig  it  in  him ;  but  that 
if  it  had,  as  it  was  a  property  of  whicli  he  was  never,  even 
for  an  instant,  in  the  peaceable  possession,  it  could  not  be 
considei*ed  as  property  taken  from  his  person,  so  as  to  con- 
stitute the  crime  of  robbery,  (i) 

H  See,   as  to  the  construction  of  tills  sta-  Last.  P.  L.  c,  IG.  s,   125.  p.  707. 

^i-lc  witii  respect  to  accessories  to  robberies  ;j  Phipoc's  case,  2  Leach  673.  980. 

in  du-eUiui;-hou£C5:,  that   it  is  restrained  to  k  ^Inte,  880,  el  sequ, 

tuch  robberies  of  that  kind  as  arc  excluded  t  Phipoc*s  case,  2  Leach  673.    The  forir;  oi 

from  clergy  by  some  former  statute,  an/e,  975,  the   note  was — "  Tw©  months    after  date  I 

note  (r).  promise  to  pay  to  Miss  Maria  Theresa  Phipoe, 

«  2  Hale  350.  or  order,  the  sum  of  two  thousand  pounds  stcr- 

/  3  Inst.   69.     1  llalc    532.     1  Hawk.  P.  ling,  for  value  received. — .TohnCourtov,  Ox- 

^.  r.  31.   e.   !(:.      4    Black.  Cnrn.    2-13.     \I  .»ndon-orPPt  ** 
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Tbe  taking      By  the  <<  takifig*^  neoMsarj  in  this  ofliMioe,  is  bhpKed  Huit 
muM  be      ^  robber  siii9t  be  in  pa98env9n  of  the  thing  taken.    So  that 

such  as  to       -  '^       -  .-.>»--.  ..    - 


^^tte  if  A  maat  having  a  purse  fastened  to  his  girdle,  be  assaoltel 
[*  990]  ^7  ^  ^^9  w^  the  thief,  in  order  the  more  easily  to  take 
robber  a  the  pursOy  cut  the  girdle,  and  the  parse  thereby  Wi  to  llie 
p^^niifn  ground,  this  is  no  taking;  for  the  thief  never  had  tte  pwse 
^"^'"C  &  his  possession,  (ft)  And,  upon  the  same  principle,  in  a 
case  where  it  appeared  liiat  the  jM^soner  stopped  the  from^ 
cutor  as  he  was  carrying  a  feather-bed  on  Us  shouldws,  ni 
told  liim  to  lay  it  down  or  he  would  shoot  him,  and  the 
prosecutor  accordingly  laid  the  bed  on  tiie  ground  but  the 
prisoner  was  apprehended  before  he  could  Mlo  it  up  so  as 
to  remove  it  mm  flie  spot  where  it  lay  ^  the  Judges  wave 
of  opinion  that  tiie  oflfence  at  robbery  was  not  completed^  (Q 
But  if  in  the  former  case  the  thief  had  taken  m  the  ptfue 
firam  ^ke  ground,  and  afterwards  let  it  foil  iu  ne  struma 
tins  woirid  have  been  a  taking,  Ihough  he  had  never  takert  it 
up  again ;  for  the  purse  would  have  been  once  in  his  posasi 
sion.  (m)  And  it  is  not  necessary  that  the  pn^ertj  should 
continue  in  the  possession  ^  the  ti^eC  Thus,  where  arobber 
took  a  purse  of  money  from  a  gentleman,  aiid  returned  It  to 
him  immediately,  saying,  <^  If  you  value  your  purse,  you  wiD 
^ease  to  take  it  back,  and  give  me  tiie  contents  of  it|'^ 
but  was  ai^rehended  uid  secured  before  the  gentlemaa  had 
time  to  give  him  the  contents  of  the  purse ;  the  court  held 
that  th«re  was  a  mffident  taking  to  complete  the  ofcnce, 
although  the  prisoner's  possession  continued  only  for  an  in- 
stant, (n)  And  in  a  case  where,  while  a  lady  was  steppiDg 
into  her  carriage,  the  prisoner  snatched  at  her  diamond  ear- 
ring, and  separated  it  from  her  ear  by  tearing  the  ear  en- 
tirely tlirough ;  but  there  was  no  proof  of  the  ear-ring  ever 
having  been  seen  in  his  hand,  and,  upon  the  lady's  turival 
at  home,  it  was  found  amongst  the  curls  of  her  hair ;  flie 
Judges,  upon  the  case  being  submitted  for  their  considera- 
tion, were  all  of  opinion,  that  there  was  a  sufficient  taking 
from  the  person  to  constitute  robbery.  They  thoufj^t  tiurt 
it  was  sufficient,  as  the  ear-ring  was  in  the  possession  of  the 
[*  991]  ^prisoner  separate  from  the  lady's  person,  though  but  for  a 
moment,  and  though  he  could  not  retain  it,  but  probably 
lost  it  again  the  same  instant,  (o)  It  should  however,  be  oIh 
served,  with  respect  to  cases  of  this  description,  that  tiiough 
it  may  have  been  formerly  holden  that  a  sudden  taking  or 
snatching  of  any  property  from  a  person  unawares  was  suffi- 
cient^ the  contrary  doctrine  appears  to  be  now  established ; 
and  that  no  taking  by  violence  will,  at  the  present  day,  be 
considered  as  sufficient  to  constitute  robbery, .  unless  some 

• 

k  3  Inst.  69.    1  Hale  633.  m  3  Inst.  69.    1  Hale  533. 

/  Farrell's  case,  O.  B.  1787,  I  Leach  322.         n  Peat's  case,  1  Leach  228. 
note  (6).  o  Lapier^s  case,  1  Leach  330. 
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injury  bo  done  to  the  person,  as  in  the  case  last  dtedy  or 
umees  there  be  some  previous  struggle  for  the  possession  of 
Die  property,  (p) 

Where  the  ^ence  of  robbery  is  once  actually  completed  by 
taking  the  property  of  another  into  the  possession  of  the  thie^ 
it  cannot  be  purged  by  any  subsequent  re-delivery,  {q)  Thus, 
if  A.  requires  B.  to  deliver  his  purse,  and  he  delivers  it  ac- 
cordingly,  when  A.,  finding  only  two  shillings  in  it,  gives  it 
him  again,  yet  this  is  a  talang  by  robbery,  (r) 

Not  only  a  taking  in  fact,  but  a  taking  in  law,  is  suflScient  There  may 
to  constitute  a  robbery,  (s)    It  has   therefore  been  holden,  b«ai»k'»g 
tiiat  if  tiiievcs  attack  a  man  to  rob  him,  and,  finding  little  or  '°  ^^' 
nothing  about  him,  force  him  by  menace  of  death  to  swear 
to  fetch  them  money,  which  he  does  accordingly,  and  deli- 
vers it  to  them  while  the  fear  of  tlie  menace  still  continues 
upon  Urn,  and  they  receive  it,  this  is  a  sufficient  taking  in 
law.  {t)    And  if  upon  A.  assaulting  B.,  and  bidding  him  to 
deliver  his  purse,  B.  refuse  to  do  so,  and  then  A.  pray  B. 
to  give  or  lend  him  money,  ami  B.  does  so  accoi*dingly  under 
the  influence  of  fear,  the  taking  will  be  complete,  (v)    For 
♦where  the  thief  receives  money,  &c.  by  the  delivery  of  the  [*  992] 
party,  either  while  the  party  is  under  the  terror  of  an  actual 
assault,  or  afterwards  while  the  fear  of  menaces  made  use  of 
by  the  thief  continues  upon  him,  such  thief  may,  in  the  eye 
of  the  lan^as  correctly  be  said  to  take  the  property  fi*om  the 
party,*as  n  he  had  actually  taken  it  out  of  his  pocket.  {7V) 

The  taking  must  in  all  cases  be  accompanied  with  a  felo-  But  there 
nioua  intent,  or  animus  furandi :  but  if  a  man  animo  furandi  *""?*  ^  ^* 
say — ^  Give  me  your  money," — ^^  Lend  me  your  money,"  ranrfi,  or 
— **  Make  me  a  present  of  your  money,"  or  words  of  the  felonious 
like  import,  tiiey  are  equivalent  to  the  most  positive  order  '°^"^' 
or  demand ;  and,  if  any  thing  be  obtained  in  consequence, 
such  a  taking  will  be  witliin  the  definition  of  robbery,  (or) 
There   is,   however,   a  case  of  considerable  nicety,  which 
should  be  here  noticed,  whcre^  though  the  originaJ  assault 
was  clearly  with  a  felonious  intent,  the  taking  of  the  goods 
was  bolden  to  be  no  more  than  a  trespass.    A.  assaulted  B. 
on  the  highway  with  a  felonious  intent,  and  searched  the 
pockets  of  B.  for  money;  but,  finding  none,  he  pulled  off  the 
bridle  of  B.'s  horse,  and  threw  that  and  some  bread  which 
B.  had  in  pannels  about  tlie  highway,  but  did  not  take  any 

p  Macaulev's  case,  O.  B.   1783,  1  Lcarb  w  2  East.  P.  C.  c.  16.  s.  138.  p.  717.  f.  129. 

2S7.     Baker^  case,  O.  B,   1783,  id,   291.  p.  714.    And  see  furtbsr  as  to  cases  of  this 

Horner^s  case,  O.  B.  1790, 2  East,  P.  C.  c.  16.  kind,  potty  10(^2,  el  stqu.  where  the  <*  puttine; 

121.  p.  703.  posL  997.  in  fear''  is  spoken  of. 

q  1  Hawk.  P.  C.  c.  34.  s.  2.  x  By  Willes,  J.  delivering  the  opinion  oT  tl^c 

r  1  Hale  633.  Judges  in  Dnnally^s  case,  1  Leach  196.     A>i<l 

s  3  Inst.  68.     1  Hale  532.  sen  fuithcr  upon  the  subject  of  the  felonious 

/  Id,  ibid.    S  East.  P.  C.  c.  16.  s.  129.  p.  intent,  post,  996,  tt  teqrt.  in  the  cases  n-latin;; 

714.  to  <*  violence  or  putting  in  fear  '^  ^ndposl,  in 

II  1  Hale  533.  the  Chapter  on  Larceny, 
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thing  iroiii  B. ;  and  it  was  resolved,  upon  a  conference  with 
all  the  Judges,  that  this  was  not  robbery,  because  nothing 
was  taken  from  B.  (y)    But  it  is  remarked  upon  this  case, 
that  the  better  reason  for  the  decision  seems  to  be,  that  the 
particular  goods  were  not  taken  with  a  felonious  intent,  as 
surely  there  was  a  sufficient  ti^Ling  and  separation  of  the 
goods  from  the  person.  («) 
[*  993]      *Sonie  questions  as  to  the  felonious  intent  have   arisen 
where  the  property  has  been  taken  under  the  colour  of  pur- 
chase.   Thus,  though  it  is  clear  that  if  a  person  by  force, 
or  threats,  compel  another  to  give  him  goods,  and  by  way  of 
colour  oblige  hun  to  take,  or  if  he  offer  less  than  tiie  Tidue, 
it  is  robbery:  (a)  yet  it  has  been  doubted,  whather  the 
forcing  a  higler  or  other  chapman  to  sell  his  wares,  and 
giving  him  the  full  value  of  them,  amounts  to  so  heinous  a 
crime  as  robbery.  (6)   So  that  where  a  traveller  met  a  fisher- 
man vrith  fish,  who  refused  to  sell  him  any,  and  he  by  force 
and  putting  in  fear  took  away  some  of  his  fish,  and  threw  him 
money  much  above  the  value  of  it,  judgment  was  respited,  be- 
cause of  the  doubt  whether  the  intent  were  felonious  on  ac- 
count of  the  money  given,  (c)    It  is  suggested,  however,  with 
much  reason,  that  questions  of  this  kind  should  properly  be 
referred  to  the  consideration  of  the  jury ;  and  that  the  cir- 
cumstance of  the  fiill  value  or  more  being  offered  at  the  time 
should  be  left  to  them  to  shew  that  the  intention  of  the  party 
was  not  fraudulent,  and  so  not  felonious,  (d)    For^lhoigh  it 
does  not  necessarily  follow  as  a  conclusion  of  law,  that  if  the 
value  of  the  thing  taken  be  offered  to  be  paid  at  the  time,  the 
intent  is  therefore  not  felonious ;  yet  it  is  submitted,  that  such 
a  circumstance  would  be  pregnant  evidence  in  the  negative.(e) 
But  cases  where  the  owner  is  induced  to  part  with  his  proper- 
ty at  less  than  its  value,  by  fear  of  the  violence  of  any  indi- 
vidual, or  of  the  outrages  of  a  mob,  come  under  a  different 
consideration,  and  constitute  a  sufficient  taking  with  a  felo- 
nious intent  (/) 
The  taking      The  taking  need  not  be  immediately  fi-om  the  person  of 
is  sufli-      the  owner :  it  will  be  sufficient  if  it  be  in  his  presence,  (g) 
r*  994]  ^Therefore  if  A.,  upon  being  assaulted  by  a  thief,  throws  his 
JJ^^*'**   purse  or  cloak  into  a  bush,  and  the  thief  takes  it  up  and  car- 
piMsnce  of  ^^  it  away,  or  if,  while  A.  is  flying  from  the  thief,  he  lets 
the  owner.  CeiU  his  hat,  and  the  thief  takes  it  up  and  carries  it  away, 
such  taking  being  done  in  the  presence  of  A.  will  be  suffi- 
cient, (h)    So,  if  the  thief  having  first  assaulted   A.  takes 

y  Anon.  O.  B.  1698,  2  East.  P.  C.  c.  16.  s.  East.  P.  C.  c.  16.  s.  98.  p.  661,  662. 
98.  p.  682.  d  2  East.  P.  C.  c.  16.  s.  98.  p.  662. 

M  2  East.  P.  C.  16.  8.  98.  p.  662.  c  Id,  Ibid, 

a  Rex  V.  Simons,  Cornwall  f^nt  Ass.  1773,         f  Posiy  1005,  et  tequ, 
2  East.  P.  C.  c.  16.  s.  123.  p.  712.  g  1  Hale  533.     1  Hawk.  P.  C.  c.  34.  s.  6. 

6  1  Hawk.  P.  C.  c.  34.  s.  14.    4  Black«  Rex  r.  Francis,  2  Str.  1015. 
Com.  344.  h  3  lost.  68.     1  Hale  533, 

c  The  Ffeheman's  case,  York,  26  Eliz.  2 
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ttwij  Ms  bone  ttanding  by  him;  or,  haying  put  him  in  feir, 
driTCB  bis  cattk^  in  bis  presence,  oat  of  his  pastore;  he  may 
be  property  said  to  take  such  property  from  the  person  ftf  A., 
for  M  tBkm  it  openly  and  before  his  face  while  under  his  im- 
mediate and  prasondL  care  and  protection,  (i)  Bat  it  is  clear, 
that  the  proMrty  most  be  taken  in  the  presence  of  the  owner. 
And  wfaope  It  appeared,  opon  a  special  verdict^  that  some 
thieves  gently  strock  the  prosecator's  hand,  whereby  some 
money,  whidi  be  had  taken  oat  from  his  pocket  to  give 
change^  fell  to  the  noond,  and  that,  upon  his  offering  to  take 
it  nji,  tte  flderes  threatened  to  knock  his  brains  out,  upon 
wfaidi  he  desisted  irom  taking  up  flie  money,  and  the  thieves 
^tlien  and  there  mmedtiiiely'' took  it  up;  a  great  miyority 
of  flie  Judges  hdd,  that  even  by  this  statement  it  was  not 
aaftdently  cipreooed  in  the  special  verdict  that  the  thieves 
took  up  the  money  in  the  sight  or  presence  of  tihe  owner,  and 
that  they  could  not  intend  it,  though  there  seemed  to  have 
been  evmenoe  enough  to  have  warranted  such  a  Itndbig;  (k) 
In  a  case  where  roMbers,  by  putting  in  fear,  made  a  waggNMfr 
drive  Ids  waggon  from  the  mghway  in  the  day-time^  but  did 
not  rob  the  goods  till  night,  much  doubt  appears  to  have  been 
entertained ;  some  having  holden  it  to  be  a  robbery  from  tte 
flnt  feme,  but  *o(hers  having  considered  that  the  waagoner's  [•  9951 
noflsesrion  continued  till  the  goods  weqe  actaally  taken,  un-  ^  -' 

less  flie  waggon  were  driven  away  by  the  thieves  them- 
ndv«k(l) 

It  nmy  also  be  observed,  with  respect  to  the  taldn(^that  |t  Ai*' tte  _ 
vnist  BOl^  as  it  should  seem,  precede  the  violence  or  puttfaig  ^[J^*gg 
in  fear;  or  rather,  that  a  subsequent  violence  or  patting  in  tiMSoT 
ftar  will  not  make  a  precedent  taking,  effected  clandestinely,  i^octi  or 
or  without  either  violence  or  putting  in  fear,  amount  to  rob-  ^Jj^  ^" 
bery.  Thus,  where  a  thief  clandestinely  stole  a  purse,  and, 
on  Ito  being  discovered  in  his  possession,  denounced  ven- 
geance against  the  party  if  he  should  dare  to  speak  of  it,  and 
then  rode  away,  it  was  holden  to  be  simple  larceny  only,  and 
not  robbery,  as  the  words  of  menace  were  used  after  the  tak- 
ing of  the  purse,  (m)    But  if  the  purse  had  been  obtained  by 

Yneans  of  the  menace,  the  offence  would  have  amounted  to 

mrohherj.  (n) 

II. — ^The  second  subject  of  consideration,  in  following  the  Of  the  pro* 

i  U.  ibid,  and  1  Hawk.  P.  C.  c.  34.  s.  6.  tbejury,  whether  tliere  was  a  sufficient  taking, 

4  Black.  Com.  243.  and  that  they  could  not  giro  judgment  for  a 

k  Rex  r.  Francis,  2  Str.  1015.  Rex  v.  Grey  larceny, 

ataad  others,  3  East.  P.  C.  c.  16.  f .  126.  p.  708.  I  2  East.  P.  C.  c.  16.  s.  128.  p.  707,  708. 

8.  P.    In  Rex  r.  Francis  the  Judges  clearly  m  Haiman's  case,  1  Hale  534.    1  Hawk. 

%feioiight  it  a  case  of  grand  larceny,  and  there-  P.  C.  c.  34.  s,  7. 

fbra  would  not  discharge  the  prisoners,  but  di-  n  By  Lord  Mansfield  in  Donally'a  case,  2 

verted  a  new  indictment  to  be  preferred,  con-  East,  P.  C.  c.  16.  s.  130.  p.  726. 
^^rterifiK  themselre?  confined  to  thr;  doubt  of 
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)Mrty  bciuft  deliiiitiou  of  thU  offence,  is  as  to  the  taking  **  against  the 

;*^^  of  the  party. 

^JSTof  tb0       I*  a  erase  where  the  party  upon  whom  the  robbery 

pAi'ij-  alleged  to  have  been  committed  consented  to  the  fact  ftir  a 
base  purpose,  it  was  holden  to  be  no  robbery.  One  Salmon 
and  several  others,  in  order  to  obtain  for  themselves  the  re- 
wards given  by  act  of  parliament  for  apprehending  robbers 
on  the  highway,  concerted  a  plan  by  which  a  robbery  might 
be  effect^  upon  Salmon  by  a  person  named  Blee,  who  was 
one  of  the  confederates,  and  two  strangers  j^txrured  by  Blee. 
It  was  expressly  found  that  Salmon  was  a  party  to  the  agree- 
ment ;  tiiat  he  consented  to  part  with  his  money  and  goods 

P  9961  under  cokmr  and  pretence  of  a  robbery ;  and  that  for  *such 
purpose,  and  in  pursuance  of  this  consent  and  agreement,  he 
went  to  a  highway  at  Deptford,  and  waited  there  till  the  co- 
lourable robbery  was  effected.  The  Judges  were  of  opinioB 
that,  in  consideration  of  law,  no  robbery  was  committed  upon 
Salmon ;  and  the  reason  given  was,  that  his  property  was  not 
taken  agauist  his  will,  (o) 


or  ibe  vio-      III. — ^We  may  now  proceed  to  inquire,  as  to  '<  the  violence 

**"i?  ^\      ^^J^^^i  in  fear." 

^^  n{  n        rj^^  words  of  the  definition,  as  given  at  the  beginning  of 

the  Chapter,  are  in  the  alternative,  *<  violence  or  putting  in 

fear;"  and  it  appears,  that  if  the  property  be  taken  by  riihtr 

of  these  means,  against  the  will  of  the  party,  such  taking  will 

be  sufficient  to  constitute  robbery,  {p)    The  principle,  indeed, 

of  robbery  is  violence ;   but  it  has  been  often  holden,  fliat 

actual  violence  is  not  the  only  means  by  which  a  robbery  may 

be  effected,  but  that  it  may  also  be  effected  by  fear,  which  tiw 

law  considers  as  constructive  violence.  (9) 

It  appears  to  have  been  sometimes  considered  that  fear  is 

a  necessary  ingredient  in.  all  cases  of  robbery,  even  in  diom 

effected  by  actual  violence ;  (r)  but  if  so,  it  will  be  presumed. 

And  there  are  cases  of  this  description  in  which  fear  can 

hardly  be  supposed  to  have  existed :  as  if  a  man  be  knocked 

r«  9971  *down  without  previous  warning,  and  stripped  of  his  property 
while  senseless,  he  cannot  with  propriety  be  said  to  be  put  in 
fear;  and  yet  that  would  undoubtedly  be  robbery.  (<) 

Of  the  With  respect  to  the  degree  of  actual  *♦  violence,"  where  the 


'  o  M'Daniel  and  others  (case  oQ,  Post.  121, 
Its.  The  case  of  Norden,  post^  1003,  was 
cited  oo  the  part  of  the  Crown  ;  but  Mr.  Jus- 
tice Foster  remarks  upon  it  as  distinguishable 
on  maiiy  grounds,  Fost.  129. 

p  2  East.  P.  C.  c.  16.  s.  127.  p.  70S.  and  the 
authorities  there  cited.    Fost.  128. 

9  Donally's  case,  1  Leach  196,197.  2  East. 
P.  C.  c.  16.  s.  130.  p.  727.  Reaoe's  case,  2 
Iieach619.  2  East.  P.  C.  c.  16.  s.  132.  p. 
735. 


r  Fost.  128.  uhere  the  learned  writer  smys^ 
that  there  are  opinions  in  the  books  which 
seem  to  make  the  circumstance  of  fear  neces- 
sary, but  that  he  had  seen  a  good  MS.  note 
of  Lord  Holt  to  the  contrary,  and  that  he  was 
himself  very  clear  that  the  circumstance  of 
actual  fear  at  the  time  of  the  robbery  need 
not  be  strictly  proved. 

»  Fost.  128.  4  Black.  Com.  244.  2  East, 
r.  C.  c.  16.  s.  128.  n.  711. 
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tddng  ii  cflbotoil  b  j  that  meaiiBy  it  appean  to  be  weU  settled  dMmof 
liiat  a  anddflii  taking  or  snatchiiig  from  a  person  anawares  is  ^^^^Woct. 
BoAmlBdettt  Thu8»  vhere  a  boy  was  carrying  a  bundle  along 
Che  street  in  his  hand*  after  it  was  dark^  when  the  prisoner 
rail  past  him  ^d  snatched  it  suddenly  away,  it  was  holden 
that  the  act  was  not  done  with  the  d^pree  of  force  and  terror 
liiiUMSifj  to  amatitote  robbery,  (t)  And  the  same  was  hidden 
in  a  case  where  it  appeared  that  as  two  little  boys  were  car- 
ijiag  a  pared  of  doth  to  one  of  tihe  inns  at  Bath^  for  the 
pnrpoae  of  Us  being  carried  by  a  stage-coach  to  LondoUf  Ihe, 
filBMig  came  up  suddenly^  snatched  tihe  doth  from  the  head 
if  otfD  of  them,  and  ran  off  wifli  it(a)  The  same  doctrine 
also  boidai  in  two  other  cases;  in  one  of  which  the  hat 
wig  of  a  gentleman  were  snatched  from  his  head  in  tbe 
eft}(v)  and  in  the  other,  an  umbrella  was  snatched  sud- 
denly ost  of  thf  hand  of  a  woman,  as  she  was  walking  along 
iBbm  8tnet(aE)  But  if  any  injury  be  done  to  the  person,  or 
llMve  be  an  struggle  by  tihe  party  to  keep  possession  <rf  the 
property  bdbre  it  be  taken  from  him,  there  will  be  asufflcient 
actoal  ^Tiolence.^  Thus,  in  jthe  case  which  has  been  already 
f  fionridj  where  an  ear-ring  was  snatched -fitmi  a  lady's 
V  and  iitb  ear  turn  through  and  blood  drawn  by  the  force 
it  was  holden  to  be  robbery.(jf)  So,  where  a  heavy 
^  pin,  with  a  corkscrew  staKk,  twisted  very  much  in 
a  lady's  liair«  *which  was  close  frizzed  and  strongly  craped,  r*  998] 
SBatdied  out,  and  part  of  tihe  hair  torn  away  at  the  same 
it  was  holden  that  tiiis  was  a  suflkient  degree  of  vio-, 
to  constitute  robbery.  {%)  And  in  a  case  where  it  ap- 
■eawd  that  the  prisoner  snatched  at  a  sword  while  it  was 
"ft^"!!  st  a  gentleman's  side,  and  that  the  gentleman,  per- 
oeiTing  him  get  hold  of  the  sword,  instantly  laid  tight  hold 
of  the  scabbard,  which  occasioned  a  struggle  between  them, 
in  which  the  prisoner  got  possession  of  the  swonl  and  took  it 
avaj;  the  court  held  tiiat  it  was  a  robbery,  (a)  So  that  the 
nde  ^ipears  to  be  well  established,  that  no  sudden  taking  or 
saidx^ng  of  property  from  a  person  unawares  is  sufficient  to 
eomrtitnte  robbery,  unless  some  injury  be  done  to  the  person, 
er  there  be  some  previous  struggle  for  th^  possession  of  the 
property,  (ft) 

Where  violence  is  made  use  of,  to  obtain  the  property  with  violence 
aCdonious  intent,  as  stated  in  the  definition  of  tiiis  offence,  it  nj^^a  w^Ui 
that  it  will  not  the  less  amount  to  robbery,  on  account  some 


IMacauWa  case,  O.  B.   1783,  1  Leach  if  La  pier's  cafc,  O.  B.  1784,  1  I^ach  3S0, 

ttt.   Baker^  case,  id,  290.  S.  P.  ante,  p.  990,  991. 

V  Robius^s  case,  Bridgeteater  Sum.  Afr.  z  Moore V  ra»>c,  O.  B.  1784.    1  Leach  33o. 

l^icer.  Bailer,  J.,  1  Leach  290,  note  (a.)  a  Daviec's  case,  O.  B.  11  Ann.     3  Ea«t. 

•  Steward's  case,  O.  B.  1690,  2  Easu  P.  C.  P.  C.  c.  16.  s.  127.  p.  705>.     1    Leach  290, 
€•  K.  8.  111.  p.  702.  note  (a) 

*  Homer's  case,  O,  B.  1790,  2  East.  P.  T.  b  .-Infe.  991. 
«•  W. «.  ItL  p.  703. 
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coiourftbto  of  the  thtcf  haviii(i;  ircmirsr  to  some  colourable  or  speciow 
dmispre-    P"*tence,  in  onler  the  better  to  effert  his  piu'iiose. 
tente.  One  Merriniiuu  w  ho  w  ;ls  taking  elu-ese.s  along  the  high- 

way in  u  cart,  was  stop|)ed  by  a  |)erM)n  named  Ilall,  who 
inHisted  npcni  seizing  them  for  want  of  a  permit     This  was 
a  meiv  pn  tenre,  no  iMJinit  lieing  necessar}'.     After  some 
altercation*    Morrinian    and    liall   agreed   to   go  before   a 
magistrate,  to  determine  tiie  matter :    and,  during   Merri- 
man*H  abHt*nce«  other  pt^rsons  riotously  assembled  on  accoant 
of  the  deamesH  of  provisions,  and.  In  confederacy  with  Hall 
for  the  purpose,  carried  away  the  goods.    It  was  objected 
(upon  an  action  against  tlie  hundred,  on  the  statutes  of  hue 
and  cry),  that  tliis  was  no  i*obber>'9  because  tlicre  was  no 
[*  099]  *forre:"  but  llowiti,  J.  o\cr-ruled  the  objection,  and  left  the 
case  to  the  jury,  wlio  wcir  of  opinion  that  HalFs  conduct  ia 
insisting  \i\wu  seizing  tlie  rliccse  for  want  of  a  permit^  was  a 
mere  piTti'nce  for  tlie  puqHisr  of  defrauding  Merrimanf  and 
found  that  tlie  offenre  was  inibbory :  which  was  afterwards 
confirmed   by  the  court  of  King's   Bench  on  a  motion  for  a 
new  trial,  (r)     It  is  \\v\\  obsorxrd  upon  this  case,  that  the 
opinion  tliat  it  aniountt^d  to  robbrrx  must  have  been  ground- 
ed upon  the  consideration  tliat   tlio  tii*st  seizure  of  the  cart 
and  goods  by  Hall,  being  liy  \iolrnce  and  whilst  the  owner 
was  present,  ronstitutnd  tlie  offence  a  i*ohbery.(d) 
CiaKToii-         III  another  case  also,  the  oftViire  was  liolden  to  be  robbery, 
iie\ca»r.     tliough  tiic  violeiicc  made  use  of  was  under  the  colour  and 
bamff  *     pivtence  of  a  legal  proceeding.     The  pi-osecutrix  was  brought 
handciifled   to  a  policc  officc  by  tlic  prisoner,  into  whose  custody  she  had 
a  woman,     {^f^n  dclivcivd  bv  a  lieadhomugh,  who   had  taken  her  up 
I'cnce'or     under  a  warrant,  uimiii  a  charge  of  lia\ing  committed  an  as- 
carryine      sault  upou  a  woiuau  wlio  hiftged  in  lier  house.     The  niagis- 
^^^  Willi'     ^"^^^  *^  ^'*^  oflice,  having  examined  the  complaint,  ordered 
greater        her  to  find  bail;  but  at  the  same  time  advised  the  parties  to 
safety,  and  make  tlic  matter  up,  ami  heroine  good  friends.    The  magis- 
cxtorted""^^  tratc  then  left  the  oflice ;  (e)  and  the  prisoner,  who  was  an 
money  from  under-stTvant  to  the  turn-key  of  the  New  Prison,  Clerken- 
iicr  when     well,  and  acted  occasionally  as  a  runner  to  the  police  office, 
i^***u  v/as   ^"*  '*^d  ^^  regular  ap]K)intment  either  as  a  constable  or  other 
liolden  tn     peace  ofKcer,  nor  had /in  particular  any  order  to  carry  tiw 
be  robbery,  ppogecutrbt  to  prisoii,  (/)  took  hcrto  an  adjacent  public-honse 
where  her  husband  was   waiting,  in   expectation  that  she 
[  1000]  would  be  discharged.     *When  her  husband  found  that  the 
matter  was  not  settled,  he  ivcj nested  that  the  prisoner  would 
wait  a  short  time,  wliile  lie  went  to  procure  bail,  and  imme- 

c  Merriinaii   .-.  Tiic  Hiuulr<'<i  nl   C'!!:;.;..  .  -  '   In  iln*   ;f 'oit  of  ililj.  case  in  East,  it  is 

ham,  cor.  llewiii,  J.  and  aftcrwanlsro/-.  \\.  \\.  sat.!.  iIki!  t.i.  p:isoner  alleged  that  the  magis- 

on  the  motion  lor  a  ufw  tri:il,   Mirh.   n  (vco.  tm'-  ir.uiif  I'st  a  warrant  of  ro»r||nitinenl  for 

III,  2  East.  r.  r.  r.  lt>.  ^,  ^2'.  p.  "Oi».  tli.-  ;r..«s«Mutii\,  hut  thnt  i     ...i?  not  prochir^f*. 

d  2   East.    f»    r     ,-.   u;     ,     r.'T.   p.    T'V*.  r  <.-..  i,m»#»  r^». 
note  Ca>. 


'? 
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dialdly  kft  Hw  lioi»e.  As  aoon  as  he  was  goney  the  prisoner 
begaii  to  treat  tfaeprosecatrix  very  ill,  locked  her  up  u>r  some* 
Hme  in  a  stiiikiiig  place,  and  then  brought  her  out  and  threat- 
ened to  carnr  her  immediately  to  prison.  She  was  terrified, 
and  implared  him  to  ¥rait  till  her  husband  retnmed;  and  pro- 
dncii^  a  shilling  from  her  pocket,  offered  to  give  it  him,  or 
even  to  give  him  half-a-crown,  if  he  would  comply  with  her 
iwqmmit  but  he  reftased,  and  immediately  hand-cuflbd  het  to 
a  man  vrtumi  he  had  in  custody  on  a  charge  of  assault,  and 
wha»  as  the  inriaoner  alleged,  had  before  rescued  himselfl 
Hm  prisoner  thai  kicked  her,  thus  handcuffed,  before  him ; 
and  atMyred  her  and  her  companion  into  a  coach,  ^ich  he 
ardered  to  drive  to  the  New  Prison.  He  then  came  into  the 
ooach  i  andf  almost  immediately  upon  the  coach  setting  oll^ 
nat  a  handkerchief  to  the  mouth  x>f  the  prosecutrix,  and  forci- 
Uy  took  from  her  the  shilling,  which  she  continued  to  Imld 
in  her  hand,  saying,  at  the  same  time,  ^This  will  buy  us  a 
n*pieoe.''  He  then  asked  her,  if  she  had  any  more 
in  her  pocket,  said  that  he  was  sorry  for  her  children, 
and  timt  if  sm  had  as  much  money  as  would  pay  for  ttMS 
oaach  die  should  not  go  to  prison.  She  exclaimed,  that  she 
had  no  more  money :  but  the  man  who  was  handcuffed  to  her, 
nttled  the  handcuff  against  the  side  of  her  pocket ;  and  the 
friaoner  pot  his  han^  into  her  pocket,  and  took  out  three 
■^IH^jp-  He  flien  continued  to  promise  to  carry  her  hack, 
hnt  did  not  give  any  directions  to  the  coachman  to  change 
Ui  Gonrae.  In  about  ton  minutes  after  he  had  so  tolLen  ue 
thne  shillings  he  stopped  the  coach  at  a  public  house,  called 
for  aoBM  gin,  drank  some  himself,  gave  the  coachman  a  glass, 
and  offered  the  pi^osecutrix  a  glass,  which  she  several  times 
refused,  but  at  last  drank,  upon  his  insisting  she  should  do 
so:  (f )  *he  then  gave  the  shilling  whicli  he  first  took  from  her  plOOll 
to  pay  for  the  gin,  and  took  six-pcnoe  in  change.  As  the 
prisoner  had  promised  to  carry  her  back,  the  prosecutrix 
made  no  complaint  at  the  public  house,  hut  said,  that  if  the 
prisoner  would  carry  her  back  he  might  keep  the  other  three 
shillings  which  he  had  taken  from  her.  The  prisoner,  lio>\- 
ever,  proceeded  with  her  to  the  New  Prison.  He  paid  a  shil- 
ling, or  one  shilling  and  six-pence  for  the  coach ;  but  return- 
ed no  part  of  the  money  to  the  prosecutrix.  Nares,  J.  who 
tried  the  prisoner,  said,  that  in  order  to  commit  the  crime  of 
robbery,  it  was  not  necessary  that  the  violence  used  to  obtain 
ike  property  should  be  by  the  common  and  usual  modes  of 
putting  a  pistol  to  the  head,  or  a  dagger  to  the  breast ;  and 
that  a  violeiA^e,  though  used  under  a  colourable  and  specious 
pretence  of  law  or  of  doing  justice,  was  sufficient,  if  the  real 
intention  was  to  rob :  and  he  left  the  case  to  the  jury,  with  a 

f  In  the  report  of  this  case  in  T^each,  it  is     repeating;  his  prvnii:«:c  ibnt  she  should  not  b^ 
^^  that  lie  induced  her  to  drink  a  "ilass  bv      <irtain«'i. 
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direciion  that  if  they  thought  the  prisoner  had  ortginallyy 
vhen  he  forced  the  prosecutrix  into  the  coach,  a  felonious  in* 
tent  of  taking  her  money,  and  that  he  made  use  of  the  vio- 
lence of  tlie  handcuffs  aH  a  means  to  prevent  her  making  re- 
sistance, and  that  he  took  the  money  with  a  felonious  intent^ 
they  should  find  him  guilty.    The  jury  found  that  the  pris- 
(mer  had  a  felonious  intent  of  getting  whatever  money  tlw 
prosecutrix  had  in  her  pocket,  and  that  the  putting  her  into 
the  state  described  in  the  evidence  was  only  a  cx>lourablo 
mean  of  putting  his  folcniious  intention  into  execution.     And 
uiran  the  case  being  referred  to  the  twelve  Judges,  they  were 
unanimously  of  opinion  tliat,  as  it  was  found  by  the  verdict 
that  the  prisoner  had  un  original  intention  to  take  the  money, 
and  had  made  use  of  \  iolence,  though  under  the  sanction  and 
pretence  of  law,  for  the  purpose  of  obtaining  it,  the  offence 
was  clearly  a  n)bbery.  (A) 
[*1002]      Though  the  violence  be  used  for  a  different  purpose  than 
v-!ire"fcVb''  ***^  ^^  obtaining  the  property  of  the  party  assaulted ;  yet  if 
not  used  for  property  be  obtained  by  it,  the  offence  will,  under  some  di^ 
the  purpose  cumstaucos  at  Irast,  amount  to  robbery :  as  where  money  was 
h[  °thcpr"o-  ^*^^*^^  ^^  »  party  endeavouring  to  commit  a  rape,  and  takes 
|!erty  ofthc  by  him.     Blackhain  :tssaulted  a  woman  with  intent  to  ravirii 
P»rty"-     her,  and  she   without  any   demand  from   him  offered   hitt 
vet  i7 pro-    "^onev,  which  he  took  and  put  into  his  |)ocket,  but  continoed 
jierty  he       to  tnTtat  the  woman  with  violence,  in  (inler  to  offect  his  origi* 
obtained  by  ,in|  pu|.j>ose.  Until  hc  was  iuterniptecl :  and  this  was  holmi 
fenccTmay    ^^  ^^  robbery  by  a  considerable  majority  of  the  Juilges;  on 
i>e  robbery,  thc  ground  that  thc  woman,  i'l-oni  the  violence  and  terror  oc- 
casioned by  the  prisoner's  behaviour,  and  to  redeem  her 
rliastity,  offered  tlie  money,  which  it  was  tleai*  she  wonid  not 
have  given  voluntarily ;  and  that  the  prisoner,  by  taking  h^ 
derived  an  advantage  to  liimself  fnmi  his  ielonious  conduct, 
though  his  original  intent  wei-e  to  commit  a  rape,  (i) 
ofUie  put-       With   i*esiH»ct  to  tlic  *•  putting  in  fear,'*  or  constructive 
tin^infcar.  violence,  wheii  that  is  the  means^'by  which  the  taking  isef- 
fectwl,  it  may  bo  ((nisidered,  with  i-efeivnce.  fii-st,  to  those 
rasi»s  in  which  the  fear  excited  lias  been  of  injury  to  thej^er- 
son  ;  secondly,  to  those  in  which  the  fear  excited  has  been  of 
injury  to  the  property :  and,  thiwlly,  to  those  in  which  tiM 
fear  excited  has  been  of  injury-  to  tlie  character.     It  should, 
hoMevcr,  he  iTmemhei-ed,  as  generally  applicable  to  cases  dT 
this  description,  that  where  property  is  extoilwl  by  fear,  it 
will  constitute  a  robbery  by  putting  in  fear,  though  it  may 
be  taken  in  tlie  shaiie  of  a  colourable  gift  {k)     So  that  if  a 
man  whether  with  or  without  a  drawn  sword,  or  other  ofieii- 
sivo  weajNin,  but  with  such  circumstances  of  terror  as  indi- 

/i  (iascoigne's  case,  O.  B.  M?>X  cor.  Nam,  i  Blackhams  case,   17C7.   2  East  P.  C,  c. 

.7.  1  Leach  280.   considered  of  by  the  Judges  16.  s.  128.  p.  711. 

in  Mich.  T.  1783.  2  East.  P.  C.  c.  16.  s.  127.  A  ,^nte.  VOL  et  seou. 
p.  709.     Ann  see  the  «5css.  Dan.  291. 
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cate  a  felonious  iiitaitioii»  ask  alms  from  a  person  who  gives 
to  him  through  mistmst  and  apprehension  of  violence,  it  will 
be  robbery :  and  so  it  will  be  if  the  thief,  after  having  first 
made  an  assault  cease  to  ose  force,  and  ask  money  for  alms, 
*which  is  given  him  by  the  party  attacked,  while  there  re-  f^lOOS} 
mained  a  reasonable  ground  for  the  continuance  of  the  fear 
excited  by  the  assanlt.  (J)  And  if  thieves  come  to  rob  A.,  and, 
finding  little  about  him,  enforce  him,  by  menace  of  death, 
to  swear  to  bring  them  a  greater  sum,  which  he  does  accor- 
iHngly,  this  is  robbery,  if  th^  fear  of  that  menace  continued 
upon  him  at  the  time  he  delivered  the  money,  (m) 

The  fear  of  injury  to  tlie  prrson  is  tliat  which  is  commonly  of  tbe  feir 
excited  on  the  conmiission  of  this  ofiencc ;  and  where  property  ^^°^"^  ^ 
is  obtained  by  this  means  it  will  amount  to  robbery,  though       P^'^^* 
there  be  no  great  degree  of  terror  or  affright  in  the  party  rob- 
bed*    It  is  enough  if  the  fact  be  attended  witii  such  circum- 
stances of  terror,  such  tlireatening  by  word  or  gesture,  as,  in 
common  experience,  are  likely  to  create  an  apprehension  of 
danger^  and  induce  a  man  to  part  with  his  property  for  the 
safe^  of  his  person,  (n)    And  it  is  not  necessary  that  actual 
fear  should  be  strictly  and  precisely  proved :  as  the  law,  in 
odium  spoliatoris,  will  presume  fcai',  where  there  appears  to  be 
a  just  ground  for  it.  (o) 

Onerforden,  having  been  informed  that  one  of  the  early  Such  fear 
stage  coaches  had  been  frequently  robbed  near  the  town  by  a  p,^iomd 
single  highwayman,  resolved  to  use  his  endeavours  to  appre-  though  the 
hend  the  robber.    For  this  purpose,  he  put  a  little  *money  and  [*1004]i 
a  ^stol  into  his  pocket,  and  attended  the  coach  in  a  post  p^^rty  fo  to 
chaise,  till  the  highwayman  came  up  to  the  company  in  the  |^^|!*^ 
coach^  and  to  him,  and  presenting  a  weapon,  demanded  their  for  thejwr- 
money.    Norden  gave  him  the  liUle  money  he  had  about  him^  P^^  ^*P* 
and  flien  jumped  out  of  the  chaise,  with  the  pistol  in  his  hand ;  Hji^^*"^^ 
and,  with  the  assistance  of  some  others,  took  the  highway- 
man.   This  was  holdcn  to  be  a  robbery  of  Norden.  (p) 

The  fear  necessary  to  constitute  the  crime  of  robbery  may  And  Uiit 
exist,  though  the  property  be  taken  under  colour,  and  on  the  '«^  inAy 
preinice  of  a  purchase.    For  if  a  person  by  force  or  threats  [i^agh  the 
compd  another  to  give  him  goods,  and  by  way  of  colour  oblige  property  b* 
him  to  t&ke,  or  if  he  ofier  less  than  the  value,  it  is  i-obbery :  Jj^J^J^ 
as  where  the  prisoner  took  a  quantity  of  wheat  worth  eight  tod  on  pre* 


I  2  East.  P.  C.  c.  16.  s.  12ft.  p.  711.  4 
Uick.  Com.  244.    Jinltf  99 1 .  it  ttov. 

ai  Antej  991.  3  Inst.  68.  I  Hale  532. 
2Eut.  P.  C.  c.  16.  ».  129.  p.  714.  in  which 
Utt  book  the  reason  given  by  Hawkins  (I 
Hawk.  P.  C.  c.  34.  s.  1.)  for  this  doctrine,  and 
which  would  seem  to  lead  to  tiie  conclusion, 
that  it  would  be  robbery  in  such  crsp,  though 
the  party  delivered  the  nioni-y  bolely  under 
the  mistaken  conscientious  compulsion  of  his 
oath,  is  denied.    And  from  noti?  (a)  in  Kri£t. 
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P.  C.  ibid,  it  seems  thnt  the  delivery  of  tbe 
money  was  an  act  more  immediately  conse- 
quent upon  the  menace  and  oath  than  tvooM 
appear  from  the  statement  of  tbe  case  aa  {iveii 
in  the  text  from  3  Inst,  and  1  Hale. 

n  Post.  128.  4  Black.  Com.  243,  244. 
Dou&lly's  case,  1  Leach  197. 

0  Fost.  128.  2  East.  P.  C.  c.  16.  *,  12S. 
p.  711. 

p  Fnst.  129. 
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If  iMw  of  a    Hhilliiip4,  Hiid  tbirrd  the  cmTier  to  iiike  thirtren  pence  half- 

iiuichiH.     ,|p„ny  iv,r  it,  tliiTateiiiiif:  to  kill  her  if  she  refuHcd,  the  ofienoft 

was  lieariy  holdeii  to  bo  n>hbery  by  all  the  Judges  upoa  a 

coiifeiriice.  (f/^     lint  whetlicr  the  forcing  a  chapman  to  aett 

his  wares,  and  giving  him  thefnil  value  for  them,  will  amooHt 

to  robbery,  has  bi*en  considered  as  doubtful*  (r) 

The  femr         It  NCtMiis  that  the  fear  of  violence  to  the  persim  of  a  diild 

vioirnce"^!  "'  *'"*  party  fn>m  whom  property  is  demanded  will  fall  with- 

the  rhu'i  nf  1"  tlie  same  consideration  as  if  the  fear  were  of  violence  tD 

tiir  party,    tlie  |K*rHon  of  tiie  party  himself.    Thus  where  a  case  was  pat 


in  argument  of  a  man  walking  with  his  child,  and  deliveriac 

his  money  to  another  |)erson  qpon  a  threat  tliaU  unless  he  did 

so»  the  other  would  destmy  his  child,  Hotham,  B.  said,  tliat 

he  had  no  doubt  that  it  would  be  robbery,  (f )    And  in  a  sub- 

sequent  case  Eyir,  C.  J.  said,  that  a  man  might  be  said  to 

r*100S]  ^•he  by  violence,  ^ho  deprived  the  *other  of  the  power  of 

ststance*  by  whatever  means  he  did  it ;  and  tliat  he  saw  no  s 

sihie  distinction  between  a  jM^rsonal  violence  to  tilie  party  hioH 

8(*lf,  and  the  case  put  by  one  of  the  Judges  of  a  man  holding 

another's  child  over  a  river  and  thi-eatening  to  throw  it  in  aa- 

less  he  gave  him  money.  (/) 

or  the  frar      The  cases  in  which  the  offence  of  robber}'  lias  been  commil- 

nw*propef-  ^^  ^y  means  of  a  fear  tif  iiijui^  to  the  property  of  tlie  party 

tr.  are  principally  tluKfe  in  which  the  teiTor  excitetl  was  of  Ae 

probable  outrages  of  a  mob. 
SiinoQi*8         The  prisoner,  who  was  a  ringleader  in  some  riots  amongst 
TiT'at  to    ^'"^  tinnei*s  in  Connvall.  came  with  about  seventy  of  his  coi»- 
teaMiie       pauious  to  tlic  liouse  of  the  prosecutor,  and  said,  that  they 
mow  of       would  have  fnmi  him  the  same  as  they  had  fnnn  his  neigh- 
Uw? th*c*     ^'^^wrs,  namely,  a  guinea,  or  else  tliey  wouhl  tear  his  mow  of 
houM  of      com,  and  level  his  housi*.     He  gave  them  a  ci-ow  n  to  appease 
tha  prow-    tlicHi :  when  the  prisoner  swore  that  he  would  have  five  shil- 
lings  moi-e,  vrhivh  tlie  prosecutor,  being  terrified,  gave  him. 
They  then  oi)ene<l  a  cask  t)f  cyder  by  force,  drank  part  of  it, 
and  eat  the  pi-osecntor*s  bread  and  cheese ;  and  the  prisoner 
carrie<l  away  a  piece.     Hie  indictment  containeil  two  counts, 
one  for  i*obbiiig  tlie  pnis(Tut(u*  of  ten  shillings  in  liis  dwelling- 
house  by  assault  and  putting  him  in  fear,  and  the  other  for 
putting  the  pnisecutor  in  fear  and  taking  from  him  in  his 
dwelling-house  a  c|ii:iiitity  ofc^tder,  ])ork,  and  bivad.     And  it 
was  holden  robbery  in  the  dwelling-liouse.  (fi) 
Tapliii's  During  the  riots  in  l^»*idon,  in  tlie  year  1780,  a  boy  with  a 

My^ixtoa-  <^o<'lta<'*^  in  his  hat  kiio(  ked  violently  at.  the  pnisecutor's  door, 
ed  by  the     who  thereupon  ojiened  it.,  when  tlie  boy  said  to  him,  **  God 

Q  SimoiisV  care,  Curnwall  Lent  Ass.  1773.         /  Heave's  ..iNr.  17'M.    2  Ka*!.  P.  C.  c.  16. 

3  Last.  P.  Cc  16.  s,  12a.  p.  712.  ^.  I3J.  p.  73o. 

r  1   Hawk.   P.  C.  c.  3-1.  s.   14.     4  IJlark.  n  Sin'...iis's  o.--,  177:*.    2  Kast.  P.  C.  c.  16. 

Com.  244.  anfe, 993.  ^.  IJl.  p.  731.     S;  o  aii  Jther  law  against  Ihc 

#  Donally^g  case,  1779.    2  Kasi.  P.  C,  r.  ^:llm>  prisoner  whnc  the  threat  was  of  injuTV 

16.  6.  130.  p.  718.  !o  the  per<iii!.  nntc^  1004. 
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bless  your  hononry  remember  fhe  poor  mob."    The  prosecutor  prisoner  at 
told  bim  to  go  along;  on  which  he  said,  ^  Then  I  *\vill  go  and  [*1006] 
fetch  my  captain/'  and  went  away :  bat  soon  afterwards  tlie  the  head  of 
mob,  to  the  number  of  a  hundretl,  armed  with  sticks  and  such  ^..T^^„^ 
other  thing%a8  they  had  been  able  to  procure,  came,  headed  any  pani- 
by  the  prisoner,  who  was  on  borsebark«  and  whose  horse  was  ruiar 
led  by  the  same  boy.    On  their  coming  up  tiie  bystanders  l^'jl.***" 
said,  ^  You  most  give  them  money  ;*'  and  the  boy  said,  <*Now  prestcd. 
I  -have  brought  my  captain :"  and  some  of  the  mob  s^d, 
''God  bless  this  gentleman,  he  is  always  generous."    The 
prosecutor  then  said,  to  the  prisoner.  **  How  much  V*  to  which 
the  prisoner  answered,  '*Half-a-ci*o\vn  Sir;"  upon  which  the 
prosecutor,  who  had  before  only  intended  to  give  a  shilling, 
gave  the  prisoner  half-a-crown.    The  mob  then  gave  Uirec 
cheers,  and  went  to  tlie  next  house.    Tliis  was  holden  to  be 
robbery,  (x) 

In  anotlier  case,  which  occurred  also  up<m  the  trial  of  some  Brown*s 
of  the  riotei^  in  the  year  1780,  the  prosecutor  swore  that  the  ^^^'^^^^^^l 
prisoner  and  another  man  entered  into  his  dwelling-house;  "d^by^ 
and,  upon  being  asked  by  him  what  they  wanted,  the  prisoner,  threat  of 
having  a  drawn  swonl  in  his  hand,  said  with  an  oath,  ♦'Put  thrjouf^ 
one  shilling  into  my  hat,  or  I  have  a  party  that  can  destroy 
your  liousc  pix^sently;"  uimju  wJiich  he  gave  him  a  shilling. 
It  was  also  swoi*n,  by  another  witness,  tliat  the  prisoner  also 
said,  that  if  tlic  prosecutor  ♦♦  would  keep  tlie  blood  witiiin  his 
mouth  he  must  give  the  sliilling."     This  offence  was  also 
holden  to  be  robbery,  (y) 

-In  «  subscfiuent  case,  com  was  taken  fi*om  the  prosccu-  Spencer's 
tor  by  the  prisoner  and  a  mob  who  accompanied,  him  compel-  ^^'     . 
ling  the  prosecutor  to  sell  it  under  its  value,  by  a  threat  tliat  taking  com 
if  be  would  not  sell  it  at  the  sum  offered  it  should  be  taken  «^«y«  hy 
away.    The  prosecutor  had  corn  belonging  to  other  persons  ^fog*icutnr 
in  his  possession,  when  the  prisoner  came  tt)  iiim,  together  was  com- 
with  a  great  mob  marching  in  military  order.     One  of  the  i^^K^  ^^ 
mob  said  that  if  he  would  not  sell  they  were  going  to  take  f^!!  than' 
^t  away;  and  the  prisoner  said  that  they  would  give  thirty  r*  10071 
shillings  a  load,  and  if  he  would  not  take  that,  tliey  would  J^g  value. 
take  the  corn  away ;  upon  whicli  the  ]u*osecutor  sold  com  for 
thirty  shillings,  which  was  wortli  thirty-eight  shillings.   This 
was  ruled  to  be  robbery.  {%) 

Some  years  subsequent  to  the   cases   whicli   have  been  Astiey'i 
mentioned,    and   during  the  riots   at  Birmingham,  a  case  <^^'^' ^®' 
occurred,  where  money  was  obtained  from  tlic  owner  by  a  uj^cd'by 
threat  tliat  if  he  did  not  give  it,  his   house   should  be  de-  a  threat, 
Btroyed  by  a  mob.     The  two  prisonci*s  were  indicted  for  *****  ^^^ 

X  Taplin's  case,  O.  C.  1780.    2  East.  P.  C.  Ass.  1783.    2  East.  P.  C.  c.  16.  8. 128.  p.  71::. 

c.  16.  s.  128.  p.  7  is.  713.     The  prisoner  was  executed.   Aftocases 

y  Broivn*s  case,  O.  B.  1780.    2  E.ist.  P.C.  tvlicre  the  owner  has  been  compelled  to  parr 

c*  16.  s.  131.  p.  731.  with  his  property  under  colour  of  apurcliasc, 

-  Smkhcpf's  caec,  coi\  BuUcr,  J.  York  Sum.  see  ante,  993,  1004. 
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hosw  of  robbing  oiie  Jonathan  Gnindjr.  The  evidence  in  substance 
ibt  proit-  was  that  the  prisoners,  together  ¥rith  a  man  who  was  un- 
siiouid  ba  known,  went  to  the  honse  of  Mr.  Gnmdy  near  Birminghani; 
paiitd  when,  upon  Mr.  Grundy  coming  out,  they  pulled  off  their 
iiwb"ftt^*  hats,  and  shouted,  <*  Church  and  King;  uixin  ^which  Mr* 
AitanUmt.  Civndy  did  tiie  same,  and  advanced  towards  tlie  prisoners  in 
much  alarm,  when  the  stranger  accosted  him,  and  said,  **  I 
am  come  out  of  friendship  to  you,  Mr.  Grundy,  to  let  yoo 
know  your  house  is  marked  to  come  down  to-morrow  morn- 
ing at  two  o'clock. — I  am  tlie  head  of  the  mob ;  tlicy  are  two 
thousand  stronc  in  Birmingham — I  must  have  something  to 
make  my  men  drink ;  I  can  bring  two  or  three  hundred  in  an 
hoar's  time,  or  keep  them  back."  Mr.  Grundy  said,  **  AbXo 
aomethinc  to  drink,  you  shall  have  any  thing  you  have  a 
mind  for.''  The  stranger  then  said,  «'  I  must  have  money." 
Mr.  Grundy  offered  him  hidf-a-crown,  which  he  rejected  witii 
contempt;  upon  which  Mr.  Grundy  asked  what  he  wanted, 
and  he  repli^  that  he  must  have  twenty  guineas ;  and,  upon 
Mr.  Grundy  telling  him  that  he  had  not  so  much  in  the  houses 
said,  that  if  Mr.  Grundy  did  not  give  him  something  hand- 
[*I008}  some  for  his  men  to  drink,  his  house  sliould  come  *down.  Mr. 
Grundy  said,  tliat  he  might  liave  nine  or  ten  guineas ;  which 
he  asked  to  see.  Wliile  Mr.  Grundy  was  taking  liis  purse 
out  of  his  pocket,  one  of  tlie  prisoners  told  him  he  might  de- 
pend  upon  it  that  the  stranger  was  the  head  of  the  mob ;  with 
other  discourse  of  a  similar  kind  as  to  his  power,  and  partic- 
ularly that  he  was  tlie  first  man  who  had  entered  every  house 
that  had  been  destroyed.  This  expression  so  struck  Mr. 
Grundy  that  he  immediately  took  the  money,  which  amounted 
to  nine  guineas  and  a  half,  out  of  his  purse,  and  gave  it  to  the 
stranger ;  who  counted  it,  and  demanded  sometliing  to  drink ; 
when  they  all  went  into  Mr.  Grundy's  house,  and  had  some 
liquor ;  after  which,  in  going  away,  they  assured  Mr.  Grun- 
dy that  he  should  be  protected.  There  was  no  evidence  that 
the  prisoners  had  any  of  the  money  at  tlic  time ;  but  it  ap- 
peared that  a  small  share  of  it  was  given  to  them  afterwardiB. 
Mr.  Grundy,  in  giving  his  evidence,  said,  that  he  was  great- 
ly alarmed,  but  not  for  his  person ;  tliat  no  injury  was  threat- 
ened to  his  person ;  but  that,  when  he  delivere<i  his  money, 
his  apprehension  was  that,  if  he  had  refused  to  do  so,  the 
men  would  have  gone  to  Birmingham,  and  have  rctuined 
with  other  persons,  and  pulled  down  his  house  and  plundered 
it,  (before  he  could  have  removed  his  wife,  who  was  in  the 
house  in  great  agitation,)  as  they  had  threatened,  and  as 
diflferent  houses  in  Birmingliani  had  been  before  pulled 
down. 

Upon  these  facts  it  was  objected,  on  behalf  of  the  pri- 
soners, that  there  w^as  no  evidence  of  robbery,  as  the  prose- 
cutor did  not  deliver  his  money  from  any  immediate  fear  of 
danger  to  himself  or  his  property^  but  from  an  apprehension 
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of  future  injury  to  his  house  by  pulling  it  down.  The  trutli 
of  the  evidence  was,  however^  left  to  the  jury ;  who  found 
the  prisoners  guilty,  saying,  that  they  were  satisfied  that 
Mr*  Grundy  did  not  deliver  his  money  from  any  apprehen- 
sion of  danger  to  his  life  or  pei*son9  but  from  an  apprehen- 
sion that,  if  lie  refused,  his  house  would  at  some  future  time 
be  palled  down,  as  the  prisoners  and  tlic  stranger  threatened, 
*in  tiie  same  manner  as  other  houses  in  Birmingham  had  [^1009] 
keen  before.  And  the  facts  of  tlie  case  being  afterwards 
submitted  to  the  judges  for  tlieir  opinion  whether  the  evi- 
dence amounted  to  robbery,  a  majority  of  them  held  that 
it  did.  (a) 

The  cases  of  robbery  in  which  tlie  propei*ty  has  been  oh-  or  the  fear 
tained,  by  means  of  a  fear  being  excited  of  injury  to  the  of  injury  to 
duLToeUr  of  the  party  robbed,  appear  to  be  all  of  one  de-  [^cterr 
acrlption.    Indeed  it  has  been  said,  that  the  terror  which 
leads  a  party  to  apprehend  an  injury  to  his  character,  has 
never  been  deemed  sufficient  to  support  an  indictment  ibr 
robbery  except  in  the  particular  instance  of  its  being  ex- 
cited by  means  of  insinuations  against,  or  threats  to  destroy 
the  character  of  tlie  party  pillaged,  by  accusing  him  of  sodo- 
mitical  practices.    In  the  case,  in  wliich  this  doctrine  is  laid  The  fcaroi 
down,   it  appeared   that  the   prisoners,    assisted  by  other  being  sent 
persons,  got  the  prosecutrix  into  a  house,  under  pretence  of  not^'aioM* 
an  auction  being  carried  on  there,  forced  her  to  bid  for  a  lot  sufficient 
of  articles  which  was  immediately    knocked   down  to  her,  ground  of 
and  then,  upon  her  not  producing  the  money  to  pay  for  it,  consUtute 
threatened  that  she  should  be  taken  to  Bow-street,  and  from  robbery. 
thence  to  Newgate,  and  be  imprisoned  till  she  could  raise  the 
money ;  that,  after  these  threats  had  been  used,  a  preteude<l 
constable  was   introduced,   wlio   said    to   tlie    prosecutrix, 
•*  Unless  you  give  me  a  shilling,  you  must  go  witli  nio/' 
upon  which  she  was  induced  to  give  the  pretended  consta- 
ble a  shilling ;   and   that  the  presecutrix  part(Ml  with  tlie 
shilling,  being  in  bodily  fear  of  going  to  prison,  iis  a  means 
of  obtaining  her  liberty,  and  to  avoid  being  carried  to  Bow- 
street  and  to  Newgate,  and  not  out  of  tear  or  apprehension 
of  any  other  pci^sonal  force  or  violence.     The  Jiulges^  after 
argument,  and  a  minute  discussion  of  the  circumstances  of 
the  case,  were  of  opinion  that  tliey  were  not  sufficient  to  con- 
stitute the  crime  of  robbery.     They  tliought  that  the  threat 
used  of  taking  the  prosecutrix  to  Bow-street,  *and  from  thence  r*l01'j 
to  Newgate,  was  only  a  threat  to  put  her  into  the  hands  of  the 
law,  which   she  might  have  known  would   have  taken   her 
under  its  protection  and  set  her  free,  as  she  had  done  no 
wrong  ;  that  an  innocent  person  need  not  in  such  a  situation 
be  apprehensive  of  danger ;  and,  therefore,  that  the  terror 
arising  from  such  a  source  was  not  suthrient  to  induce  an  in- 
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dividunl  to  |>art  with  pniporty,  so  as  to  anioiint  to  a  nibbery. 
And  thoy  said,  it  was  a  rase  of  siinpli*  diiirss  for  ^hirli  the 
purty  injiiird  iiiii^ht  have  a  rivil  reiiii*'ly  by  action*  wliirh 
roiild  not  be,  if  the  fart  anKMinted  to  frinny.  [h) 

But  the  fear  of  injury  to  rliaracter.  wliidi  may  he  excited 
by  acmsinj;  a  person  of  sodoinitical  practices,  has  been  holden 
to  come  under  a  different  cunsideimtion.  'V\\v  iniputiition  of 
being  addicted  to  so  iHiio«is  and  detestable  a  crime*  \vould  be 
sufficient  to  deprive  the  injured  person  of  ail  the  comforts  and 
advantages  of  society,  and  would  inflict  a  punishment  more  ter- 
rible than  death,  both  in  approliension  and  reality.  The  law, 
therefore,  consideiN  t lie  fear  of  losing  cliaracter  by  such  an 
imputation*  sts  equal  U\  the  fear  of  sustaining  [lersonal  injury^ 
or  even  of  losing  life  itself,  (r) 
Joi.e»*»  *^^^  pris«>ner  was  intlicted  for  u  higliway  robbery,  and  the 

cate.  Ca»e  following  facts  ap|)eai*ed  uptin  the  evidence.  The  pitwecutor 
whw^The  ***''  ^''^  prisoner,  not  being  at  the  time  at  all  acrpiainted, 
pnMrciitor  pressed,  together  with  a  gi-cat  cn)\\d.  into  the  upfier  gallery 
Maieii,         of  the  play-house  at  C'o\ent-gai'den.  after  which  tlie  prisoner 

ilnwVe**'  ^^^^  *''**  ^*"^^  *0  ^*"*  ^»*'»'  *d*  tlie  prosecutor.  During  the  play 
luiitr.iwiih  the  prisoner  ;isked  tlie  prosecutor  w  bet  her  a  .journeyman  who 
Jn^  money  ||.|(|  s|Mikeii  to  liini  w  iis  of  liis  *couipan\  :  to  wliich  the  piww- 
1  '^'^  "J  cntor  n'plied  in  thr  negative:  and  no  otlier  convei'sation  pas- 
piIm"!  !ii'«  ^***'  between  tlieni  during  tlie  phiy.  ^Vhen  the  play  was  over 
iiiirAh-nni  tlic  prisfuier  followed  the  proMN'iitor  out  of  the  house,  and  as 
•  ii4ii;r  lo  tin.y  weiT  cmssiug  I Jow -stccet  pii^iosed  ti»  him  to  haveflome- 
pniMion'ot  thing  to  drink,  to  wliirh  the  piiiseciitor  assented,  and  they 
Mtiiomv  ;  went  together  to  an  adjoining  |Mihlic-liouse.  in  a  lew  minutes. 
Dial  he  was  j|,uj  ,|ff(.|.  ^|„.y  ||.|(|  drunk  s«mie  pfirter,  the  priscnier  turne*l  to- 
i*y  the  itiea,  w'anis  the  pi*osecutor,  and  askiMl  him  w  hat  he  meant  by  the 
that  he  had  liberty  he  had  taken  with  his  person  in  the  play-li<Mise.  The 
"ou»Vc  P">»erutor  said,  that  he  knew  of  no  liberties  being  taken; 
uortirength  when  the  prisfmer  replied.  '*  Damn  you.  Sii-.  but  y<mdid ;  and 
to  call  out  theiT  weiT  several  rr|)utiihle  mm  joints  in  the  house  who  will 
fcnce^aml  ^^^^  their  oatlis  of  ii."  The  pnisecutor.  much  alarnuHl,  ini- 
tiattho  mediately  n)sc  from  his  seat,  paid  for  1  lie  ]M)rter.  and  went 
v.oieiicir       Qiif  of  the  liouse.  savim;  to  the  prisoner,  that  he  did  not  know 

With  wiiicii  * 

lehadbeni  wlial  he  meant.  The  prisoner  lollowed  him  into  the  street, 
otainciin  where  there  was  a  consitleralde  ci-ow*!.  and  haliKN^d  out^ 
iestupt  .*  Damn  von.  Sir.  slop!  lor  if  vou  offer  to  run,  I  will  i-aise  a 
her,  put  nioh  ahoiit  YOU  :*'  and  then  seizing  him  violently  by  the  arm, 
Jn  infer  exclaiuied.  **  Damn  you.  Sir!  this  is  not  to  he  borne!  you 
i>f  hi-'*  *'"  have  <)freretl  an  indignity  to  me,  and  nothing  can  satisfy  it  !'* 
ij«v.ii.        The  prosecutcn*.  terrified  by  these  i'\pi*essioiis,  and  the  man- 


'31.  7:f2.  It  anpc:»r«  iVom  the  hitler  bonk, 
that  I.  ,.gsp  wnbconsidrrni  by  ilic  Jurl^c-  in 
"»•  2*796,  Asfidiiirst,  J.,  Hi.thjiii,  W.s  Pci- 


opiiii-ii  il  ^'..0  Jiir'jfK  u:is  afternMrds  di'livei- 
id  hy  A>'>-<uirst,  .L,  wlm  dixi  itol  slate  that  1m 
in  ai.y  way  dist-enUMl. 
c  r*v  A^hhiifNt  J.  in  tin  cnfc  nf  Knewland 
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ner  in  which  thejr  were  uttered,  replied,  <<  For  God's  sake 
what  do  you  want,  what  would  you  have  me  do  ?"  to  which 
the  prisoner  said,  in  a  lower  tone  of  voice,  **  A  present — a 
present — ^you  must  make  mc  a  present/'  The  prosecutor 
asked  him,  **  A  present,  of  what  ?"  upon  which  the  prisoner 
said,  *^  Come,  come,  what  money  have  you  ?  How  much  can 
you  give  me  now  V  The  pi-osecutor  said,  he  had  but  little 
money,  but  that  the  prisoner  should  have  what  he  had  about 
him ;  and  accordingly  gave  him  three  guineas,  and  some  silver. 
The  prisoner  said,  it  was  not  enough,  and  demanded  more. 
During  the  whole  of  tliis  conversation  the  prisoner  held  the 
prosecutor  fast  by  the  arm,  and  thereby  defeated  several  ef- 
mrts  which  he  made  to  get  away ;  and  at  length,  when  he 
suffered  the  prosecutor  to  walk  on,  still  accompanied  him, 
keepingtightholdof  his ''^ai'm,  down  another  street.  At  length  P1012] 
the  prisoner  loosed  his  arm,  but  did  not  leave  him ;  and  as  he 
refused  to  tell  his  name,  or  where  he  lived,  followed  him  to 
the  door  of  his  lodging.  Early  the  next  morning  the  prisoner 
called  at  the  lodgings,  and  frightened  the  prosecutor  out  of  a 
further  sum  of  forty  pounds.  The  prosecutor  soon  afterwards 
communicated  what  had  happened  to  a  friend,  and  by  his  ad- 
vice determined  to  apprehend  the  prisoner  when  he  could  meet 
with  him  ;  but  he  was  not  appi-ehended  till  some  months  after, 
when  he  again  called  upon  the  pi*osecutor,  and  again  threat- 
ened to  impeach  his  character,  unless  lie  would  give  him  more 
monev. 

In  this  case  the  pi*osecutor  swore,  that  at  the  time  he  parted 
with  his  money  he  undei*stood  the  threatened  charge  to  be  the 
imputation  of  sodomy ;  that  he  was  so  alarmed  by  the  idea, 
that  ho  had  neither  courage  nor  strtMi.a;th  1o  call  out  for  assist- 
ance: and  that  the  violence  witli  wiiich  the  prisoner  had  de- 
tained him  in  the  street,  had  put  him  in  Tear  ibr  tlie  safety  of 
his  person.  The  case  was  left  to  the  jury,  \*\ih  a  direction  to 
consider  whether  the  prosecutor  parted  with  liis  money  under 
tlie  impression  of  fear :  and  the  jury  found  the  prisoner  guilty: 
declaring,  that  tliey  thcnight  that  sucii  an  accusation  would 
strike  a  man  with  as  much  or  more  terror  than  if  lie  had  a  pis- 
tol at  his  head.  Judgment  being  respited  in  order  that  the  opin- 
ion of  the  Judges  might  be  taken,  tlie  point  was  afterwards  con- 
sidered by  them  :  and  they  w  ere  of  oj)inion,  that  the  conviction 
for  a  highway  robbery  was  proper:  that,  in  order  to  constitute 
robbery,  there  was  no  occasion  to  Uvse  weaj)ons.  or  real  violence : 
and  that  taking  money  from  a  man  in  siicli  a  situation  as  i*en- 
dered  him  not  a  free  man  (as  if  a  ]H*rson  so  rohhed  viovQ  in  fear 
of  a  conspiracy  against  his  life  or  chariu:ter)  was  sucli  a  put- 
ting in  fear  as  would  make  the  taking  of  his  money  under 
that  teri'or  a  robbeiy.  ((/)     And  a  case  \vhirh  had  been  pre- 

rf  Jones's  alias  I'.vaiKs's  case,  1T7<;,  I  Leach      o\  uw.  Jiulco.^  »)nly  were  present  at  the  consi- 
It^.     2  Ka»t.  I*.  C.  c.  Ifi.  s.  U^O.  n.  7M.  Xine      rlprnti'^n  of  tin*  rase.  De  Ctrev,  C.  J.  and  A<b- 
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Tioasly  ^decided  upon  tlie  same  point,  was  mtwudtomei  witk 
approbation.  >) 

In  the  latter  case,  whicli  m-as  so 'mentioned  mith  approba- 
tion by  tlie  Judges,  it  appears  tliat  there  was  some  actrnd 
violence  used  in  the  assault,  and  a  laving  of  hands  on  the 
party ;  and  in  the  former  case  there  was,  as  has  been  9ee%  a 
continual  force  and  violence,  and  a  threat  to  deliver  the  pnrCf 
up  to  the  mob  as  a  sodomite,  besides  the  fart  of  laying  hcdd 
of  the  arm :  circumstances  which  have  been  urged  as  giving 
a  peculiar  character  to  those  cases,  and  as  malLing  them  dis- 
tinguishable from  one  in  which  no  such  circumstances  should 
eust»(/)     But  the  circumstances  of  actual  violence  appear 
to  have  been  holden  not  to  malLe  anv  material  distinction  in 
a  case  in  which  they  did  not  occur,  and  where  the  Judges, 
after  great  discussion,  held  the  offence  to  amount  to  rob- 
bery. 
Douai;>%        On  the  18th  of  January,  1779,  the  prosecutor,  a  young 
iluii    ^^  gentleman,   was  passing  through   Soho-square,  between  the 
inouey  by    hours  of  SIX  aiid  soven  oVIock  in  the  evening,  when  he  met 
n.Tins,       the  prisoner.  \\  honi  lie  had  never  seen  before*    The  prisoner 
beitererur!.  ^iccostcd  him,  aiul  tlesiivd  that  he  would  give  him  a  present 
ply,  or  I      The  prosecutor  said,  ••  For  what  ?"  The  prisoner  answered^ 
will  uke      «  You  had  belter  comply,  or  1  will  take  you  before  a  ma- 
a^mag'i^-'*'   gistrate,  and  accuse  you  of  an  attempt  to  commit  an  unna- 
trateand     tural  criinc.*'    The  prosecutor  tlieu  gave  him  half  a  guinea^ 
f  a"n*a^""  wliicli  ilie  prisoner  said  was  not  sufficient ;  but  the  proaeci- 
leiiipito'    tor  h:i(l   no  moi-e  in  his  pocket.     On  the  i!Oth  of  Januaryi 
[*1014]  *about  four  o'clock  in  the  e\eiiing,  the  prosecutor  met  the 
coroniitnii  prisoiuM*  agaiii  in  Oxfonl-street,  who  made  use  of  the  same 
iiiinaturai    threats  as  before :  telling  the  prosecutor  that  he  knew  what 
hoMen  to     'i<^  passcd  iu  Soho-si|uare,  and  that  unless  he  would  give 
b«rob.       him  more  money,  he  would  take  him  before  a   magistrats 
^^^''  and  accuse  him*  of  the  same  attempt  ;  adding,  that  it  wonU 

go  hard  against  him,  unless  he  could  prove  an  aliiL  The 
prosecutor  th^^n  went  to  the  shop  of  a  grocer  in  Old  Bond- 
street,  the  prisoner  following  him,  and  staying  on  the  out- 
side the  door;  and  the  prosecutor,  being  in  the  shop^  took 
a  guinea  out  of  his  pocket,  gave  it  to  the  gi-occr,  and  de- 
sired he  would  give  it  to  the  man  at  the  door ;  which  the 
grocer  did,  and  the  prisoner  then  went  away.  The  prose- 
cutor stated,  that  he  was  exceedingly  alarmed  at  both  the 
times,  and  under  that  alarm  gave  the  money :  that  he  was 
not  aware  what  were  the  consequences  of  such  a  charge,  but 
sipprehendcd  that  it  might  cost  him  his  life. 

hurkt,  J.  being  nli*cnt,  an'l  them  being  one  v:i-  the  prisoner  was  comictoU  for  a  similar  roli- 

cancv.  b.-iy. 

«  brown'fc  c.n'*',  *).  B.  1763,  ror.  Eyre,  B.  /  ^cc   the   jiidgmenls  of  Perryn,    B.  and 

u'hon  H«cordi-.r,  Z  Knst.   P.  C.  c.   lf>.  i>.  130.  P>Iackstnne,  J.  in   I)onally*8  cai»e,  3  EasU  P. 

p.  715.  where  Ilarrold^  case,  aliot  lluttonV,  C.  c.   16.  ::.  1:)0.  p.   717,   713,  721.  and  Uic 

O,  B.  1778,  i««  in^ptinnrd.  9"  c»n'^  i»i  which  judgment  of  the  court,  as  delivered  by  WiUaVy 

J.  in  nnnallv^s  rase.  1  I^arh  199. 
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The  CMe  inM»  kit  to  IIm  jury,  with  directtons  to  ciniaiiier» 
in^  whedMr  thcgr  wore  satisfied  that  liM  proaecutor  ddi- 
veead  Ua  BMiBegr  tfafoogh  fear,  and  under  an  af^rdienaion 
that  Ua  life  waa  in  danger ;  and,  aeoondly,  if  tbey  ahraid  not 
think  that  tha  jproaeaitor  apf^ended  that  his  life  was  in 
danmv  Am^  vSethar  the  money  was  not  obtained  by  aeaaa 
af  urn  prisMer's  llireati,  and  against  the  wiU  of  the  proaa- 
caiv;  for  if  it  were,  even  in  that  case,  though  he  were  not 
hi  tor  of  Us  life,  tha  crime  would  amount  to  robbery.  Tha 
jaw  fend  tha  prisoner  guilty ;  ud  said  that  they  ware  sa- 
thmed  that  tha  prosecutor  deliTered  liis  money  tiirouf^  fear, 
and'undar  an  apprehension  that  his  life  wasin  danger.  Bnt, 
danhia  haing  antakained  respectug  the  conviction,  tha  jndg- 
UMnt  wna  respitad,  and  tiie  question  subnutted  to  tim  <^* 
rian  of  tha  Jhidgesu  Some  diflhrence  of  opinkm  prevaiung 
aniaugiit  tham,  Aey  directed  the  case  to  be  argued;  aim 
afear  afffpanenW  and  very  fell  consideration,  tiiey  at  kngfli 
nil  a^raed  that  it  amounted  to  robbery. 

naqduoas  af  tba  Judges  were  deUvered  ssrinfiNi,  and 
^■tiin  aoBM  learned  and  interesting  discussions  rela**  [*1015] 
lag  to  tiia  nature  of  the  fear  by  which  a  party  may  ba  In- 
iaead  to  part  with  his  property,  m  cases  where  iio  actaal 
viaianrn  u  ami^yed  to  obtain  it:  {g)  and  Willee^  J*  afler- 
wntda  ddivareid  tiie  result  of  their  deliberations.  He  said, 
that  tha  CwDto  of  tim  case  ahewed  that  there  was  the  neoes- 
aasT  felonlDua  interiltoa  in  tlie  prisoner  to  rob  the  proaa- 
cntor;  and  that  it  was  impossiblo  to  raise  a  doubC  timt 
torawna  m  auHdent  taking  from  the  prosecutor's  person, 
mtt  jm^ect  to  the  putting  m  fear,  he  stated,  that  it  is  not 
necessary  to  lay  a  putting  in  fear  in  the  indictment;  and 
that  the  circumstouce  of  actoal  fear  need  not  be  proved .  upon 
the  trial;  for  if  the  fact  be  laid  to  be  done  violently  and 
the  will,  the  law  ta  odium  moliatorU  will  presume 
Tliat  there  need  not  be  actual  vi<dencc,  a  reasoniAlc 
of  danger  caused  by  constructive  violence  being  suffi-^ 
;  and  that  where  such  terror  is  impressed  upon  the 
as  does  not  leave  the  party  a  free  agent,  and  he  deli- 
hie  money  in  order  to  get  rid  of  that  terror,  he  may 
dearly  lie  said  to  part  with  it  against  his  will,  so  as  to  con- 
olituto  robbery.  That  no  actual  danger  is  necessary ;  as  a 
ouiy  commit  a  robbery  without  using  any  offensive. 
;  as  by  using  a  tinder-box  or  a  candlestick  instead 
of  a  pistol.  And  that  when  a  villain  comes  and  demands 
UMney,  no  one  knows  how  far  he  will  proceed.  The  learned 
Jndge  then  referred  to  the  facts  and  circumstances  of  the 
cnae^  as  suficient  to  bring  it  within  these  rules  of  law.  He 
stated,  that  the  sitoation  of  the  prosecutor  was  that  of  a 

ff  T1k!««  opinions  are  given  at  length  in  the     g.  130.  p*  716.  to  p.  72G. 
report  of  tiM  c«^  in  t  East.  P.  C.  c.  16. 

vol..  II.  11 


1016 


Of  Botbery  from  the  Fenom 


[book  IV. 


young  gentleman  accosted  at  night,  in  the  streets  of  London, 
by  a  person  he  never  saw  before,  and  whom  he  must  have 
suspected  to  be  a  \iUain ;  and  that  this  person  demanded  a 
present.     Even  that   seemed  sufficient  to  satisfy  the  l^al 
idea  of  robbery.    But  the  prisoner  went  further,  and  used 
the  words,  ^You  had  better  comply,   or  I  will   take  you 
before  a  magistrate/'    This  then  was  a  threat  of  personal 
[^1016]  ^violence ;  for  the  prosecutor  had  every  thing  to  fear  in  being 
dragged  through  the  streets  as  a  culprit  charged  with  an 
unnatural  crime.    It  was  a  tlireat  which  must  necessarily 
and  unavoidably  produce  intimidation,  and  occasion  a  rea- 
sonable fear,  which  might  operate  in  comtantem  vtmni,  as 
well  as  in  meticulatum  virum*    He  then  observed,  upon  the 
argument  urged  by  the  counsel  for  the  prisoner,  lliat  this 
was  a  fraudulent  taking,  and  not  a  taking  by  violence ;  and 
said,  that  in  many  cases  fraud  would  supply  the  place  of 
violence;  as  in  burglary;  wiiero  though  it  was  necessary  to 
charge  a  breaking  in  the  indictment,  yet  there  might  be  a 
constructive  breaking  by  a  person  fraudulently  getting  ad- 
mission into  a  house  by  colour  of  law,  or  under  pretence  of 
taking  lodgings,  or  of  having  business.  (A)    But  he  said, 
that  the  Judges  did  not  determine  the  case  entirely  on  this 
ground,  but  were  of  opinion  that  there  was  proof  of  a  con* 
structive  violence,   which  they  thought  was  sufficient:  and 
that  they  were  all  of  opinion,  that  enough  was  proved  in 
this  case  for   the  jury  to  find  the  priianer  guilty  of  rob- 
ber>-  (i) 

This  doctrine  appeal's  to  have  been  acted  upon  in  subse- 
quent cases ;  {k)  in  one  of  wliich  the  party  delivered  his  mo- 
ney solely  for  fear  of  losing  his  character. 

Daniel  Hickman  was  indicted  for  i*obbing  one  John  Mil- 
ler of  two  guineas.  It  appeared  upon  tlic  evidence,  that 
the  prosecutor  had  some  employment  in  the  palace  at  St. 
threatenfog  James^s,  and  an  apartment  tliere  in  which  he  was  accus- 
rVi*/vi'7i  ^™®^  ^®  sleep,  and  that  tlie  prisoner  was  occasionally  a 
L  I017J  #8entinel  on  guai-d  at  the  palace.  One  night  the  prosecutor 
be?ora  a  treated  the  prisoner  with  some  bread  and  cheese  and  ale,  in 
justice,  on  his  room.  About  a  fortnight  afterwards,  very  late  in  the 
a  charge  of  evening,  the  prosecutor  was  going  up  stairs  to  liis  apart- 
turai*o^'  ment,  when  he  heard  somebody  close  behind  him,  and,  on 
fence,  turning  round,  saw  that  it  was  the  prisoner,  Miio  said.  <<It 
be^bber  ^  ™®**'  ^^^  prosecutor  asked  him,  what  brought  him  there 
though  the  ^t  that  timc  of  night :  upon  which  the  prisoner  answered, 
prosecutor  << I  am  come  for  satisfaction;  you  know  what  passed  the 


Hickman's 
cafe. 
Obtaining 
money  by 


h  Ante,  908. 

t  Donally^s  case,  1779.  1  Leach  193.  2 
East.  P.  C.  c.  16.  s.  130.  p.  715.  to  728. 

k  5taple^s  case,  O.  B.  1779,  Hickman^s  case, 
O.  B.  1783,  considered  of  by  the  Judges  in 
1783,   2  East.  P.  C.  c.  16,  s.  130.  p.  723. 


Staple  was  executed,  but  Hickman  was  re- 
prieved oil  condition  of  Transportation.  It 
appears  fiom  Hickman^s  case  (1  Leach  279.), 
tliat  Donnlly  was  not  executed,  and  that 
some  doubts  bad  been  entertained  as  to  the 
opinion  of  the  twelve  Judges  in  that  case. 
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)ther  night ;  you  uve  a  sodomite;  and  if  you  do  not  give  me  stated, 
satisfactiony  I  will  go   and  fetch  a  sergeant  and  a  file  of  ^^^1^^^^ 
men,  and  take  you  before  a  justice ;  for  I  have  been  in  the  hTs'inoncy 
Black  Hole  ever  since  I  was  here  last,  and  I  do  not  value  under  an 
my  life."    The  prosecutor  then  asked  him  what  money  he  pro*e?Iing 
must  have  I  when  the  prisoner  said,  **l  must  have  three  or  hischarac- 
four  guineas."      The  prosecutor   gave   him  two   guineas,  ier>and 
which  was  all  he  had,  and  promised  to  give  him  another  fjl^rof^^r- 
l^uinea  the   next  morning:  and  the  prisoner  took  the  two  sonaivio- 
Euineas,  saying,  ^  Mind,  I  don't  demand  any  thing  of  you."  ^^"^^* 
The  next  morning  he  came  and  received  the  other  guinea ; 
ind,  in  a  few  days  after,  upon  making  an  application  for 
more  money  upon  the  same  pretence,  he  was  apprehended. 
The  prosecutor  swore,  that  he  was  very  much  alarmed  when 
he  gave  the  prisoner  the  two  guineas,  and  did  not  very  well 
know  what  he  did ;  but  tliat  he  parted  with  his  money  un- 
der an  idea  of  preserving  his  character  from  i*eproach,  and 
not  from  the  fear  of  personal  violence. 

The  learned  judge,  who  tried  the  prisoner,  in  leaving  the 
case  to  the  jury,  remai*ked,  upon  the  point  in  which  it  might 
be   supposed  to  differ  from  that  of   Donally,  (1)  that  in 
Donaily's  case  the  prosecutor  had  sworn  that  he  deliverea 
his  money  under  an  apprehension  of  personal  danger,  as 
well  as  from  the  fear  of  losing  his  character :  but  that  in 
the  present  case  the  prosecutor  had  sworn  that  he  parted 
with  his  money  for  the  sake  of  his  character  only,  and  not 
*from  any  apprehension  of  danger  to  his  pei*son.    The  jury  [*1018] 
Imiid  the  prisoner  guilty;  and  that  the  prosecutor  parted 
with  his  money,  against  his  will,  through  a  fear  that  his 
character  might  receive  an  injuiy  from  the  prisoner's  accu- 
sation :  but  as  sunic  doubt  was  entei*taincd  w  hcther  the  case 
was  within  the  principle  upon  whicli  Donally ^s  proceeded,  it 
was  stibmitted  to  the  consideration  of  the  Judges  ;  and  their 
opinion  was,  afterwai*ds,  delivei*ed   by  Ashhurst,  J.  to  the 
foUowuig  eifect :  «*  Some  doubts  liaving  been  entertained  as 
to  tlie  opinion  of  the  twelve  Judges,  in  the  case  of  Patiick 
Donally,  tlie  learned  Judge,  who  tried  the  prisoner,  thought 
it  proper  that  the  present  case  should,  likewise,  bo  i-eferred 
to  their  consideration.     They  have,  accordingly,  conferred 
upon  it ;  and  they  ai'e  of  opinion  that  it  does  not  materially 
differ  fi*om  the  case  of  Donally  :  for  that  the  true  definition 
of  robbery  is  the  stealing,  or  taking  from  the  person,  or  in 
the  presence  of  another,  property  of  any  amount,  with  such 
t  degree  of  force  or  teri*or  as  to  induce  tlie  party  unwilling- 
ly to  part  with  his  pi-operty  ;  and  whether  the  terror  aioses 
from  real  or  exiiected  violence  to  the  pei*son,  or  from  a  sense  ^ 
of  injury  to  the  character,  the  law  makes  no  kind  of  differ- 
cna* ;  for  to  most  men  tlie  idea  of  losing  their  fame  and  ve- 
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potatioii  itt  eqnaUy  if  nol  more  terrific  tkan  the  dread  of  per* 
aonol  injury.  The  principal  ingredient  in  robbery  ie  a  raani's 
being  forced  to  part  with  his  property :  and  the  judges  an 
unanimoufdy  of  opinion  that  upon  the  principles  of  law,  and 
the  authority  of  Kirmer  decisions^  a  tlu-eat  to  accuse  a  man 
of  having  committed  the  greatest  of  all  crimes  is»  ao  in  the 
present  case,  a  siMdent  farce  to  constitute  the  crime  of 
beiT,  by  putting  in  feai*.    (m) 

This  case  scorns  to  have  gone  to  the  full  extent  of  the  doc- 
trine upon  which  it  proceeded,  and  must  be  considered  ao  in 
some  measure  qualified  and  restrained  by  subsequeBl  deci- 
[*1019]  sions ;  *in  one  of  which  it  was  holden  that  as  the  proaecotsr 
had  parted  with  his  property  for  the  purpose  ot  convicting 
the  prisoners,  and  after  the  apprehension  of  iiviufy  to  his 
charactM*,  from  the  foul  charge,  had  ceased*  i^  was  Mot  rob- 
bery ;  (a)  and  in  tlic  otiicr,  it  was  holden  by  a  majorify  of 
the  Judges  that  in  order  to  constitute  robbei^,  in  a  case  of 
this  kind,  the  propoi'ty  must  be  taken  upon  an  immediate  w* 
prehension  of  present  danger,  upon  the  charge  being  mam^ 
and  not  after  the  pailies  have  separated,  and  ih/cre  has  been 
time  to  deliberate  and  procure  assistance,  and  afler  a  firiead 
has  actually  been  consulted  respecting  the  transaction.  (•) 
^*^**  The  prisoner,  James  Reane,  was  indicted  ibr  a  hif^waj 

^^cuto/  i^hery,  and  taking  nineteen  guineas  and  a  shilling;  and 
havios        David  Watkins  was  chargcfl,  in  the  same  indictm^ity  as  an 
wted  with  accessory  before  t)ie  fart    The  evidence  of  the  prooecatar 
ty'iM^Ct'"  disclosed  the  following  circumstances:  On  the  12th  of  May, 
purpose  of   1794,  the  prosecutor  met  the  prisoner,  Rean^,  in  the  street* 
the  pr^M-^    He  was  an  entire  stranger  to  the  prosecutor :  but  he  asked 
uert,  and     for  money,  saying  that  he  was  in  great  distress ;  and,  apoB 
after  Uie     the  prosecutor^s  refusing  to  give  him  any,  went  away  nral- 
^'ofln^   tering  expressions  of  anger  and   discontent     On  the  next 
jury  to  bit   day  he  again  met  the  prosecutor  in  the  street,  and  repealed 
had'oeai-    ****  request  for  money;  and,  on  being  refused,  said  "Yon 
•d«  irwas    shall  be  the  worse  for  if     On  Friday,  the  23d  of  May,  he 
Jioueii  not  again  accosted  the  prosecutor  in  the  street,    and  told  him 
^^  '^^    t£it  he  had  taken  indecent  liberties  with  him  in  the  park, 
and  that  it  had  been  seen  and  could  be  proved  by  a  third 
person.    The  prosecutor,  with  a  violent  exclamation,  asked 
him  what  he  meant ;  to  which  he  made  no  reply,  but  walked 
away.     On  tlie  next  day  the  proQ^cutor  received  a  letter 
from  him  containing  similar  charges,   and  mentioning  his 

Elace  of  residence  :  in  consequence  of  which  the  prosecutorf 
aving  consulted  with  a  friend,  was  induced  to  write  to  him» 
[*1020]  *and  appoint  to  meet  him  in  the  street  to  hear  what  he  had 

VI  Hickman^f  caM,  1  Leach  278.    3  Eatt.         n  Reane's  case,   1794.    2  I^nch  616.    2 
P.  C.  c  16.  8.    190.   p.  72S.    The  prisoucr     East.  P.  C.  c.  16.  s.  133.  p.  734. 
was  not  executed  :  see  antCy  note  (ib).  o  Jackson  and  Shiplry  (case  of)  1  East.  V. 
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i  a^.  H«  accordingly  met  htnt  ttierc*  nhen  Reanc  said 
isC  if  the  {iiwiecutor  dit)  not  f^ive  liim  imincy  he  could 
rove  Uifl  having  ruumiltetl  iiidercnnies  witli  dim  in  the 
,vk,  aa  a  tiiinl  prrsun  hsiil  seen  it;  upon  which  t ho  other 
jrJHiK^r.  WatkiiiK.  Juirietl  Iheiri,  saying,  "  \^•ti.  I  eiw  yao." 
\e  |>rww<-utor  reclaimed,  that  it  was  a  hurriil  lUiouiitiable 
biiy:  upon  which  Wntkina  Haid*  "Tou  have  grt%t  in- 
rrsl  witli  governnient  i  I  shall  be  glad  of  a  [ilacc  a«  a 
irk,  rither  in  the  oMtoin  or  excise/'  The  prosecutor 
lid  thnt  he  woiilil  a[i|)ly  lot-  one,  upon  which  ^Vatkins  went 
iray.  Reanc  then  Haiil,  "You  have  pvcn  that  man  a  cor- 
Inty :  1  will  have  a  certainty  also ;"  upon  wluch  tlie  pro- 
TDtor  told  him  that  he  should.  On  the  following  morning 
«u'  met  the  prosecutor  by  appnintment,  and  told  him  that 
I  had  considered  the  matter,  that  he  must  have  twenty 
inds  IB  cash,  and  a  bond  for  lifty  puundH  a  year ;  npnn 
■Fluch  (lie  [miKe^'iitor,  in  prirsuance  of  a  plan  which  lie  had 
•viwMly  n>ncerted  with  his  friend,  told  Idm  that  he  could 
I  gJFK  then  to  him  tlien.  hut  that  if  he  UTiuld  wait  a  fow 
I  be  would  bring  him  the  money  and  the  bond.  The 
ecnloTi  on  his  next  interview  with  Reane,  ofTered  him 
•  twriity  (Hiunds:  hnt  he  i-ei'iisenl  to  take  the  money  with- 
t  tJie  blind,  upon  which  the  prosecutor  fetched  the  bond. 
i  gare  iL  together  with  nineteen  guineas  and  a  shilling, 
^  Ucanc,  who  cai-ried  both  the  bon<l  and  the  money  away 
I,  xaying  that  he  would  not  give  Die  pronecntor  any 
r  trouble.  It  wm  objected  on  behalf  of  the  prisonerH 
I  proof  was  defective;  as  in  order  t«  constitute  rob- 
ere  must  be  a  vioience.  or  fear  of  danger,  to  the  \iKr- 

■  or  character ;  and  that  such  violence,  or  fear,  must  exist 
when  tlie  propeily  is   parted  with  :  but  the  case 

■  kA  to  the  Jury,  who  found  the  prisoner  guilty;  upon 
miA  judgment  was  respited,  in  order  that  the  opinion  of 

t  twelve  Judges  miglit  be  taken.  At  the  first  conference 
p  Jadge«  (lliillei',  J.  being  absent)  were  inclined  to  think 
~t  thiii  wait  not  robbery,  as  then-  was  neither  viiitcnce  nor 
'  at  tlie  tini»  the  prosecutor  parted  with  his  projiefty. 
kyrct  C.  J.  observed,  "that  it  would  be  going  a  step  fur-  ['1021] 
Sp  tlian  any  of  thi-  cases  to  hold  this  to  be  robbery,    lliat  ™ 

9  principle  of  robbery  was  violence  -.  and  whert^  the  money 
H  deliveivd  ttirongh  fear,  that  was  ronstnictivo  violejice. 
E^al  the  principle  he  had  acted  upon,  in  tuicli  cases,  whs  to 
Itatp  the  question  to  the  jury,  whether  the  defendant  had,  by 
^rrtain  cin'timstnuce^,  impressed  such  a  terroi-  on  the  prose- 
r«tnr  aw  to  render  him  incapable  of  resisting  the  demand, 
flicrerore,  when  the  pniseciitor  swore  that  ht  was  under  no 
*fpR)hension  at  tiie  time,  hut  gave  liis  money  only  to  convict 
tt*  prisoners,  he  negatived  the  robbery.     That  this  was  dif- 
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Corait  firom  Norden's  case,  {p)  where  there  was  actaai  vio- 
lence:  fcr  hnre  there  wan  neither'  actual  nor  constructiTe 
▼iolence.  A  man  might  be  said  to  take  by  violence  who  de- 
prived the  other  of  the  power  of  resistance,  bj  whatever 
means  he  did  it.  And  he  saw  no  sensible  distinction  between 
a  personal  violence  to  the  party  himself,  and  the  case  put  by 
one  of  the  Judges  of  a  man  holding  another's  child  over  a 
rivefr,  and  threatening  to  throw  it  in  unless  he  gave  him 
BMmey."  The  Judges  thought  the  matter  deser>  ing  of  fnrtii- 
er  consideration ;  but  they  ultimately  adhered  to  the  opinion 
to  which  they  had  at  first  inclined ;  and  held  (BuUer,  J.  being 
absent)  that  the  conviction  was  wrong :  as  there  was  no  vio* 
Jackfon,  loDoe  either  actual  or  constructive,  {q) 
Shtotor,  The  prisoners  John  Jackson,  William  Shipley,  and  John 

^r^  Mottis,  were  indicted  for  robbing  one  W.  8.  in  the  dwell- 
oQ  Tak-  ing-house  of  one  S.  Rowe^  The  evidence  of  the  prosecutw 
faBcmoney  ^p^gg^  that  while  he  was  threshing  in  his  father's  bam»  at  a 
proM^^tor,  pl*ce  called  Gidling,  the  prisoners  Shipley  and  Morris  came 
upon  a     '  to  him  and  asked  if  W.  S.  lived  there,  to  which  he  answered 

**"* *  ^im  *^**  ^^  ^*®  ^^  "^*^"'  '^^^y  ^^^^  asked  him,  if  he  remembcr- 
ofaoun-  ^  lying  with  two  soldiers  some  time  before;  and  upon  Us 
natural  of-  saying  that  he  did,  they  said  tliat  one  of  the  soldiers  named 
[^1022]  JacksoUf  had  said  that  he  liad  abused  liim ;  and  *that  Jackson 
'J'  was  then  come  over  to  Cai*lton«  (an  adjoining  place)  and  woold 
S^^un.  certainly  follow  the  law,  unless  he  would  come  and  make  it 
lets  th«  op  with  him :  but,  that  if  he  Went  thei*e  and  made  it  up  widi 
™"*uken  J*cl^^'*>  thei*e  would  be  no  moi'e  of  it.  The  prosecutor 
immediate-  answered,  that  he  knew  nothing  of  the  sort,  but  that  he  would 
It  upon  the  go  and  heai*  what  Jackson  had  to  say.  Shipley  and  Morris 
madV  and  ^^^  ^^®"^  away ;  and  the  prosecutor  followed  tliem  to  a  pub- 
iiot  aKor  lie-house,  kept  by  S.  Rowe,  at  Carlton*  where  he  also  found 
the  parties  ^e  prisoner  Jackson,  and  another  soldier.  Some  conversa- 
rMd^^nd  ^'^^  ^^^^^  placc  in  a  private  i*ooni,  when  Jackson  preferred 
there  had  the  Same  charge  against  the  prosecutor  of  his  liavine  unna- 
fortiie'"ro-  ^^^"^'y  ftJ^w^ed  him ;  which  was  positively  denied  by  ttie  pro- 
secutor to  secutor.  At  last  Jackson  told  the  prosecutor,  that  if  he  would 
deliberate  pay  him  the  expences,  there  should  be  no  more  of  it ;  and, 
cure^assigt.  ^P^"  ^®  prosecutor  saying  that  he  was  willing  to  pay  any 
ance :  and  thing  in  reasou,  Morris  and  Shipley  made  out  a  soH;  of  ac- 
SST  *^*^'  ^^**"^  ^y  setting  down  in  writing  the  following  articles  as 
where 'the  mentioned  by  Jackson,  *<  Doctor,  1/.  lis.  6d. — For  abusing 
prosecutor   me,  iL  88. — Morris,   105. — Shipley,  5s. — The  otlicr  soldiw, 

mS^^^llid  ^**  ^"  ^^^  *®***  ""^'^  ^^  17s.^but  they  asketl  to  have  four 
suck  frieud  guincas.  The  prosecutor  said,  he  had  no  such  money :  but, 
was  pre-  upou  their  insisting  upon  having  it,  he  said,  he  would  try  to 
Se  money  8®*  *^  trom  his  parents ;  and  asked  one  of  tliem  to  accompany 
was  paid,    hiui,  whicli  Shiplcv  acroriUngly  did.     The  prosecutor  swore 

p  Ante^  1003.  7  Ktnno'scase.  Z  Fast.  P.  0.  r.  K>.  ?,  132. 

n.  734.     2Tenrb  616. 
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JB,t  tin  vrui  tnucli  Iriglitencil  and  liurricdt  and  did  not  kiiow 

put  best  to  do.     Ho  went  how(?ver,  ticconipanied  by  Ship- 

,  In  his,  uiotlici-'a ;  wild,  under  the  prct«nc«  of  a  soldier 

iving  been  tiiirt.  obtained  IVom  lier  tour  guineas.     On  their 

ittini   to  tin-  pulilic-bousc.  the   prusvcutor  stopped   at  the 

Kim;  oroHV  Sliclton,  and  prt^vaile^  ujMn  Shelton  to  go  along 

b  liiui.     Slii'lton  enquin^d  what  wa><  tlie  matter;  and,  ujmii 

inrormi-d   by   Shipley,   declared   liis   diabcliol'  of  the 

irge,  and  »M  Umt  il'  it  wcrt'  his  own  ca^ie,  he  would  not 

jr  Uir.  money ;  upon  which  Shipley  said,  that  if  t.i»e  prosecu- 

r  did  not  pay  the  money,  it  would  cost  him  SOi,  or  lOOU, 

Fpcriiaps  his  neck ;  that  he  was  himself  a  contitahlc,  and 

dd  go  for  »  warrant  the  next  nmming.     I'liis  language 

'iglitetied  tJi«  prosecutor  icry  much.     When  tlie  protwcii-  r*1023T! 

,  Shipley,  and   Slieltnn  got  to  tJtc  public-house,  Jackson. 

[nrriis  and  the  other  soldier,  uerc  in  the  same  I'ooin  in 

^ch   tho  prosecutor   li»d   left   them.     The  prosecutor  sat 

■v*» :  and.  adter  a  few  minutes,  laid  the  four  guineas  upon 

t  tables  and  HKked  who  would  take  it ;  upon  which  they  all 

lid  "  Jarkwin  :*'  hut  Shipley  took  it  up ;  and  amongst  them 

'  returned  back  six  shillings  to  the  prosecutor,  Iialf-a- 

bwn  of  which  was  said  to  be  for  his  friend's  cxpences, 

f  Sht^lton.)     The  prosecutor  asked  for  a  receipt ;  hut 

8  8aid  his  friend  would  do  as  well :  and  Shelton  made 

n«  CDquiries  us  to  the  diK-tor  to  whom  Jackson  had  applied, 

_i  received  only  c^  asive  aiiswers.     Tho  prosecutor  swore  to 

IB  falsefanod  of  the  charge,  but  .saiil  he  was  scared  at  it,  and 

t  »u  the  reason  why  be  parted  with  his  money.     On  his 

iualion  it  appearul,  tliat  Jackson  had  tirst  mode 

pontile  morning  after  the  night  tlicy  had  lain  to> 

|t  ilid  not  repeat  it  then ;  and  that  tUey  continued 

i  ilrinking  for  several  bouis  aftei- :  that  aftei*wards, 

I  bearil  of  .nickson's  having  repeated  the  charge  in 
I  companies,  which  had  caused  him  much  agitation. 
jieltoit's  evidence  went  to  coiilirm  the  pi-osecutor  in  his  ac- 
nt  as  to  Iho  part  of  the  transaction  which  happened  in  liis 
;  and  he  also  swore  that  as  they  were  going  into  tlio 
ribRc-bousc,  he  called  the  prosecutor  back,  aiitl  advised  him 
t  to  pay  the  money.  And  he  added,  that  the  prosecutor 
vu  quite  scared  out  of  his  w  its. 

Tlicnc  facts  being  left  to  the  jury,  tliey  Touiid  the  prisonei-s 
fiuUty,  and  seiitence  wa;*  p.is8ed  upon  them ;  but  cxdbutioii 
~»  rea|tited  on  a  doubt  conceived  by  Graham,  B.,  by  whom 
'ywere  tried,  whether  the  ca«c  did  not  go  somewhat  be- 
i  tlMKW  which  had  hi-en  jirevioiisly  decided ;  and  princi- 
llly,  because  the  prosecutor  had  a  friend  present  during  tho 
"  icUoii.  Tho  case  being  submitted  to  the  consideration 
pifhe  Judges,  a  majority  of  tliem  were  of  opinion  that  it  did 

t  lo  robbery,  though  the  money  were  *takeii  in  tho  r*1024]    -  , 
IfntPRCi:  of  the  prosecutor,  and  the  feiir  of  losing  his  charac-  
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ter  were  upon  him.  M o«t  of  the  majority  thought  thftt^  te 
onler  to  constitite  rohbenr,  the  money  must  be  parted  with 
/rom  an  immMaie  amrtkenrion  of  present  danger  upon  tke 
charge  being  made  ;  and  not,  as  in  ttiifl  raae,  where  the  partfeB 
had  aeparatedy  and  the  prooecutor  had  time  to  deliberate  upon 
it,  and  apply  for  asRintance ;  and  had  applied  to  a  (Hend^  by 
whom  he  was  advised  not  to  pay  it,  and  who  was  actually 
present  at  the  very  time  when  it  was  paid ;  which  circnm* 
stances  they  thought  had  the  appearance  rather  of  a  eonupool- 
tion  of  a  prosecution  than  of  a  robbery,  and  seemed  Iudo  a 
calculation  whether  it  were  better  to  lose  his  money,  <»  rtak 
his  character.  And  one  of  the  Judges,  who  agreed  fliat  It 
was  not  robbery,  thought  that  there  was  not  such  a  emluiti- 
ing  fear  as  could  operate  in  canstantem  rirum,  from  the  time 
Yfhen  the  money  was  demanded,  until  it  was  paid ;  as  lii  tke 
interval  the  jnxMtecutor  had  taken  advice,  and  might  have 
procured  assistance^  Those  Judges,  who  thought  flie  caae 
did  amount  to  robbery,  considered  the  question  as  conclodei 
by  the  finding  of  the  jaiT»  ^^^  ^^  prosecutor  had  parted 
with  his  money  through  fear  continuing  at  the  time,  which 
fell  within  the  definition  of  robbery  which  had  been  loM 
adopted  and  acted  upon ;  and  they  said  that  it  would  be  «- 
ficult  to  draw  any  other  line*  They  thought  also  fliat  this 
sort  of  fear  so  far  differed  from  cases  of  mere  bodily  fear, 
that  it  was  not  likely  to  be  dispelled,  as  in  those  cases,  1^ 
having  the  opportunity  of  applying  to  magistrates  or  oflMni 
for  assistance ;  the  money  being  given  to  prevent  the  piihHe 
disclosure  of  the  charge,  (r) 

Mr.  East,  who  cites  this  case,  from  MS.  Jud.  (t)  has  s«g* 
gested  a  question  whether  the  decision  does  not  in  a  great 
measure  over-rule  the  case  of  Hickman,  which  is  mentioBel 
r*1025]  *in  the  preceding  pages.  (()  .But  it  should  be  observed,  that 
the  circumstances  of  these  cases  materially  differ ;  and  par* 
ticularly  that  in  Hickman*8  case  tlie  two  guineas  were 
given  immediatd^  upon  the  charge  being  made,  and  timt 
there  was  no  previous  application  to  any  friend  or  otiMr 
person,  from  whom  adWce  or  assistance  might  have 
jirocured. 

Having  thus  treated  of  the  facts  and  circumstances 

sary  to  constitute  the  crime  of  robbery,  this  chapter  mi^  be 

concluded  by  shortly  adverting  to  some  points  which  have 

been  decided  respecting  persons  aiding  and  abetting  in  this 

oflbncc,  and  also  respecting  the  indictment. 

Ofprinci-      '  The  same  g^nenu  rules  which  prevail  in  other  cases  of 

a^ewo^     principals   and   accessories,  apply  also  in  the  case  of  rob* 

ries.  bery.(ii)    Thus  if  several  persons  come  to  rob  a  man^  and 

r  Jackson,  Shipky,  and  Morrif  (case  of)  »  U,  xxiv.  in  th«  margin, 

cor.  Graham,  B.  Xgttingham  Spr.  Ass.  1802,  I  Anie^  1016 ,  el  seou* 

and  East.  T.  1802.  1  East.  P.  C.  Addenda  u  .fn/«,  Book  I.  Chap.  2. 

•xxi. 
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are  all  (ircwnt,  luii]  one  only  oi-tually  tukcs  tlie  moiicy.  it 
ibbrr}'  ill  nil.  (x)  Ho  if  A..  U.,  and  C.,  nnmc  tn  roraiiiU  a 
,  and  A.  Ktaiid  sentinel  at  a  hc<lge-rui-n(^r  to  wat«:h  ii' 
perwn  »lioiiltl  come.  And  B.  Hnil  C.  commit  tliv  nibbm-y, 
'ill  bp  robbery  in  A.  nlnn,  tlioiigh  )ic  was  at  a  distance 
tli«u.  and  not  witiiin  viirw.  (y)  And  the  principle  of 
al  pcrNun^  engaged  in  one  common  design,  being  in  the 
"  tin*  la«  present  when  the  Turt  is  committed,  has  been 
'd  to  a  considerable  extent  in  the  case  of  robbery.  For 
three  men  went  out  to  rob.  and  attacked  a  man  who 
escape,  and  while  two  of  them  were  engaged  witJi 
"le  third  robber  rode  off  and  i-ohbed  another  pei-son 
highway,  without  the  knowledge  of  the  two  other 
'  out  of  Uieir  view,  and  then  returned  to  thcnh;  it 
hftvo  been  bnlden  that  all  of  them  were  guilty  ol' 
they  came  together  with  an  intent  to  rob,  and 
ono  inatlier  in  *so  doing.  («)   But  where  several  men  P 

1  hkIc  out  Ut  commit  i-obbery,  and  at  Uoiinslow 

parted  from  the  company,  and  rode  away  to- 
Colbrook.  anil  the  others  rode  towanls  £gham,  and  at 
of  about  three  miles  from  Hounslow,  committed 
,}  it  was  holdeii  that  the  man  who  parted  from  the 
not  guilty  of  this  robbery,  though  ho  rode  out 
ra  upon  the  same  design :  foi'  he  left  them  at 
'lUtd,  as  he  did  not  fall  in  with  them  afterwards. 
lie  repented  of  the  design,  hut  at  least  he  did  not  pur- 
i  It  (a) 

tfresnmption  of  a  party  repenting  of  his  evil  design. 
'b  have  been  admitted  to  a  greater  extent  in  a  more 
It  appeared  in  evidence  that  the  two  prison- 
tho  prosecutor  as  he  was  walking  along  the 
islung  him,  in  a  peremptory  manner,  what  money 
B  bis  pocket.  Upon  his  replying  that  be  had  only 
e  half[>enny,  one  of  the  prisoners  immediately  said 
.  "if  he  really  has  no  more,  do  not  take  that," 
(  as  if  with  an  intention  to  go  away :  but  theotlier 
ipped  tlie  prosecutor,  and  robbed  him  of  tbe  two- 
■nny.  which  was  all  the  money  he  bad  about  him. 
tenitur  could  not  ascertain  which  of  them  it 
ivui  used  this  expression,  nor  which  of  them  had 
I  thr  tialfjiencc  from  his  pocket    The  court  said  that 

I  evidence  went  to  the  acquittal  of  both  the  prisoners ;  for 
It  mea  as'<ault  another,  with  intent  to  rob  bim,  and  one 

kttm,  before  any  demand  of  money,  or  ofTer  to  take  it  be 
ilr,  i-epcnt  of  what  he  is  doing,  and  desist  from  tlio  prose- 
iMt  of  Buch  intent,  ho  cannot  be  involved  in  the  guilt  of 
in,    who  afterwards  takes  the  money  j  for  he 

I I  Uil.  Hi.     I  IIiiTk.  1'.  C.  c.  :i^.  I.  B.      1  Hall-  533,  5M. 

■  J  I  RiJ»  KM,  {3T.  onlr,  30.  n  HtHf  and  ol>iFr>  (r»x  1l^.^   I  I 

»IH»irt.  r.C. .-.».».  S.PuJ(eT'it«Hr,      fisn. 
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Of  the  in- 
dictment. 


changed  his  evil  intention  before  the  act  which  completea 
oflTence  was  committed.    That  the  priBoner,  therefore,  wUdn 
ever  of  the  two  it  was  who  thus  desisted,  could  not  be  gniHjf 

[*1027]  of  the  oBence  charged:  that  one  of  them  was  guiltyt  •M 
which  of  them  personally  did  not  appear.  And  as  the  preoo" 
cutor  could  not  ascertain  who  it  was  that  took  the  {Hroperljy 
both  the  prisoners  must  be  acquitted.  (6) 

l*be  indictment  for  robbery  must  state  an  assanlt  upon  the 
person ;  and  that  such  assault  was  made  fdonumdifm  JkmA 
where  the  indictment  charged  that  the  prisoner,  **  in  aiid  smni 
one  I.  M.,  &c.  did  make  an  assanUlf  and  him  the  said  L  m^ 
in  corporal  fear  and  danger  of  his  life  then  and  fliere/gli«ifiw 
Iv  did  pi^,''  it  was  holden  to  be  defective ;  and  that  the  ooiis- 
sion  of  the  statement  of  the  assault  having  been  fidomwdj 
made  was  not  aided  by  tlic  statement  of  tlic  |ll*osccntar  httvi^g 
been  feloniously  put  in  fear  and  danger  of  his  life.(e)  Tka 
taking  must  be  charged  to  be  with  vi«>lence,  and  against  Urn 
will  of  the  party ;  and  tlie  statement,  in  the  usual  fom  if  sn 
indictment  for  this  offence.  Is,  certain  goods,  &c.  of  the  sniA 
A.  B.,  from  his  pei*son  and  against  his  will,  then  tnd  fbttn 
feloniously  and  violently  did  8t«*al,  take,  £x.*'  Bat  the 
word  tiolently  is  not  essentially  necessaiy:  as  in  i 
where  it  was  objected  tliat  the  indictment  did  not 
that  the  taking  was  done  violtHterf  and  that  tlie  prisoner 
therefore,  entitled  to  his  clergy,  and  the  authority  of 
Hale  was  cited,  (d)  all  the  Judges,  upon  the  point  being 

[♦1028]  served*  agreed  diat  the  wonl  violent ei-  *was  no  technical 

essentially  necessary  in  the  iiulictmcnt :  and  that  if  it  appear- 
ed, upon  the  whole,  that  the  fact  was  committed  witih  ▼!»• 
lence,  it  was  suflicieiit  to  (^nistitute  a  robbery,  {e)  And,  wilii 
respect  to  the  authonty  (!ited«  they  said  that  Lord  Hnk^  fai 
tlie  passage  i'efei*red  to,  was  inaccurate  in  his  expreMks} 
that  the  definition  which  he  gave  of  robbery  was  a  fnlnninM 
taking  from  the  person  with  violence ;  and  that  if  the  fiict 
were  so  described  in  the  indictment,  as  to  answer  the 
tion,  it  came  up  to  Lord  Ilalc*s  own  doctrine.  (/)  It  i 
sidered  as  uncertain  whether  the  indictment  should  chavn 
that  the  party  was  put  in  fear ;  though,  as  such  statemenlM 
usual,  it  will  be  more  safe  to  insert  it  {g)    But,  in  gencmi^ 

b  Richarclfon  and  Greenow  (case  of),  O.  B. 
17S5,  cor,  Bullfir,  J.  1  Leach  387.  The  court 
aleo  said  that  it  was  like  the  Fpnrich  case, 
where  five  men  were  indicted  for  murder,  and 
it  appeared,  ott  a  special  verdict,  that  it  was 
murder  in  one,  but  not  in  the  other  four,  but 
it  did  not  appear  which  of  the  five  had  given 
the  blow  which  caused  the  death ;  and  it  was 
ruled  that  as  the  man  could  not  be  clearly  and 
positively  ascertained,  all  of  them  must  be  dis- 
charged. « 

e  Pelfryman  and  Randal  (caM  of),  S  Leach 

d  I  Hale  534 :  where  it  is  said  that  the  in- 


dictment must  run,  miod  vi  et  armU 
in  regid  via  ibidtmf  ix,  40s.  innteuniii 
ratii  fdonir^.  et  violenterefpii  a  fttrmmH  ;  wmA^ 
tberelbre,  if  the  word  violaUtr  be  (Knitted  In 
the  indictment,  or  not  proved  upon  tiM  tvl» 
dence^  though  it  be  in  aud  ffid  r^id  d  fibnki 
eepil  a  perttmi^  it  is  but  larceny,  and  tiM  «f* 
lender  shall  have  his  clergy :  and  Dy,  ttC  b» 
H.  17  Jac.  in  B.  R.  2  Rol.  Rep.  154.  an 
cited. 

e  Smith's  case,  2  East.  P.  C.  c.  16.  a.  16S. 
p.  783,  784. 

/  Id.  Ibid. 

g  i  East.  P.  C.  c.  16.  s.  166. p.  783, 
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mo  todndcal  description  of  the  fact  is  necessary^  if  upon  the 
wkole  it  plainly  a^ear  to  have  been  committed  with  violence 
againgt  the  will  of  the  party.  (A)    And  where  the  taking  has 
been  by  a  putting  in  fear  by  means  of  threats  to  charge  the 
party  with  sodomitical  practices,  the  indictments  appear  to 
nave  been  for  i-obberies  in  the  usual  form,  (i) 
It  was  formerly  material  to  state  correctly,  in  the  indict-  Statement 
whether  the  robbery  was  committed  in  or  near  the  ofJ^^epJace 
^9  highway;  and  many  points  of  much  nicety  arose  as  robbery  ^ 
to  thit  manner  of  siidi  statement,  and  also  as  to  what  should  was  com- 
be Gooaldered  as  a  highway  robbery,  (fe)    But  the  statute  "i^^^- 
S  W*  Ic  M.  c  9.  8.  1.,  relating  generally  to  all  robberies, 
wbeflier  in  a  highway,  house,  or  elewhere,  (l)  makes  these 
points  no  longer  necessary  to  be  considered,  particularly  in 
falling  (as  most  of  them  will)  within  that  statute.    In 
wbiSdi  occurred  soon  after  the  statute  was  passed, 
tbe  indictment  was  for  a  robbery  near  the  highway, 
*Uid  a  robbery  in  a  house  was  the  offence  proved,  it  was  [^1029] 
hoMoB  by  all  the  Judges,  that  as  the  statute  took  away  clergy 
in  all  robberies,  the  jnisoners  should  not  have  their  cler- 
gy, (m)    And  so  upon  an  indictment  which  charged  the  pri- 
soner with  robbing  a  person  in  a  field,  near  the  highway, 
wbere  the  jury  found  a  verdict  ^guilty  of  the  robbery,  but  not 
Bear  the  highway,"  it  was  holden,  by  all  the  Judges,  that  the 
prisoner  was  ousted  of  clergy,  (n)    And  a  case  is  mentioned, 
as  having  been  determined  upon  similar  principles,  where  the 
robbery  was  in  a  house  in  a  str^et,  hired  by  one  of  tlie  priso- 
ners t^  the  purpose,  but  not  inhabited  by  any  one ;  and  the 
indictment  charged  the  robbery  to  have  been  committed  in  the 
dwelling-house  of  that  prisoner,  (o)     It  appears,  thei*efore9 
tfiat  it  is  not  material,  where  the  robbery  is  charged  to  have 
been  committed  in  a  dwelling-house,  that  the  ownership  of 
the  boose  should  be  correctly  stated.    Thus,  where  the  priso- 
ner was  convicted  upon  an  indictment,  which  charged  him 
with  robbing  a  person  in  llie  dwelling-house  of  one  Aaron 
Wilday,  and  it  had  not  appeared  who  was  the  owner  of  the 
house  in  which  the  fact  was  committed,  the  Judges  held  the 
conriction  proper,  (p)     And  again  where  the  prisoner  was 
indicted  for  robbing  a  person  in  the  dwelling-house  of  Joseph 
Johnstone,  and  it  appeared,  upon  the  evidence,  that  the  pri- 
soner, whose  name  was  Susannah  Johnstone,  had  committed 

h  2  East.  p.  C.  c.  16.  s.  166.  p.  703.  s.  127.  m  Summers's  case,  1705.    2^ast.  P.  C.  c. 

p.  70t.  16.  s.  68.  p.  785. 

t  .Jooe«*s,  alias  Evans's,  case,  2  Kast.  P.  C.  n  Wardlc^s  case,  1800.  2  East.  P.C.  c.  16. 

c  16.  t.  130.  p.  714.     1  Leach  139,  anlt^  1010.  s.  168.  p.  785. 

the  other  cases  of  a  similar  nature,  cited  o  Darnford  and  Newton  (case  of),  O.  B. 

,  1015  to  1024.  1780.    2  East.  Ibid. 

k  1  Hale  535,  536.    2  East.   P.  C.  r.  16.  s.  p  Pye's  case,  jyarwiek,  1790,  cor,  Thomp- 

ISe.  p.  784,  785.  son,  B.  and  in  East.  T.  1790.    2  East.  P.  C. 

/  Ante,  988.  c.  16.  s.  168.  p.  785,  786.     1  Leach  352,  note 
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the  robbery  in  the  house  of  her  husband,  but  the  ChristlM 

name  of  the  husband  could  not  be  proved ;  the  prisoner  bs- 

ing  convicted  upon  this  evidence,  the  Judges  were  of  o^bIm 

that  the  conviction  was  proper,  (q) 

iiuUci.  In  a  case  of  an  indictment  for  a  highway  robbery  on  tke 

Inc  Uw  "*^   person  of  Elizabeth  Hudson^  it  appeared  tliat  such  was  tlw 

r*  10301  ^"^'^'^^  ^^  ^^^  prosecutrix  at  tlie  time  the  robbery  was  com* 

\ii^iitn       mitted,  but  that  after  the  robbery,  and  at  the  time  tfe  bill 

YimMofUie  was  presented  to  the  grand  jury,  and  found  by  theniyidn  was 

P|?°""^^  married  to  a  person  of  the  name  of  Heywood ;  uid#  Wfim 

iiMhmd       these  facts,  it  was  objected  that  the  indictment  was  emMMiL 

married      But  Gould,  J.,  and  Eyre,  C.  B.,  held  that  the  de8cri|itkNi  of 

rob!^^      the  prosecutrix,  in  this  case,  by  her  maiden  name,  wis  rndt- 

hoiden  to     cient.  {r) 

be  i&oper.  In  roDberv  from  the  person,  as  in  other  complicated  or 
The  Terdict  ag^gravated  larcenies,  the  prisoner  may  be  acquitted  of  Hie 
^j^'f  circumstances  of  aggravation,  namely,  the  fear  or  violence, 
simple  lar-  and  found  guilty  of  the  simple  larceny.  {$) 
ceny  only.  When  the  prisoner  is  found  guilty  of  the  robbery,  the  po- 
Punish-  nishment  is  capital ;  the  offence  being,  as  we  have  se^  ex- 
jr.^nt.  eluded  from  clor.a^y  by  the  provisions  of  several  statutes.  (I) 


[♦1031]  *CHAPTER  THE  SIXTH. 

Of  Larceny.  (1) 

We  may  now  consider  of  the  offence  called  larcenif,  a  word 
formed  by  contraction,  or  rather,  as  it  has  been  said*  by 
abuse,  from  latrociny,  latrociniumf  and  used  to  signify  tlie 
violation  of  the  property  of  another  by  theft,  where  tlie  pro- 

q  Johnttone'i  cavo,  1793,  cor.  Aabhurtt,  J.,     whether  the  prisoners  were  or  were  aotgidlcy 
and  in  East.  T.  1793.    2  East.  P.  C.  c.  16.  s.     of  the  felony  and  robbery  charged 


168.  p.  786.  them  in  the  indictment ;  the  Judges  thou^t 

r  Tunier*8  case,  1  Leach  536.  that  judgment  of  larceny  could  not  ba  girta 


«  t  East.  P.  C.  c.  16.  s.  167.  p.  784.    But  upon  such  finding.  They,  therefon, 

where  a  special  yerdict  was  found,  which  the  prisoners  to  be  tried  upon  another  iii&t* 

stated  facts  amounting  only  to  a  larceny,  as  ment.    Rex  v.  Francis,  anie,  994. 

the  only  doubt  referred   to  the  court  was  /  ^n/e,  987,  988. 

(1)  Massachusetts.-- In  an  indlctmeDt  for  larceny  and  shop-brcaklne,  proof 
that  part  of  the  goods  stolen  were  found  in  the  possession  of  the  defendaot, 
is  prima  facit  evidence  that  he  is  guilty  of  the  whole  charge  in  the  indlct- 
ment ;  not  only  that  he  stole  the  whole  of  the  articles  taken  from  the  shofs 
bat  also  of  his  breaking  and  entering  as  alleged  in  the  indictment ;  uoleM  the 
defendant  give  some  reasonable  account  how  he  came  by  the  goods. — Coib- 
monwealth  o.  Millard,  1  Mass.  Rep.  6. 

In  the  case  of  the  Commonwealth  v.  Trimmer,  1  Mass.  Rep.  476,  it  was 
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pertjisiiiot  taken  from  the  ];iouse  or  the  person  of  the  owner 
undOTSUch  circumstances  of  aggravation  as  have  been  noticed 
in  the  preceding  chapters  of  this  Book.  In  cases  where  the 
value  of  the  property  taken  is  above  twelve-pence^  the  oflfence 


decided  that  a  feme-covert  i<t  not  chargeable  for  a  larceny  jointly  with  her 
husband.  And  in  the  same  case,  that  removing  a  plank  which  is  loose,  and 
Is  not  fixed  to  the  freehold  in  a  partition  wall  of  a  boilding,  is  not  a  breaking 
within  the  statute.  It  appeared  also  in  this  case,  that  the  goods  stolen 
were  the  joint  property  of  i^aley  and  one  Emery, — and  that  in  the  indict- 
ment, they  were  alleged  to  be  the  property  of  Haley  only,  whereupon  Sedg- 
wick J.  said,  if  the  cause  proceeded,  there  must  be  an  acquittal,  as  a  convic- 
tion upon  this  indictment,  would  be  no  bar  to  another  prosecution. — The  de- 
fendants consenting  to  an  amendment  of  the  indictment,  the  cause  proceeded. 
In  the  case  of  the  Commonwealth  v.  Brown,  4  Mass.  Rep.  580,  it  was  ruled 
that  if  one,  to  whom  a  waggon  load  of  goods  consisting  of  several  packages, 
is  delivered  to  be  transported  from  one  place  to  another,  fraudi>lently  take 
away  one  of  the  packages,  such  taking  is  felony.  And  per  Parsons,  C.  J.  ^  I 
am  of  opinion,  admitting  the  defendant  to  be  a  common  carrier,  and  thus  to 
have  had  a  lawful  custody  of  the  goods,  yet  all  the  goods  in  the  waggon  were 
delivered  to  him  as  one  mass  or  body,  and  his  taking  away  one  of  the  pack- 
ages, was  a  separating  of  a  part  from  the  whole,  and  thus  was  determined  the 
supposed  privity  of  contract ;  for  the  contract  with  him  was  not  to  carry  the 
several  packages  of  which  the  load  was  composed,  but  to  carry  the  load  in 
the  state  in  which  it  was  delivered  to  him. 

^'  I  have  thus  ita  considered  the  defendant  as  a  common  carrier,  having  a 
special  property  in,  and  a  lawful  possession  of,  the  waggon  load.  But  he  was 
not  a  common  carrier,  but  a  mere  servant  to  drive  the  team  of  a  common 
carrier.  It  would  be  extremely  mischievous  to  have  it  understood  that  eve- 
ry driver  of  a  team,  employed  to  drive  the  team  of  a  common  carrier,  has 
a  special  property  in  the  load,  so  that  if  he  drives  elsewhere  than  hAvas 
engaged  to  drive,  and  takes  the  whole  load,  he  will  be  chargable  for  an  un- 
lawful conversion  only,  and  not  for  felony." 

Stealing  goods  in  one  state,  and  conveying  the  stolen  goods  into  another 
state,  is  similar  to  stealing  in  une  county,  and  conveying  them  into  another, 
which  was  always  holden  to  be  felony  in  both  counties.  Commonwealth  v. 
Culleos,  1  Mass.  Rep.  116.  The  same  point  was  decided  upon  full  argu- 
ment in  the  case  of  the  Commonwealth  v.  Andrews,  2  Mass.  Rep.  14,  and 
in  liord's  case,  York,  June  term,  1792, — quoted  in  Andrews'  case. 

Vermont. — A  bailee  of  goods  who  has  the  qualified  possession  of  them,  ir 
guilty  of  larceny  in  privately  eloigning  and  converting  them  to  his  own  use. 
The  State  v.  White,  2  Tyler's  Rep.  352.  See  also  the  State  r.  Jenkins, 
Ibid.  379,  and  the  State  v.  Smith,  Ibid.  272. 

SotTH  Carolina. — In  the  case  of  the  State  v.  Wood,  1  South  Carolina 
Rep.  29,  it  was  ruled  that  on  an  indictment  for  grand  larceny,  the  jury  may 
find  petit  larceny.  C beeves,  J.  snld  ^-  he  had  been  informed  by  his  brethren 
that  the  objection  (that  the  indictment  being  for  grand  larceny  the  verdict 
for  petit  larceny  was  unauthorized)  had  been  oflen  over-ruled,^'  and  cited  2 
Ei8t.  P.  C.  p.  778,  where  it  is  expressly  so  laid  down. 

Ternessee. — An  indictment  in  the  county  court  for  petit  larceny,  in  stealing 
goods  of  greater  value  than  twelve  pence,  should  conclude  against  the  form 
of  the  statute.  The  second  section  of  the  act  of  1807  has  changed  the  nature 
of  the  offence  of  petit  larceny,  viz.  that  petit  larceny  shall  consist  in  stealing 
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in  called  grand  larctni/ ;  and  wliere  the  value  is  only  twelve- 

pencet  or  under  that  hudu  it  in  called  petit  larceny,  ic)   Eadi 

[•10321  ^  the^  kinilH  of  larceny  in  of  the  ^degree  of  felony,  \m  each  of 

them  the  ofTiMuler  is  puninhed  by  a  forfeiture  of  his  goods 


«  Siftt.  Wctt.  I.  (3  IMw.  I.)  r.  la.  This 
■lAtuia  nwdc  rfjuUtiont  &•  lo  tiicii  ofieodrrt 
AS  win  to  be  inain|wrnable,  «n<i  mrntinm 
Urciny  at  of  two  kimli,  iMin«l),  zranH  «n(l 
pihl  grmad  Urrenj,  when  the  thin((  utolen  is 
•bOVO  Um  Vftlus  of  lwelre-|M>ncr  ;  iind  pptit 
Iwrcaoy,  when  of  the  viilue  nf  twelve-pence, 
or  ttiidtr.  Loid  Coke,  in  cuininfnting  on  this 
•latHtr,  Mjis  thai  the  thtn|i  stoliMi  ou|iht  to 
tio  rtafooalily  vtluect,  ••  the  ouni'f  of  iiXyvx 
at  Um  maklBg  of  that  act  wsi  at  the  value  of 
tWCMly-pance,  and  at  the  time  wh«>n  he  wrote 
waa  of  tha  valua  of  five  khtllingi  and  above. 
I  IntCft  119,  190.  Twenty  «liillin^<i  at  ihr  time 
of  UmI  iiatule  beinK  pafl^nl  were,  in  fact,  n 


pound  in  weight ;  and  the  nama  of  a  pound 
tn  Mill  retained  for  the  aun  of  tWMity  iUI- 
liugS  although  the  weight  of  them  ia  ao  anuch 
diminished.    And  Lord  Littleioa  coaqNites  Uie 
value  of  the  nominal  coin  in  the  itini  of  Hen. 
II.  at  ji/rem  timet  greater  than  at  um  Ubo  be 
wrote.     He  taya,  that  the  pound  waa  laally 
a  pound  weight  of  silver,  or  Uirca  tiana  Uic 
weight  of  twenty  fhillingi  or  a  pound  Marling 
now,  ami  fo  the  shilling  aud  the  penny  weigh- 
ed thiee  time*  as  much  as  oura  ;  aad  dwrn  he 
computes  ih«>  value  of  stiver,  in  ra^eet  to 
rommOilUie^,  to  be  five    times   the    praieot 
v.ihu-.     Ilikt.  lli-n.  II.  Vol.  I.  p.  470,  eiuqvu 
And  sifc  also  Hale  Sum.  70.  in  the  nolee. 


property  under  the  valtie  of  ten  dollars.  At  common  law  it  condaled  of 
StoaUug  property  under  tht>  valiir  ol'tivelve  pence.  Since  the  act,  the  county 
court  poMoaaoa  juritnliction  of  the  olTencts  wliicli  should  appear  hy  the  in- 
dktuient     I  Overton*H  lU'p.  107.     The  State  v.  Iluinphriev. 

lu  the  caao  of  the  Slate  v.  France,  1  Overton's  Kep.  431,  it  was  doubted 
whalher  If  m  pvnoii  he  Indicted  for  stealing  the  gooils  of  HarrU^  it  be  tofli- 
I'lont  to  pro\e  that  the  owner's  name  was  Harrison^  but  that  he  was  sometiaies 
called  Jliirrif.  In  the  same  case  it  is  said,  that  in  every  case  aflectiog  life  or 
lluils  tlie  aeru*ied  miiat  not  only  be  present  when  the  evidence  is  giTon  in, but 
durlttg  thtf  trial,  and  on  the  return  of  the  verdict. — (Qi^This  is  not  the  prac- 
lU'o  in  Mnajiuc  huso  Its  us  to  the  latter  circumstance,  viz.  on  the  retam  of  the 
venllcl  ;--<as«!a  have  trequently  occurred,  where  the  prisoner,  having  been 
it  durin{(  the  trial,  and  being  under  recognizance,  absconded  while  the 


iiraiOi 
.lury  ^ 


Jury  were  deliberating,  and  hetbre  tliey  returned  into  court  with  their  ver- 
dict. In  such  cases  the  court  in  that  state  have  proceeded  to  detkult  the  pri- 
•onor  upon  his  recognizance,  and  then  take  the  verdict  of  the  jury,  if  they 
pronounce  him  guilty  a  capias  issues,  and  he  is  brought  in  to  receive  se^ 
tance.  Those  cases  tisually  happening  at  nisi  prius,  are  not  reported ;  three 
caaai,  however,  are  recollected,  viz.  Commonwealth  r.  Ciiley  for  a  conspi- 
racy, in  Kenncbeck,  Commonwealth  v,  Otis  for  forgery,  in  Middlesex,  and 
CommoDweallh  v.  Cockrane  for  adultery,  in  York.     Editor.) 

Pbuhsvlvaxu. — An  indictment  for  stealing  bank  notes  generally,  under  the 
daicription  of  promissory  notes  for  the  payment  of  money,  is  bad.  It  should 
appear  on  the  face  of  the  indictment,  that  they  are  bank  notes  of  some  in- 
cwrporaied  bank^  or  in  some  way  that  they  are  lawful  notes,  no  notes  of  unin- 
corporated banks  in  Pennsylvania,  being  at  present  the  subject  of  larceny. 
Under  the  acts  of  the  30  JuDuarv,  and  19  March  1810  (5  Smith's  Laws  81, 
108),  the  notes  oi  unincor/jorattd  bauh  are  not  the  subject  of  larceny.  Span- 
gler  V.  Commonwealth,  3  liinn.  533.  Larceny  of  one  bill  or  obligation,  is 
witiiin  the  provision  of  sect.  5  of  the  act  of  o  \pril  1790  (2  Smith's  Laws, 
S3),  which  declares  that  larceny  of  biiU  obligatory,  kc.  shall  be  pimi^ 
ed  in  the  same  manner  as  larceny  of  antf  goods  or  chattels.  Conunoowealth 
V.  Messenger  ^  al.  1  Bino.  :273.  In  which  ca;»es  and  upon  this  point,  ware 
cited  Piowd.  86.  2  fl.  H.  P.  C.  366.  2  East.  C.  L.  598.  1  L«ach  1.  &  C. 
iur  in  S.  C.  4  Yeates  69.     Respub.  v.  Cleaver  U  al. 
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BpoB  conviction^  and  since  the  statute  4  Geo.  I.  c  11.  the 
minor  offence  may  also  be  punished  by  transportation  for  se- 
ven years:  but  a  conviction  Tor  grand  larceny  is  still,  in 
aome  resp^ts,  attended  iwith  the  more  serious  consequences ; 

So  kmg  afl  wild  hees  remain  in  the  tree  where  they  have  hived,  notwith* 
standiDg  the  tree  is  upon  the  laud  of  an  individual,  and  he  has  con&ied  them 
in  it,  they  are  not  the  subject  of  a  felony.  They  are  feroa  naiurtK  and  the 
taking  of  them  has  been  considered  as  a  species  of  hunting.  Wallis  v.  Mease, 

3  Bion.  h46. 

In  the  case  of  Pennsylvania  v.  fficomb  &  al.  Addis.  386,  it  was  decided  that 
taking  deer-skins  hung  up  in  the  woods  at  an  Indian  hunting  camp,  may  be 
larceny,  though  the  skins  were  not  in  the  possession  of  any  one  at  the  time 
of  taking. 

Aa  to  the  indictment  and  evidence  in  larceny,  the  following  cases  have 
occurred  la  Pennsylvania ;  an  indictment  for  steahng  two  ten  dollar  notes  of 
the  Prestdenl,  directors  and  company^  of  the  United  States  Bank^  &c.  is  bad. 
They  should  be  laid  to  be  promissory  notes  for  the  payment  of  money. 
Commonwealth  V.  Boyer,  1  Binn.  201. — (See  a  contrary  decision,  1  Mum. 
Rep.  337,  Commonwealth  v.  Richards.)  See  Spangler  v.  Commonwealth,  3 
Binn.  633,  and  Commonwealth  v.  McDowell,  1  Browne,  360. 

An  indictment  charging  that  the  defendant  feloniously  did  steal,  take,  and 
carry  away,  sundry  promissory  notes  for  the  payment  of  money^  of  the  valne 
of  eighty  dollars,  of  the  goods  and  chattels  of  the  said  A.  B.  is  too  vag^e  and 
uncertain ;  the  notes  should  be  more  particularly  described,  and  it  should  be 
set  forth  that  the  money  was  unpaid  on  them.     Stewart  r.  Commonwealth, 

4  S\erg.&Rawle  194. 

New  Jersey. — If  one  takes  the  goods  of  another  out  of  the  place  where 
they  are  put ;  for  instance,  out  of  a  trunk,  and  lays  them  on  the  floor,  and  is 
snrpriwd  and  detected  before  he  goes  off,  this  is  larceny.  Per  Kinsey  C.  J. 
in  the  State  v.  Wilson,  I  Cox's  Rep.  441. 

New  York. — Taking  away  a  letter  I'rom  aoother,  which  is  of  no  intrinsic 
value,  nor  importing  any  property  in  possession  of  the  person  from  whom  it 
was  taken,  is  not  larceny^  nor  any  criminal  ofTence.  A  bond,  bill  or  note  was 
not  the  subject  of  larceny  at  common  law ;  and  they  certainly  had  as  much 
▼aloe  in  themselves,  as  a  letter  of  this  description;  (1  Hawk.  c.  33.  s.  22.) 
The  carrying  away  of  such  a  letter,  is  therelbre,  neither  "  a  petit  larceny, 
misdemeanour,  breach  of  the  peace,  or  other  criminal  offence."  Payne  t. 
The  People,  6  Johns.  Kep.  103. 

In  the  case  of  the  People  v.  Holbrook,  13  Johns.  Rep.  90,  the  defen- 
dant was  indicted  for  stealing  ^'  four  promissory  notes,  commonly  called  bank 
notes,  given  for  the  sum  of  fifty  dollars  each,  by  the  Mechanic's  Bank  in  the 
city  of  New  York,  which  were  then  and  there  due  and  unpaid,  of  the  value 
of  200  dollars,  &c.  the  goods  and  chattels  of  Peleg  Clark,  then  and  there  being 
found,"  &c.  On  the  trial  of  this  indictment  it  was  held,  that  under  the  sta- 
tute (1  N.  R.  L.  174.  Sess.  24.  Ch.  88),  parol  evidence  of  the  contents  of  the 
bills  or  notes  stolen,  is  admissible,  without  accounting  for  their  non  produc- 
tion. In  trover,  no  notice  to  produce  the  thing  sued  for,  is  necessary.  1 
Camp.  N.  P.  Cas.  143.  3  Bos.  &  Pul.  143.  14  fc:ast.  274.  The  notes  being 
supposed  to  be  in  the  hands  of  the  defendant,  of  which  he  is  apprised  by 
the  indictment,  he  can  produce  them  if  necessary  to  falsify  the  proof  against 
him. 

It  was  also  decided  in  this  case,  that  the  notes  were  suflTiciently  set  forth  in 
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a%  the  judgment  for  Uiis  ofieiice  at  common  law  being  of 
deatli.  the  offender  is  put  to  pray  the  benefit  of  his  clergjr,  aai 
a  second  offence  may  therefore  be  foHowcMl  by  capital  piinifih- 
ment :  and  a  person  convicted  of  grand  larceny  will  not  be  a 


the  indictment.  Thry  being  hi  the  hnnds  of  the  defendant,  it  was  Impracti- 
cable to  state  them  in  hac  verba.  A  general  detcription  is  all  that  b  re* 
5 aired  in  trover.  Milne^s  case  (2  East.  C.  I^.  602),  warrants  this  indtctment 
!*he  court  say,  ^^it  is  true  that  in  Craven's  case  (3  Elast.  601,  when  the 
question  again  arose)  it  was  determined  differently  by  all  the  judges;  but  we 
tUnk  the  K>rmer  decision  more  reasonablcf*  and  sound.** - 

It  was  «ilso  held  in  tliiH  case,  that  tlic  allegation  that  the  notes  were  the 
goods  and  chattels  of  Peleg  Clark,  was  sufHcient,  without  saying  that  they 
were  the  property  of  P.  C.  The  word  ^^  chattels^*^  denotes  property  and 
ownersliip.  xhe  statute  (l  R.  L.  174)  enacts,  ^^  that  if  any  person  snail  steal, 
kc  any  bill  of  exchange,  bond,  order,  warrant,  hill  or  promissory  note  for 
the  payment  of  money,  &c.  I>eing  the  property  of  any  other  person,  kc  it 
shall  be  deemed  and  construed  to  be  felony,  of  tlic  same  nature  and  of  the 
same  degree,  and  in  the  same  manner,  as  it  would  have  been  if  the  offender 
had  stolen,  &c.  any  other  goods  of  the  like  value  with  the  money  doe  on  such 
bill,  Alc.  or  secured  thereby  and  remaining  unsatisfied ;  and  such  ofliNider 
shall  suffer  such  punishment  a*^  he,  &mC.  ought  to  have  done,  if  such  offender 
had  stolen,  &c.  other  goods  of  the  like  value  as  aforesaul.*^  See  the  case  of 
Sadi  V.  Morris,  (2  East.  C.  L.  710,)  in  which  a  majority  of  the  judges  held  it 
to  be  improper  to  lay  bank  notes  to  be  chattels ;  and  the  opinion  of  the  dis- 
senting judges  in  that  case.  And  Kast*s  opmion  that  the  case  of  Sadi  v.  Moi^ 
ris  was  shaken  by  the  resolution  of  all  the  judges  in  Dean^s  case,  (2  East 
C.  L.  646.)  and  other  cases,  wherein  bank  notes  by  the  operation  of  the  sta- 
tute of  2  Goo.- 11.  were  holden  to  be  within  the  statute  of  Anne,  against 
stealing  money,  goods,  kc.  See  also  2  CI.  Com.  :i85,  as  to  the  meaning 
of  the  word  '^  chattel.**  The  result  of  the  opinion  of  the  court  in  this 
case  was  ''  that,  since  the  statute,  it  is  sufficient  to  lay  in  an  indictment, 
that  the  notes  or  instruments  mentioned  in  the  statute,  are  the  goods  and 
chattels  of  any  person  who  is  intitled  to  them.  And  that  the  word  cAatfei«,as 
applied  in  this  case,  denotes  and  signifies  property  and  ownership.*'  13  Johns. 
Rep.  94.  The  court  intimated  a  decided  opinion  in  this  case,  that  a  bill  of 
exceptions  would  not  lie  in  criminal  cases.  See  1  Caines*  Kep.  37,  as  to  the 
jurisdiction  of  the  Court  of  Sessions  for  a  second  olTcnce  of  grand  larceny. 

A  bona  fide  fmder  of  an  article  lost,  as  a  trunk  containing  goods  lost  from 
a  stage-coach,  and  Ibimd  on  the  highway-)  is  not  guilty  of  larceny  by  any 
subsequent  act  in  secreting  or  appropriating  to  his  own  use,  the  article' 
found.  To  constitute  larceny,  the  possession  of  the  goods  must  have  been 
originally  acquired,  animo  furandi  An  intention  afterwards  formed,  of 
converting  them  to  the  party's  own  use,  is  not  felonious.  The  People  v. 
Anderson,  13  Johns.  29  i.  In  support  of  these  positions,  were  cited  Butler^ 
case,  28th  Eliz.  :i  InM.  107,  1  Hale.  F.  C.  506.  1  Hawk.  208.  s.  1.&2. 
2  East.  C.  L.  663.  1  Hawk.  Ch.  33.  Kelyng,  21.  and  Dalton,  3.  Thomp> 
son,  C.  J.  dissented  from  this  decision,  and  cited  2  East.  C.  L.  605.  554,  693. 
Hawk.  P.  C.  c.  :53.  s.  9.     1  Bl  Com.  290. 

United  States. — ^*  If  any  person  within  any  of  the  places  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States,  or  upon  the  high  seas,  shall 
take  and  carry  away  with  au  intent  to  steal  or  purloin  the  personal  g^oods  of 
an  another,^^  &:c.  ^*  he  shall  be  fmed  not  exceeding  the  four  fold  value  of  the 
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competent  nvitness  in  a  court  of  justice  while  his  disability 
GontiniieB,  whereas  it  is  enacted,  by  the  31  Gieo.  III.  c*  35,, 
that  no  person  shall  be  an  incompetent  witness  by  I'cason  of  a 
conviction  for  petty  larceny.  The  offences  also  differ  in  this 
iTspecty  that  in  grand  laiTeny,  as  in  felonies  in  general,  there 
may  be  accessories;  but  there  can  be  no  accessories  before  or 
after  the  &ct  in  petit  larceny,  {b) 

The  definition  of  the  offence  of  larceny  is  thus  given  by  an  Definitiou 
ancient  writer.  "  Furtum  est,  secundilim  leges,  contractatio  o^>*»<»"y- 
rei  aliens  fraudnlcnta,  cum  animo  furandi,  invito  illo  domino 
cujus  res  ilia  fuerit.  Cum  animo  dico,  quia  sine  animo  fu- 
randi non  committitur."(c)  In  subsequent  definitions  the 
taking  of  tlie  property  has  been  stated  to  be  ^  felonious  ;*'  (d) 
which  expression  has  been  rendered  as  signifying  a  taking 
animo  furandi,  or,  as  the  civil  law  expresses  it,  lucri  cau- 
sa :  (f)  and  upon  a  debate  in  a  case  which  underwent  *great  ["^^1033] 
discusdon,  one  of  the  Judges  is  stated  to  have  defined  lar- 
ceny as  being  **  a  wrongml  taking  of  goods  with  intent  to 
spoD  the  owner  of  them  causA  hurU*  (/)  In  a  late  work  of 
great  learning  and  research,  larceny  is  defined  at  large  to  be 
^  the  wrongful  or  fraudulent  taking  and  carrying  away  by 
any  person  of  tbe  mere  personal  goods  of  another,  from  any 
place^  with  a  felonious  intent  to  convert  them  to  his  (the 


k  jJnie^  43. 

c  Bract.  Lib.iii.  c.  32.  p.  150.  So  Glanvil, 
m  words  nearly  ttmiUr,  says,  ^*  Furtuni  est 
tractatio  rei  aliene  frauduletita,  auiino  fu- 
raadi,niTito  iUo  cujus  res  ilia  fuorit.^'  Glanv. 
Kb.  s«  c  13.  And  see  BriL  c.  15.  p.  22.  Flet. 
Ub.  i.  c.  St.  p.  54.    3  Inst.  107. 

d  3  lost.  1U7.  I  Hale  503.  1  Hawk.  P. 
C.  c.  33.    4  Black.  Com.  2Z9. 


e  4  Black.  Com.  '232.  2  East.  P.  C.  c.  IC, 
s.  2.  p.  553.  citing  Just.  Inst.  lib.  iv.  tit.  J. 
which,  it  is  observed,  seems  to  go  further  lima 
tho  common  law  iu  the  following  definition — 
furtum  est  contractutio  fraudulosa  lucri  faci- 
end!  causa,  vcl  ipsius  rei,  vsl  etiam  usut  ejui 
possessiouisvc. 

/  By  Eyre,  B.  in  Pear's  case,  2  East.  P.  C, 
c.   IG,  s.  2.  p.  5')3. 


property  stolen,  tiic  one  moiety  to  be  paid  to  tlie  owner  of  the  ^oods,  or  the 
United  Stales,  ua  the  case  mny  be,  and  the  other  moiety  to  the  informer  and 
prosecutor,  and  be  publicly  whipped  not  exceeding  thirty-nine  stripes.'' — 
Jog^.  Difi^.  157.  '•  if  any  person  shall  feloniously  steal,  take  away,  alter,  falsi- 
ty, or  otherwise  avoid  any  record,  writ,  process  or  other  proceedings  io  any 
of  the  courts  of  the  United  Stales,  by  means  whereof  a  judgment  shall  be  re- 
versed, made  void,  or  not  take  effect,  every  such  pei*son  on  conviction  there- 
of shall  be  fined  not  exceeding  five  thousand  dollars,  or  be  imprisoned  not 
exceeding  seven  years,  and  whipped  not  exceeding  thirty  nine  stripes.'- — 
Ibid.  For  the  punishment  for  embezzling  military  store?,  (log.  Dig.  157)  and 
for  knowingly  receiving  goods  and  chattels  stolen,  &.c.  see  past^  chapters  18 
and  21. 

What  specitic  articles  of  property,  public  and  private  securities,  contracts, 
kc  and  public  records,  are  made  the  subjects  of  larceny,  depends  upon  the 
(tatote  provisions  in  each  of  the  states,  to  which  the  reader  must  resort  for 
ioformation  upon  these  subjects.  To  insert  the  statutes  of  the  several 
states,  in  these  notes,  would  extend  them  to  an  unreasonable  length ;  and  to 
abridge  them  might  be  the  occasion  of  mistakes  and  misapprehension.— 

\oi.,  n,  13 
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Uker*8)  own  use,  and  make  ihcni  his  own  property,  iHtlKWit 
the  consent  of  the  owner/'  {g)  And  in  a  case  of  recent  oc- 
currence which  was  reserved  for  the  consideratioii  df  tibe 
twelve  Judges,  tlie  learned  Judge  who  delivered  tiwlr  (^ 
nion  said,  tliat  the  true  meaning  of  larceny  is,  **  the  fekmiiMi 
taking  the  property  of  another  without  his  oonsenty  aid 
against  his  will,  with  intent  to  convert  it  to  the  we  ot  the 
taker/' (A) 

It  will  be  attempted  to  notice  the  principal  points  wUcfc 
have  been  decided  concerning  the  offence  of  larceny^  in 
enquiry,  I.  As  to  the  taking  and  carrying  away  of 
goods  necessary  to  constitute  this  offence ;  II.  As  to  tte  pet* 
sonal  goods  in  i*espect  of  which  it  may  be  committed  }  III. 
As  to  the  ownership  of  the  goods ;  and,  IV.  As  t&  Uw  in- 
dictment, trial,  ana  punishment 


SECT.  I. 

OF  THE  TAKING  AND  CARRYING  AWAT  OF  THE  PEHtmrAl 
GOODS  OF  ANOTHER  NECESSARY  TO  CONSTITUTX  THB  •!- 
FENCE  OF  L.iRCENY. 

Oi'iiittKc-        There  must  be  an  actual  taking  or  severance  of  the  goods 

M?!!?^'?!  ^^^  ^'*^  liossession  of  the  owner,  on  the  ground  that  lar- 
[  1034]  ceny  *inciudes  a  trosp 


_  ceny  ^includes  a  trespass.  If,  therefore,  there  be  no 
treiipa«f  P*^  *"  taking  goods,  thei-e  can  be  no  felony  in  carrying 
them  away,  (t)  But  tlie  taking  need  not  be  by  the  very 
hand  of  the  party  accused :  so  that  if  a  thief  fraudulenfly 
procure  a  person  innocent  of  any  felonious  intent  to  take 
the  goods  for  him»  (as  if  he  should  procure  an  infant  withii 
the  age  of  disci*etion  to  steal  the  goods)  his  offence  will  be 
the  same  as  if  he  had  taken  the  goods  himself;  and  it  should 
be  so  chai"ged.  (fe) 
Any  re-  It  appears  to  bo  well  settled,  that  the  felony  lies  in  flie 

Uie^dwu  ^^^  ^^^  ^'^  ^^  removing  the  property ;  and  therefore,  that 
with  um  the  least  removing  of  the  tiling  taken  fjfom  the  place  wliere 
fBioniMt  it  was  before,  with  an  intent  to  steal  it,  is  a  sufficient  asporta- 
•  i^Scilit  *  ^^^  though  it  be  not  quite  carried  away.  {I)  Thus,  wImto 
ctrrying  a  guost  who  had  taken  the  sheets  from  his  bed,  witt  an  in* 
*^^T*  tent  to  steal  them,  and  carried  them  into  the  hall,  was  ap- 
prehended befoi*e  he  could  get  out  of  the  house,  it  was  holden 

g  2  Eftst.  P.  C.  r.  16.  F.  2.  p.  333,  .^5.     So  in  the  ciime  of  munler,  if  A.  pro- 

h  By  Grose,  J.  in  Hammond's  cafe,  2  Leach  cure  B.,  an  idiot  or  lunatic,  to  kill  C^  A.  it 

10B9.  goilty  ^^  tl*c  murder  as  principal,  and  B.  it 

t  Kel.24.     1  Hawk.  P.  C.  c.  33.  t.  I.    3  merely  an  instrument,    .inle,  617. 

Bac.  Ab.  Felony  (C).    t  East.  P.  C.  c.  16.  I  3  Innt.  108.     I  Hawk.  P.  C.  c  33.  a.  S5. 

••  3.  p.  554.  3  Bac.  Ab.  Felonjf  (D).    4  Black.  Com.  91. 

kj.  Hale  514.    3  East.  P.  C.  c.  16.  s.  3.  p.  S  Last.  P.  C.  c.  IC.  s.  4.  p.  555. 
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that  he  was  giuity  of  larceny,  (m)    And  a  like  decision  was 
made*  where  a  person  who  had  taken  a  horse  in  a  close» 
with  an  intent  to  steal  him,  was  apprehended  before  he  could 
get  him  out  of  the  close :  (n)  and  also,  wliere  a  person  in- 
tending to  steal  plate  took  it  out  of  a  trunk  wherein  it  had 
been  depoeitodf  and  laid  it  on  the  floor,  but  was  surprised 
before  he  could  carry  it  away,  (o)    And  in  a  more  modem 
case  it  was  holden,  by  all  the  Judges,  tliat  the  removal  of  a 
parcel  from  the  head  to  the  tail  of  a  waggon,  >iith  an  in- 
tent to  Bteal  it,  was  a  sufficient  aspoiiiation  to  constitute  lar- 
ceny* (p)    But  where  a  parcel  was  not  removed,  *its  posi-  [*1035] 
tion  only  bdng  altered  on  the  spot  wiiere  it  lay,  thq^  Judges  ^"*  ^er« 
camtetoa  different  conclusion.    The  indictment  against  ther  ^"f^^^^ 
mrisoner  was,  for  stealing  a  wrapper   and   four  pieces   of  session  of* 
linen  doth ;  and  the  facts  proved  were^  tliat  the  pieces  of  |^®  boo«J^ 
linen  cloth  were  packed  up  in  the  wrapper  in  the  common  thief  ^ 
form  of  a  long  square,  and  laid  lengthways  in  a  waggon ;  though  but 
that  the  prisoner  set  the  package  on  one  end  in  the  waggon  ^°^  V)  ''^~ 
r;;lbr  the  greater  convenience  of  taking  the  linen  out,  and  cut 
wrapper  all  the  way  down  for  tiiat  purpose ;  but  that  he  was 
^vered  and  apprehended  before  he  had  taken  any  thing 
^.,,^of  it;  and* all  the  judges  agreed,  ujion  this  case  being 
'  httftA  for  their  consideration,  that  it  did  not  amount  to  lar- 
c»i4jf  fliough  the  intention  of  tlie  prisoner  to  steal  was  maiii- 
tet    They  held,  that  some  removal  of  the  goods  from  the 
|ilace  where  they  were,  was  necessary ;  and  tba^  the  party  ac- 
cused musty  for  the  instant  at  least,  have  the  entire  and  ab- 
solute possession  of  them,  {q) 

Id  a  case  where  goods  in  a  shop  wei*e  tied  to  a  Sitring^  And  there 
which  was  fastened  by  one  end  to  the  bottom  of  the  counter,  *"*"•  ^  * 
and  a  thief  took  up  the  goods  and  carried  them  towards  the  "^®'*"^®' 
door,  as  far  as  the  string  would  permit,  and  was  then  stop- 
ped ;  this  was  iioldcn  not  to  be  a  felony,  because  there  was 
uo  severance^  (r)    And  in  a  more  ancient  case  where  a  thief 
took  from  the  pocket  of  the  owner  a  purse,  to  the  strings  of 
which  some  keys  wei*e  tied,  and  was  apprehended  with  the 
purse  in  her  hand,  but  still  hanging  by  means  of  the  keys  to 
the  pocket  of  the  owner;  it  was  ruled  not  to  be  larceny  on 
the  ground  that  as  the  purse  still  hung  to  the  pocket  of  the 
owner  by  means  of  the  strings  and  keys,  it  was  in  law  still 
in  his  possession,  {s)  ["^1036] 

*But  where  there  has  once  been  a  sufficient  taking  of  the  Where 
goods  by  the  thieC  the  offence  is  completed,  and  will  not  be  ^^^"^  **** 

m  3  Inst.  108.     1  Hale  507.  503.  r  Anon.  cor.  Lyre,   B.  '2  F.a^t.  V.  C.  16.  s. 

n  3  liibi.  loo.  1.  p.  55»>. 

o  Siinson's  case,  Kcl.  31.  s  WiikinsonV  case,  1  Ilalc  .'iOH.     And  see 

p  Cuskt  s  caM,  1  LtMcli  2:)G,  aUo  as  to  the   possession  ol  the  propeity  by 

q  Cbcny's  case,    Oxford  Lent  At?,  1781,      the  thief,  in  cases  of  robbery,  Lapier'n  caFC, 

and  East.  T.  1781.     2  East.  V.  C.  c.  16.  s.     nntf,  990.  99].  and  Farrcrs  case,  900. 

4.  n.  556.     1  licach  236,  237,  note  (rt). 
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i«c«ai  :i  MIS-  pui^eil  by   a  n*iuriiiiig  of  ilie  goods*  as  has  boon  already 
i'n**ihe*^"   "hewn  in  the  case  of  a  taking  by  robbery.  {*) 
oficnr*  will      One  of  tiio  most  material  considerations  respecting  Hm 
lint  be         taking  and  carrying  away  of  gooils.  necessary  to  constitatB 
«.?r.?;«J     larceny*  is  whether  the  fact  were  done  animo  fmramii 
tbeeodf.     ''cum  ammo  dico^  quia  sine  ammo  lurandi  non  conmutti- 
oruieAni-  ^|./»  („\    xhe  ordinary  discovery  of  such  felonioaa  iatort 
^^    yunrn-  .^  ^ii^i^  Die  party  commits  the  fact  clandestindyy  vstf  opm 
its  being  laid  to  his  charge*  denies  it:  but  this  ia  by  M 
means  the  only  criterion  of  criminality;  for  in  cases  tkat 
may  amount  to  larceny  tlie  variety  of  circumatances  iis» 
great,  and  the   complication  thei-cof  so  mingled*  that  it  is 
ini|N>ssible  to  recount  all  thosi^  which  may  evidence  a  fielo- 
nions  intent*  or  afiimmn  furandi.     It  is  useful  to  refior  tB 
those  points  which  have  already  C(»me  under  consideratiea: 
but  new  cases  will  continually  ocriir,  in  which  the  felonioai 
intent  must  he  letl,  u|N>n  the  particular  cir(*umstancea»  folk 
due  and  attentive  consideration  of  the  court  and  jury,  wht 
will  not  forget  the  cxrellciit  rule*  that  in  doubtful  cases  it  b 
1^ roper  ratiier  t-o  incline  acfjuittnl  than  conviction,  (tr) 
c  i^es  It  is  clear  that  the  taking*  though  wrongful*  may  only 

wh.Mo  x\\2     amount  to  a  trespass.    Thus,  if  a  man  takes  away  the  goods 
!iiiy  a  *'      ^^  another  openly,  before  him  or  other  persons*  otherwise 
1ri-^nn«<.       tlisu  bv  appari'iit  robbery*  this  carries  with  it  an  evidence 
only  of  a  tirspass,  because  done  o|)enIy  in  the  presence  sC 
the  owner*  or  of   other   persons    who  are  known  to  HbC 
owner,  (x)     And  the  evidence  of  its  being  only  a  trespass  will 
be  stroiig.  whci*e  a  {lei-son,  having  {Missessed  himself  of  the? 
goods  ilf  another*  avows  the  fact  before  he  is  cpiestioned.  (y) 
[""^lO.'^TJ  "(^Again*  if  a  man  leaves  a  harrow  or  plough  in  a  field,  anil 
another  |K'i*son  w!io  has  land  in  the  same  field  uses  those  is*^ 
struments*  and  having  done  with  them,  either  returns  theiis 
to  the  place  whei-e  they  were,  or  acquaints  tlie  owner  witk 
his  having  taken  them,  this  is  no  feloiiy,  but  at  most  a  tres- 
pass, (x)    And  the  same  ctmclusion  must  be  di*awn  where  a 
man*  having  cattle  upon  a  common  wliich  he  cannot  readily 
find*  takes  his  neighbour's  lioi*se  which  is  depasturing  on  the 
common*  rides  about  ufmn  it  to  find  his  cattle*  and*  when  be 
has  done  with  it*  turns  it  again  upon  the  common,  (a)    Bat 
the  case  will  not  be  so  clear  whei'e  the  property  is  taken 
without  the  privity  or  leave  of  the  owner*  and  no  intention 
to  return  it  is  manifested  by  the  party  by  whom  it  was  taken. 
Fh.iipp&aac!      In  ^  case  whei*e  two  men  weiv.  indicted  for  stealing  a  mare 
Stronj^s       and  a  gelding*  it  appeared  that  the  prisoners  went  to  the 
^i*ijo*neM^^   stables  of  the  pn)sccutor  ^^who  was  an  innkeeper  at  a  place 
look  two      called  Petty  France),  in  the  night-tim(\  opened  them  and  took 

t  AnU^  091.    Ana  toe  2  E.-.bt.  P.  C.  c.  16.  r  1  \\r\W  :>eO. 

f. .'.  p.  557.  V  2  In  St.  V    C.t.  IG.  ?  9J^.  p.  Cfil, 
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out  the  mare  and  the  geldiDg,  and  rode  on  tliem  to  Lechdale^  horses  from 
a  place  abore  thirty  miles  off,  where  they  took  them  to  dif-  rode'^em 
ferent  inns,  and  left  them  in  the  care  of  the  ostlers,  directing  to  a  place 
the  oollen  to  clean  and  feed  them,  and  saying  that  they  ataconsid- 
should  return  in  three  hours :  and  it  appesu^  also  that  in  tallcet  ^^ 
the  ooune  of  the  same  day  the  prisoners  were  taken  at  a  dis-  there 'left 
tance  of  fourteen  miles  from  Lechdale,  walking  towards  Far-  ^^  P*^ 
riiigdon  in  Berkshire,  in  a  direction  from  Lechdale.    Upon  Seir  jou^ 
these  facts^  the  jury*  having  been  directed  to  consider  wheth-  ney  on  foot; 
«r  the  prisoners,  when  they  took  the  mare  and  gelding,  in-  Saving  ^"'^ 
tmded  to  make  any  further  use  of  them  than  to  ride  them  for  found  that 
the  purpose  of  assisting  tliem  on  their  jouniey  towards  the  ^«  **®'^' 
place  where  they  were  going,  and  tlien  to  leave  them  to  be  by  ^e  ^^^^ 
recovered  by  the  owner  or  not  as  it  might  turn  out,  found  the  pners  ooiy 
prisoners  guilty ;  but  they  added  tliat  they  were  of  opinion,  {^7n%ui 
that  the  prisoners  meant  mei*ely  to  ride  the  *horses  to  Lech-  L  lOooJ 
dale,  and  to  leave  them  there ;  and  had  no  intention  to  return  "^^  ^^^J 
for  them,  or  to  make  any  further  use  of  them.    At  a  confer-  wards  leave 
enoe  of  the  Judges  this  finding  was  considered ;  when  one  of  |b«m9itwas 
them  (b)  thought  that  the  'case  amounted  to  felony,  because  ^  trespass, 
there  was  no  intention  to  return  the  horses  to  the  owner,  but,  and  not 
fer  ought  the  prisoners  concerned  themselves,  to  deprive  him  '^'<^^"7- 
of  them:  and  another  of  the  Judges  appears  to  have  enter- 
tained doubts  upon  the  case,  (c)    But  tiic  rest  of  the  Judges 
held  it  to  be  only  a  trespass,  and  no  felony,  as  there  was  no 
intention  in  the  prisoners  to  change  the  property,  or  make  it 
tiieir  own,  but  only  to  use  it  for  the  particular  purpose  of 
saving  their  labour  in  travelling.    They  agi*eed,  however, 
that  it  was  a  question  for  the  jury ;  and  that,  if  the  jury  had 
found  the  prisoners  guilty  generally  upon  this  evidence,  the 
verdict  could  not  have  been  questioned,  (rf) 

A  taking  of  anotlier*s  pTOperty  may  also  be  by  mistake.  The  taking 
arising  from  heedlessness  or  ace  ident,  in  which  the  animus  lUfsuke*^^ 
furanai  has  no  part.    Thus,  if  the  sheep  of  A.  stray  from  his  without' 
flock  to  the  flock  of  B.,  and  B.  drive  them  along  with  Ms  y^jMvnus 
own  flock,  and,  by  mistake,  without  knowing  or  taking  heed-'"^"    ^* 
of  tlie  diflTerence,  shear  them,  it  is  no  felony.     But  if  B.  knew 
them  to  be  the  sheep  of  another  person,  and  tried  to  conceal 
that  fact;  if.  for  instance,  finding  another's  mark  upon  them, 
he  defaced  it,  and  put  his  own  mark  upon  tlieni ;  this  would 
be  evidence  of  felony,  {e)    And  a  like  conclusion   may  be 
drawn,   whei-e  a  party,  having  possession  of  another's  pro- 
perty, appears  desii'ous  of  concealing  it.  or  of  preventing  the 
inspection  of  the  owner,  or  of  any  person  who  may  *make  [*1039] 

'*  r.ro  p,  J.  p.  C.  c.  V'y.  F.  98.  |>.  60S.  note  (a). 
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Ihr  riiM^vrn  :  or  where,  being  askrd.  he  denies  lumng  Hm 

prapeiiv,  thou|;h  it  i»  clear  that  he  knew  of  its  beinc  in  his 

poMeMsiion.     (In  tlie  other  hami,  a  mode  of  conduct  of  a  dif« 

ferrnt  de^ripiion  in  thi^sie  9ie\oral  re««pecta  will  be  evidenea 

to  rrbut  an\  felonitMis  intent,  if' 

Tto  Ml-         The  riivumstance  of  the  goods  being  taken  on  a  claim  of 

««!  >PM*  rigbu  may  al^o  negative  any  amimvs  furamdL    In  mm  ia- 

||2;'^J|J^  iitance,  indeed,  a  man  may  be  g}i\\x\  of  felony  in  taking  Ui 

«^i  bt  •  .      own  good* :  namel>  •  w  hen^  ha%  ing  hailed  tbem  to  ai  '* 

.Uimoi    ■'  perjuin,  he  a(\er«anis  steals  them  from  luirh  perBon  in 

'*^^^  in  charge  him  for  them  in  an  action,  or  nibft  the  other 

of  them  in  oilier  to  charge  the  hundred,  (r)  But  regalarl^ 
a  man  canmtt  «^miuiit  iVhMijk  of  goods  wherein  he  baa  a  mh 
|ieri\.  'HiUis  if  A.  take  a^,iy  the  trees  of  B*.  and  cnt  nm 
into  boanis :  or.  if  A.  take  the  oloih  of  B.  and  make  it  tato 
a  doublet :  B.  ma\  take  the  Ko;inls  or  the  cloth,  and  it  wiD 
not  be  felon}.  ;Ai  S«t  if  \.  take  the  hay  or  corn  of  B.,  ani 
mingle  it  x^ith  hi^  own  heap  or  cork,  or  take  B.*s  cloChf  aal 
embntidcr  it ;  B.  mux  retake  the  wht»le  heap  of  com  or  oacfc 
of  hajk  ,at  IrAN!  Ni«  niu\*h  of  thom  a>  cannot  be  easily  diatin* 
gui^lieil  fi>un  hi^  o\\u\.  and  tht*  a^arment  with  the  embroideiy; 
and  >uch  retaking  will  he  no  iVloik]^.  i • 

if  the  ow  ner  of  laiul  u|feou  w  liich  a  horse  has  strayed  take 
the  boiNt*  dama^r  rVu>iiMr,  «»:-  ii  lUc  lord  of  a  manor  arisen 
lH»rse  as  iUi  t**»tr.n.  Uum<ii  iKixiianoo  he  has  no  title  soti^ 
do.  }%"%  a-*  the  Avt  in  iH»t  done  uUt.^  uaimo.  it  will  not  be  fb- 
loin,  k  Hut  an>  act  ol  thi^  kiml  i^  open  to  proof  of  alb- 
loiiioiiN  iiiiiMition ;  m^  th.i^  if  i  .w  uiari^s  are  gi%'en  to  tiMa 
horse  lo  dingiuM*  him.  t»r  hi^  oKI  inark<  arr  altered.  tbe89 
will  be  coii^iileriHl  .is  prt*snniiiii\e  i  iixMunstaiices  of  a  tkieviak 
intent,  i 

*ln  a  cum-  \\hon\  urter  a  s«*uuiv  of  uncustomed  goodflt 
some  jierMMiN  htx^ke  at  night  into  the  luniso  wheiv  they  were 
depiu»ited.  with  a  doign  to  i\*t.ike  tlieui  for  the  benefit  of  the 
fonuer  owner,  it  wa<  liolden  that  an\  prwsuinption  of  a  feloni- 
ous intent  to  steal,  as  Uid  in  the  nulietmeiit.  ^which  was  for 
a  burglary ^  was  rvbuttinl  h\  the  fact  which  the  jury  found* 
namely*  that  the  prisoners  infendtM  to  rvtake  the  goods  on 
the  behalf  of  their  fonuer  owner,  m  * 

The  following  ohserxation^  on  the  s«ibject  of  a  felonious 
taking  of  corn  by  zieaninc*  aw  laade  in  a  moilern  work  in 
which  much  n^efnl  matter  is  colKvti'^l : — •*  An  idea  very  uni- 
^e^saliy  prevails  among  ilie  lower  clash's  of  the  communityf 
that  thev  have  a  riccht  to  «;lean.  th:it  is.  to  take  from  off  the 
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land  the  com  that  remains  thereon  after  the  harvest  has  been 
gotten  in;  than' which  notion  nothing  can  be  more  errone- 
ous* By  CDstom,  indeed^  such  a  right  may  possibly  in  some 
particular  places  exist ;  and  the  laudable  kindness  of  tenants  , 
generally  induces  them  to  permit  the  poor  to  collect  the  com 
they  have  left  upon  the  land,  and  to  appropriate  it  to  their 
own  use.  As  a  right,  however,  it  has  no  more  existence  than 
a  right  to  take  the  tenant's  furniture  from  out  of  his  mes- 
suage, and  the  pillage  in  the  one  case  is  as  much  felony  as 
the  plunder  would  be  in  the  other :  for  the  act  is  not  simply 
a  trespass,  but  a  felony;  and  the  compiler  well  remembers  a 
conviction  at  the  Old  Bailey,  on  an  indictment  found  for  the 
-exercise  of  this  supposed  right  The  parties  were  tried 
before  Mr.  Justice  Rooke,  (if  he  mistake  not)  about  six  years 
ago."  (n) 

But  upon  this  it  is  submitted,  that  thougii  the  right  to 
take  com  by  gleaning  lias  no  existence,  except  possibly  by 
^custom  in  some  particular  places,  (o)  such  a  taking  will  not  r*104l  | 
necessarily  amount  to  a  felony.  Undoubtedly  it  will  be  an 
act  open,  like  other  acts  of  trespass  which  have  been  men-  - 
tioned,  to  proof  of  a  felonious  intention,  upon  which  it  is 
peculiarly  the  province  of  the  jury  to  determine ;  but  it  can 
nardly  be  contended,  that  such  taking  will  amount  to  lar- 
ceny, if  it  should  appear  to  have  been  mei'cly  a  taking  of  the 
com  left  on  the  ground  after  the  crop  had  been  carried,  and 
to  have  been  done  openly,  under  a  claim  of  right  not  alto- 
gether without  colour,  though  not  capable  of  being  establish- 
ed by  proof,  or  to  have  been  done  under  an  apparent.sanction, 
arising  from  former  similar  acts  of  the  same  individual,  or  of 
others  in  the  neighbourhood  having  been  allowed  by  the  occu- 
pier of  tiie  land. 

It  has  been  observed,  with  respect  to  cases  where  goods  Where 
have  been  taken  on  a  claim  of  right,  that  if  there  be  any  fair  ^ew"  »ny 
pretence  of  property  or  right  in  the  prisoner,  or  if  it  be  brought  the  fIa  V*^ 
into  doubt  at  ^1,  the  court  will  direct  an  acquittal ;  as  it  is  the  court 
not  lit  that  such  disputes  should  be  settled  in  a  manner  to  ^''^  ^''®5^ 

•    •  •i»«x*j/\  An  acquit" 

bring  men's  lives  into  jeopardy,  (p)  lai. 

There  is  one  case  in  which  it  has  been  holden,  that  the  tak-  wiicrc  the 
ing  will  not  amount  to  a  larceny,  though  it  be  accompanied  tni^*ng  »  by 
with  the  animus  furandi ;  namely,  where  the  taking  is  by  ajind-  ^"j|*°  o\  ^^ 
ing  of  the  property.    Thus,  it  is  laid  down  in  the  books,  that  amnuut  to 
if  one  lose  his  goods,  and  another  find  them,  though  he  con-  i«i'c«ny> 
veK  them,  animo  furandi,  to  his  own  use,  yet  it  is  no  larceny,  |he«^b?'^ 
for  the  first  taking  was  lawful,  (q)     And  again ;  if  A.  find  animus 
the  purse  of  B.  in  the  highway,  and  take  it  and  carry  it  away,  b^^s 
with  all  the  circumstances  that  usually  prove  the  animus  fu-  doctrine 

n  Woodf.  Landl.  and  Tenant,  Chap.  IX.  p  2  East.  P.  C.  c.  16.  s.  95.  p.  659. 

p.  242.  (ed,  1814).  7  3Insi.  lon.     1  Hawk.  P.  C.  c.  SS.s,  2. 

0  Steele  r.  Houghton  and  Wife,  1  Hen.  3  Hac.  Ab.  Fdnny  (C). 
Black,  53.    Rex  r.  Price,  4  Burr.  1926. 


1041  Of  Larceny.  [book  iv. 

mutt  be  randi^  as  denying  it,  or  secreting  it,  yet  it  is  not  felony,  (r) 
[*  10421  But  fliOQghf  where  the  particular  circumstances  ^of  any  case 
uDdentooa  fomisli  a  pi^umption  of  an  intended  dereliction  of  treasure 
with  great  trove,  or  wait,  or  stray,  on  the  part  of  the  owner,  no  larceny 
imitation.  ^^^  j^  committed  by  diking  them  before  seizure  by  the  lord  j 
yet  in  other  cases  the  doctrine  of  a  taking  by  finding  must  be 
admitted  with  great  limitation,  and  must  be  understoo.d  to  ap- 
ply only  where  the  finder  really  believes  the  goods  to  have 
bc^n  lost  by  the  owner,  and  does  not  colour  a  felonious  tak- 
ing under  such  a  pretence,  (s)  It  will  not  avail,  tho^fore, 
where  a  man's  goods  being  in  a  place  in  which  ordinarily  and 
lawfully  they  are  or  may  be  placed,  a  person  takes  them  ani- 
mo  furandi.  (t)  And,  even  if  the  place  where  the  goods  are 
found  is  not  one  in  which  ordinarily  they  would  be  deposited, 
circumstances  may  shew  the  taking  to  have  been  felonious. 
Thus,  if  a  man  should  hide  a  pui-se  of  money  in  a  corn-mow, 
and  his  servant  finding  it  should  take  part  of  it,  the  taking  will 
be  felony,  if  it  appear  by  circumstances  that  the  servant  luiew 
that  his  master  laid  it  there ;  but  in  such  a  case  it  would  be 
required  that  the  circumstances  should  bo  pregnant,  other- 
wise it  might  reasonably  be  interpreted  to  be  a  bare  finding, 
on  account  of  the  place  being  so  unusual  for  such  a  d^o- 
sit  (u)  And  the  taking  of  another  man's  horse  from  his  own 
or  his  neighbour's  ground  or  common,  with  intent  to  steal  it^ 
is  felony,  (tc;) 
Cases  of  The  following  cases  also  further  shew  that  the  taking  ani- 

^^a^b^^n  ™^  furandi  of  goods  which  have  been  found  by  the  party  may 
takiiig"iuti.  amount  to  larceny.  A  gentleman  left  a  trunk  in  a  hackney 
cies  left  iu  coach,  and  the  coachman  took  and  converted  it  to  his  own 
coaches.  "^®'  ^^^^  ^'^  holden  to  fce  felony,  on  the  ground  that  the 
Lamb's  *  coachman  must  have  known  whei*e  he  took  up  the  gentleman 
case.  and  his  trunk,  and  where  he  set  him  down ;  and  that  he  ought 

Wynne's  therefore  to  have  I'estored  it  to  him.  (x)  In  a  late  case,  where 
case.  the  prisoner  was  indicted  "i^for  stealing  a  box,  containing  a 

[*I043]  quantity  of  wearing  apparel  and  two  bonds,  it  appeared  that 
he  was  a  hackney  coachman,  and  that  ho  took  up  the  prose- 
cutor with  several  trunks  and  packages,  amongst  which  was 
the  box  in  question,  at  an  hotel  in  the  Adelphi,  and  set  him 
down  in  Orchard-street,  Portman-square,  where  all  the  arti- 
cles were  taken  out  of  the  coach  by  the  prisoner  and  the  pro- 
secutor's servant,  except  this  box,  which  was  corded,  and  bad 
been  deposited  under  the  seat  of  the  coach.  The  prisoner  re- 
ceived his  fare  and  drove  away,  after  which  in  a  few  minutes 
the  box  was  missed :  but  the  prisoner  and  the  coach  were 
quite  gone;  and  it  was  not  till  several  days  had  elapsed,  and 

r  I  Hale  506.  w  I  Hale  506.    2  East.  P.  C.  c.  16.  s.  99. 
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after  luuid-biDs  hsd  betti  dispersed  aiid  advertisements  in- 
serted in  tbe  pnUiG-print^  olTering  a  reward  to  any  person 
who  should  bring  liome  the  box,  that  the  prisoner  was  appre- 
hended. The  box  was  then  found  at  the  house  of  a  Jew,  to 
wiiich  the  prisoner  said  he  had  taken  it :  but  it  was  uncord- 
ed, the  hasps  of  it  were  forced  off,  and  it  contained  only  a  part 
oftheproperfy  which  was  in  it  when  it, was  lost,  the  two 
bmids  and  seroral  of  the  articles  mentioned  in  the  indictment 
hayiBS  been  taken  away.  The  case  was  left  to  the  jury,  to 
oonsiw  whether  they  were  satisfied  that  the  prisoner  had 
uncorded  the  box,  not  merely  from  a  natural,  though  idle  cu- 
riosity, but  with  an  intention  to  embezzle  some  part  of  its 
contents ;  and  they  were  of  opinion,  that  he  uncorded  the  box 
and  destroyed  the  p^PJ^re  with  an  intent  to  embezzle  the  goods 
found  in  the  box.  They  accordingly  found  him  guilty ;  and 
the  case  beii^  reserved  for  the  consideration  of  the  twelve 
Judges^  a  nuyority  of  them  were  of  opinion  that  the  convict 
tion  was  proper,  (y) 

Another  case  of  a  larceny  by  a  hackney  coachman  of  a  s«an*s 
parcel  left  in  his  coach  may  be  here  mentioned,  though  the  care. 
drcamstances  of  it  appear  to  have  left  but  little  room  for  the 
defence  that  the  prisoner  obtained  the  goods  by  jindiii^.  *The  [^1044] 
prisoner  was  indicted  for  stealing  a  parcel  of  calico,  and  other 
articles  Ae  properly  of  Sarah  Dixon.  The  prosecutrix  hired 
him  to  drive  her  from  her  house  to  a  linen-drapoi*'s  shop, 
where  she  purchased  the  articles  named  in  the  indictment; 
which  were  tied  up  in  a  parcel,  and  put  into  the  coach.  The 
friscmer  then  drove  the  prosecutrix  back  to  her  house ;  and, 
OB  getting  out  of  the  coach,  she  ordered  him  to  give  the  parcel 
to  her  servant ;  but  tUs  he  neglected  to  do.  The  prosecutrix 
went  into  the  parlour  of  her  house ;  but  returned  vei-y  shortly 
to  the  street-door  and  paid  the  coachman  his  fare ;  upon  which 
he  drove  away.  Upon  the  loss  of  the  thines  being  discovered, 
they  were  advertised,  and  a  reward  offered  to  any  person  who 
shoold  restore  them ;  but  without  effect  A  few  days  after- 
wards tbe  prosecutrix  met  the  prisoner ;  but  he  denied  all 
knowledge  of  her  person,  or  of  the  things,  or  of  his  ever  hav- 
ing hiid  such  a  fare,  and  said  that  he  had  only  driven  the  coach 
two  days.  The  parcel,  however,  was  traced  to  the  prisoner's 
possession,  and  it  appeared  that  it  had  been  opened,  and  three 
yards  taken  off  from  the  piece  of  calico.  The  prisoner  in 
his  defimce  acknowledged  Ihat  he  had  driv^i  the  prosecutrix 
from  her  house  to  the  linen-drapei^'s  and  back  again ;  but  he 
deaied  that  she  ever  desired  him  to  deliver  tiie  parcel  to 
hor  servant.  Upon  this  evidence  the  prisoner  was  convict- 
ed. («) 

9  Wynne's  caie,  O.  B.  1786,  cor.  Eyre,  B.  s  Seais's  case,  eor,  Ashhurst,  J.  Old  Biilcv. 

and  East.  T.  1786.    1  Leach  413.    2  East.  P.      1789.    1  I>each  415,  note  (6). 
C.c  I6.S.99.  p.664. 
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Cues  of         1%®  doctrine  as  to  a  felonious  taking  of  goodfi,  which  have 
bmiik  notes,  been  foufid  by  tiie  party,  was  further  confirmed  in  two  more 
^the" pri-  r^c®"*  cases.    In  the  first  of  these  cases  it  appeared  that  a 
soners,  and*  pocket-book  containing  bank-notes  had  been  found  by  the 
I!??i!!/?!l«  prisoner  in  the  highway,  and  aftei-wards  converted  by  him 
to  his  own  use.    Upon  which  Lawrence,  J.  observed,  that 
if  the  party  finding  property  in  si^ch  manner  knows  flie 
owner  of  it,  or  if  there  be  any  mark  upon  it  by  which  the 
owner  can  be  ascertained,  and  the  party,  instead  of  restoring 
the  property,  converts  it  to  his  own  use,  such  conversion 
[*1045]  *wiil  constitute  a  felonious  taking,  (a)    And  in  the  subse- 
quent case  the  two  prisoners  father  and  son)  were  convicted 
of  stealing  a  bill  of  exchange,  upon  evidence  of  their  having 
found  and  converted  it  to  their  own  use,  by  endeavouring  to 
negociate  it.    Gibbs,  J.  stated  to  the  jury,  that  it  was  the 
duty  of  every  man  who  found  the  property  of  another  to  use 
all  diligence  to  find  the  owner,  and  not  to  conceal  the  pitH 

Eirty  (wliich  was  actually  stealing  it),  and  appropriate  it  to 
s  own  use.  {h) 
Conversion       A  singular  case  occurred  at  no  very  distant  period,  of  a 
of  a  large     conversion,  witli  a  felonious  intent,  of  a  large  sum  of  money 
ney, witha  found  in  a  bureau,  wliich  had  been  delivered  to  a  carpentn^ 
felonious      for  the  puroose  of  being  repaired.    The  point  arose  in  ttie 
whicil'was    *^^^""^  ^^  Chancery  upon  the  following  facts.    Ann  Cait- 
found  in  a    wright  died   possessed  of  the  bureau,  in  a  secret  part  of 
bureau  de-   which  sho  had   concealed   nine  hundred   guineas  in  gpetk. 
cv^ntlr ""  ^^^  ^^^  <l«ath  Richard  Cartwright,  her  personal   repre- 
to  be  re-      seutative,  lent  the  bureau  to  his  brother  Henry  ;  who  ioA  it 
paired.       ^  ^^  EtLSt  Indies  and  brought  it  back,  without  Ihe  contents 
of  it  being  discovered.    It  was  then  sold  to  a  person  named 
Dick  for  three  guineas,  who  delivered  it  to  one  Green  a 
carpenter,  for  the  purpose  of  repairing  it.    Green  employed 
a  person  named  HilUngworth,  who  found  out  the  money. 
Hillingworth  received  only  a  guinea  for  his  trouble ;  bul^  in 
consequence  of  his  discovery,  the  whole  sum  of  nine  hundred 
guineas  was  secreted  by  Green,  by  Green's  wife,  and  by  one 
Elizabeth   Sharjie,  and   convci*ted   to  their  own  use.    On 
these  sugge^ions  Cartwright  the  personal  representative  of 
the  original  owner  of  the  bureau,  filed  a  bill  of  discovery 
i^^ainst  Green  and  his  wife,  and  Mrs.  Sharpe ;  in  which  MU 
Dick  joined,  but  did  not  claim  any  of  the  money  on  his  own 
acoonnt;  and  tlie  defendants  demurred  to  the  bill  on  tibe 
ground  that  an  answer  to  the  discovery  sought  might  ob- 
ject them  to  criminal   punishment.     After  the    argameat 
r*1046]  ^pon  this  demurrer,   the  Lord  Chancellor  said,  that  the 
resu  question  was,  whether  the  bill  charged  a  felony,  and  that 
the  distinctions  upon  that  point  were  so  extremely  nice,  that 

a  Auou.  cor.  Lawrence,  J.  Stafford  Sum.         6  Walters,  Jamrs  and  Barnabas  (case  of] 
Ass.  1804,  MS.  cor,  Gibbs,  J.  Wantiek  Sum.  Ass.  1812. 
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he  shoiild  not  trust  himself  to  say  any  thing  upon  thcin^ 
antil  he  had  seen  all  the  cases,  and  consulted  some  of  the 
Judges.  8<mie  time  afterwards  his  Lordship  delivei*ed  his 
ojMinion,  and  said— ><  I  liave  looked  into  the  books,  and 
have  talked  with  some  of  tlie  Judges  and  others ;  and  I  have 
not  found  in  any  one  person  a  doubt,  that  this  is  a  felony. 
To  constitute  felony,  there  must  of  necessity  be  a  felonious 
taking.  Breach  of  trust  will  not  do.  But  from  all  the 
cases  in  Hawkins,  there  is  no  doubt  that  this  bureau  being 
delivered  to  Green,  for  no  other  purpose  than  to  repair,  if 
he  broke  open  any  part  which  it  was  not  necessary  to 
touch  for  the  purpose  of  repaii*,  with  an  intention  to  take 
and  appropriate  to  his  own  use  what  he  should  find,  that  is 
a  fefenious  taking,  within  the  principle  of  all  tlie  modem 
cases;  as  not  being  warranted  by  the  purpose  for  which  it 
was  delivered.  If  a  pocket-book  containing  bank-notes  were 
left  in  the  pocket  of  a  coat  sent  to  be  mended,  and  the 
tailor  took  the  pocket-book  out  of  the  pocket,  and  the  notes 
out  of  the  pocket-book,  there  is  not  the  least  doubt  that  it 
is  a  felony.  .  So,  if  the  pocket-book  was  left  in  a  hackney- 
coachy  if  ten  people  were  in  the  coach  in  the  course  of  the 
d^y,  and  the  CQachman  did  not  know  to  which  of  them  it 
belonged^  he  acquires  it  by  finding  it  certainly ;  but  not  be- 
ing intrusted  with  it  for  the  purpose  of  opening  it,  that  is 
felony,  according  to  the  moilern  cases.  Theit)  is  a  vast 
number  of  other  cases.  Those  witli  wliom  I  liave  conversed 
upon  this  pointy  who  are  of  very  high  autliority,  have  no 
ikrabt  upon  it."  (c) 

In  cases  of  this  nature,'  where  the  taking  was  hjjinding, 
some  of  the  strongest  circumstances  to  rebut  the  implication 
that  such  taking  was  felonious,  will  be  those  which  shew 
*that  the  party  made  it  known  tliat  he  liad  found  the  pro-  r*1047l 
perty,  so  as  to  make  himself  resjionsible  for  the  value,  in 
case  he  should  be  called  upon  by  the  owner ;  or  those  which 
shew  that  he  endeavoured  to  discover  the  tnie  owner,  and 
kept  the  goods  till  it  miglit  reasonably  be  supposed  tliat  the 
true  owner  could  not  be  found,  (d) 

It  seems  tiiat  where  there  is  clearly  tlie  animus  furandi  in  it  Mems 
some  of  the  parties  concerned  in  a  felonious  taking,  it  may  ^^}  ^* . 
be  negatived  as  to  another  party,  if  it  appear  tliat  such  other  tlmlKxnn' 
party  had  a  different  object  in  view  from  that  of  obtaining  be  nega- 
any  share  of  the  stolen  property.    In  a  late  case,  which  has  o^ofthe 
been  mentioned  more  at  large  in  a  former  part  of  this  work,  parties  in  a 
the  prisoner,   Donally,  was  indicted  for  a  bui-glary ;  and,  ^<^i<^°^^"' 
upon  the  evidence,  it  appeared  that,  by  a  previous  concert  be-  ap^lfr't   '* 
tween  himself  and  some  other  persons,  he  accompanied  three  that  he  had 
men  by  whom  the  fact  was  committed,  and  wlio  had  been  ^  ^'^<b'«°^ 

r  Cartwright  r.  Oreen,    B  Vcz.    405.     2         (/ 2  East.  P.  C.   c.  16.  s.  99.  p.  es/;. 
J. each  952. 
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object  iu     convicted  at  a  former  sessions^  iiot  indeed  of  biirglari%  be- 
^^^•?    cause  there  .was  evidence  of  its  being  day-light  at  the  tine 
tafoiiig  mny  of  the.fact,  but  of  Stealing  to  the  amount  of  forty  shillin(p  is 
f>iiareofthe  the  dwelling-liDuse.    But  though  there  was  sufficient  evi- 
Mrty"  ^'**"   **®"^  ®"  ^^  present  trial  that  the  prisoner  Donally  aeeom- 
ponied  these  three  men  while  they  committed  the  offimoc^ 
yet  as  it  clearly  appeared  tliat  his  purpose  was  only  to  pro- 
cure a  bui^ary  to  be  committed  by  them  (accordmg  to  the 
previous  concert  between  himself  and  the  other  personsy)  in 
order  that  they  might  afterwards  be  apprehended  and  gob- 
vict^,  and  that  he  might  get  a  share  of  the  reward,  it  was 
objected  on  his  behalf,  upon  the  jury  acquitting  him  of  the 
burglary  but  finding  him  guilty  of  stealing  in  ue  dwdiing* 
house  to  the  amount  of  forty  shillings,  that  this  could  not  bo 
larceny  in  him,  because  it  was  not  done  atdmo  fmnmiL 
And  it  is  understood  tliat  this  objection  was  thought  to  be' 
well  founded  by  a  large  majority  of  the  Judges  to  whooe 
consideration  the  case  was  submitted,  {e) 
r*  10481      ^Besides  the  animus  furandi  it  is  necessary  that  the  taking 
The  taking  of  the  goods   should   also  be   without  the  consent  rf  the 
of  the  goods  owner,  *^  invito  domino.**    This  is  of  the  very  essence  of  the 
^"inriTo       cnme  of  lai*ccny.  (/)  as  it  has  been  already  shewn  to  be  es- 
dmHinor     sential  in  one  of  a  similar  nature,  namely,  in  robbery,  {g) 
Eggington's      This  material  ingredient  in  the  offence  of  larceny  vnder- 
^h'^T  8  ^™^  ^^^^  great  consideration  in  a  modem  case,  where  the  fol- 
iia'viog        lowing  circumstances  were  given  in  evidence  against  tiw 
pianrod      prisoners,  upon  an  indictment  for  a  burglary  and  larcei^. 
s«r?ant^of    *^  appeared  that  tlie  prisonei-s,  having  formed  a  plan  fiir 
the  owner    robbing  a  manufactory  at  Soho,  near  Birmingham,  of  which 
to  steal       ig^^  Boulton  was  the  principal  proprietor,  applied  to  a  mas 
tbe^owner^  named  Phillips,  who  was  employed  as  servant  and  walde 
knowiogof  man   to  the  manufactory,   to   assist  them  in  the  robbery. 
^^'tedThU^'  Phillips  assented  to  their  proposal ;  but  immediately  after- 
Mfvaot  to    wards  gave  information  to  Mr.  Boulton,  and  told  him  what 
carry  on      was  intended,  and  the  manner  and  time  the  prisoners  wefe 
new?  with    *®  come : — ^that  they  w^ere  to  go  into   the  counting-hopsi^ 
a  view  to    and  that  he  was  to  open  the  door  into  the  front  yard  inr 
the  detec-    them.    Mr.  Boulton  told  him  to  carry  on  the  business^  anl 
tbitfVB,^  ^   ^^^  ^^  would  bear  him  harmless ;  and  Mr.  Boulton  abe 
which  the    consented  to  his  opening  the  door  leading  to  the  front  yard, 
^^J[^|^^^'  and  to  his  being  witli  the  prisoners  the  whole   tine^    la 
did ;  imd  it  consequcnco  of  this  information,  Mr.  Boulton  removed  frsn 
was  hoidan  the  counting-house  every  thing  but  150  f^uineas,  and  some 
ctiw  h^the  ^^^^^  ingots,  which  he  marked,  in  order  to  furnish  evidence 
majority  of  against  tiie  prisoners ;  and  laid  in  wait  to  take  th^n^  whes 
Judges :  they  should  have  accomplished  their  purpose.     On  the  2dd  of 
°"^  ^    December,  about  one  o'clock  in  the  morning,  tiie  prisoners 


ttie 
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e  Donally  and  Vaughan  (case  of)  antc^  40,        /  Post.  1211. 
41,  g  AtUe^  995. 
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came,  and  Phillips  opened  the  door  into  the  front  yard,  Uiem 
throagh  which  Hisy  went  along  the  front  of  the  bidldins,  f^"^^^" 
and  round  into  another  yard  behind  it,  called  the  middle  of  the 
yard ;   and  from  thence  they  and  Phillips  went  through  a  owner's  as- 
door,  which  was  left  open,  up  a  staircase  in  the  centre  build*  M^iaUn. 
ingy   leading  to   the  counting-house  and   roomif  where  the  courace- 
*platcd  business  was  carried  on:  tliis  door  the  prisoners  [*1049] 
bolted,  and  then  broke  open  the  counting-house,  which  was  ment  tn  the 
locked,  and  the  desks,  which  were  also  locked ;  and  took  bt>m  H^^M^of 
thence  the  ingots  of  silver  and  guineas.    They  then  went  to  hif  servant. 
the  story  aiioTe,  into  a  room  where  the  plated  business  was 
carried  on,  and  broke  the  door  open,  and  took  from  thence  a 
quantity  of  silver,  and  returned  down  stairs ;  when  one  of 
diem  unbolted  the  door  at  the  bottom  of  the  stairs  which  had 
%een  bolted  on  their  going  in,  and  went  into  the  middle  yard ; 
where  all  (except  one  who  escaped,)  were  taken  by  the  per- 
sons placed  to  watch  them.    On  this  case  two  points  were 
made  for  the  mrisoners;  one  which  has  been  noticed  in  a  for- 
mer chapter,  tnat  the  offence  did  not  amount  to  burglary,  and 
which  was  decided  in  favour  of  the  prisoners ;  (A)  the  other 
that  no  felony  was  proved,  as  the  whole  was  done  with  the 
knowledge  and  assent  of  Mr.  Boulton,  and  that  the  acts  of 
Phillips  were  his  acts.    The  prisoners  having  been  convict- 
ed, the  case  was  argued  before  the  twelve  Judges,  a  minority 
of  whom  held  that  9ie  prisoners  were  guilty  of  the  larceny ; 
lor  thal^  although  Mr.  Boulton  had  permitted,  or  suffered, 
the  meditated  offence  to  be  committed,  he  had  not  done  any 
thing  originally  to  induce  it ;  that,  his  object  being  to  detect 
the  prisoners,  he  only  gave  them  a  greater  facility  to  conunit 
the  larceny  than  they  otherwise  might,  have  had;  and  that 
this  could  no  more  be  considered  as  an  assent  than  if  a  man, 
knowing  of  the  intent  of  thieves  to  break  into  his  house,  were 
not  to  secure  it  with  the  usual  number  of  bolts.    They 
tiionght  also  that  there  was  no  distinguishing  between  the 
dq^rees  of  facility  a  thief  might  have  given  to  him ;  that  Mr. 
Bootton  never  meant  that  the  prisoners  should  take  away  his 
property,  apd  the  circumstance  of  the  design  originating  witii 
the  prisoners,  and  Mr.  Boulton's  taking  no  step  to  facilitate 
or  induce  the  offence,  until  after  it  had  been  thought  of,  and 
resolved  on  by  them,  formed,  in  the  opinion  of  some  of  the 
indges,  a  very  considerable  ingredient  in  the  case,  and  dif- 
fsred  *it  greatly  from  what  it  might  have  been,  if  he  had  em-  [*1050] 
phyed  his  servant  to  suggest  the  perpetration  of  the  offence 
originally  to  the  prisoners.    But  Lawrence,  J.  before  whom 
•  the  prisoners  were  tried,  doubted  whether  it  could  be  said  to 
be  done  ^invito  domtito,'*  when  the  owner  had  directed  his 
servant  to  car^  on  tlie  business,  and  meant  that  the  prisoners 
should  be  encouraged  by  the  presence  of  that  servant :  and 

h  .^fi/f.  Chap,  on  Burglary,  p.  917.  etseqi'. 
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that  by  his  assistance  they  should  take  the  goods»  so  as  to 
make  a  complete  felony ;  thoug^i  he  did  not  mean  that  thej 
should  carrv  thrni  uway.  (i) 
CtMs  Upon  some  of  tlie  doctrines  relating  to  the  felonious  laJk- 

^i'*  ^  ^Vf  ^^*  which  have  heen  alivaily  meiitionedy  points  of  coa- 
chcd?Ure-^  sidcrablc  difficulty  will  NumotinieH  oixur :  but  by  far  the  most 
ry^orcon-  nice  and  intricate  questions  arise  uikiii  tlie  class  of  cases 
MDtofUM    ^-||i(.||  ^n;  now  to  be  considered,  namely » those  in  which  it 


owiwri  or 


of  MUM  appears  that  tlie  goods  were  taken  hy  tlie  ddivcnf  or  eonMeat 
prion  htv-  ^  fhe  oivntr^  or  of  some  one  having  antharitn  to  deliver  them 
tT^tod^vcr  ^'^^  material  ingredients  in  the  definition  of  larcenyt  already 
ihe  grxMis.  sjioken  of,  nnist  still  be  kept  in  mind ;  particularly  tliai  of 
the  animus  furandi.  and  tlie  diu^trinc  that  the  go<ids  must  be 
taken  •*  invito  domino.*' 
i)uhvcrv.  It  may.  in  the  first  place,  be  observed,  with  it^spect  to  tboie 

\vhf )c  thcrr  cases  whcrc  the  goods  uiv  obtained  by  delivery,  that  if  it  ap- 
Iff"p°o{l?riy!  I***"  ^***  although  tlicre  is  a  delivery  by  the  owner  in  facU 
or  of  ipgai  yet  there  is  clearly  no  change  of  property  nor  of  legal  paeeeh 
<^'^^'^''^'°"*  sion^  but  the  legal  jiossession  still  remains  exclusively  in  the 
owner,  lai*ccny  may  be  committed  exactly  as  if  no  such  d^ 
livery  had  been  made. 
CfliMs  Thus,  if  a  peixon.  to  whom  goods  arc  delivered,  has  oafy 

\%  here  there  the  bare  charge,  or  custody,  of  tliern^  and  the  legal  posaeasiiMi 
ohtrfifror    rci^A*"^  >"  ^^^^  ownor.  such  [lerson  may  commit  larceny,  kj 
custody,  nr  a  fraudulent  convei*siun  of  the  goods  to  his  own  use.  (k)    A 
[*105l]  ^doctrine  which  dii-(M:tly  applies  to  tlie  case  of  servants  efr 
it  special      truste^l  with  the  cure  of  goods  in  the  |N>ssession  of  their  mat- 
Ihr  qomiJ!^  tcrs,  i\H  Will  bc  shcwii  nu)re  fully,  when  lairenies  by  ser\'aati 
are  treatiMl  of  in  a  subsef|uent  chapter.    And  larceny  may  k 
committed  also  in  a  like  manner  by  a  person  who  has  a  bare 
special  use  of  goods.    Tlius.  a  man  may  be  guilty  of  larceiy 
in  taking  a  piece  of  plate,  set  before  him  to  drink  in  a  tavern; 
for  he  has  only  a  libei'ty  to  use.  not  a  iKissession  by  deliv^ 
ry.  (/)     So  if  a  weaver,  or  silk-throwster,  deliver  yam,  or 
silk,  to  be  wi-ought  by  joiinieymeii,  in  his  house,  and  thef 
cari7  it  away  with  intent  to  steal  it,  this  is  felony ;  the  entire 
property  remaining  there  in  the  owner,  and  the  possession  of 
the  workmen  being  the  possessicm  of  the  owner,  (m)     But  it 
would  not  be  felony  if  the  yarn  had  been  delivered  to  %> 
weaver  out  of  tlie  house,  who,  having  thus  the  lawful  posses^ 
sion  of  it,  had   afterwards  embezzled  it;  because   by  th& 
deliveiy  he  had  a  special  pniperty,  and  not  a  bare  charge,  im 
the  same  manner  as  one  who  is  entrtistcd  with  the  care  of  m^ 
thing  for  another  to  keep  for  his  use.  {n) 

It  is  state<l  that,  in  general,  where  the  delivery  of  goods  is 

l  E^cin|;ton  and  otiirrs  (rase  of),  2  Learli  t/i  Anon.  OIJ  Bailcv,  1G64.  Kel.  35.  2  East. 

^13.  2  Kast.  r.  C.  c.  J6.  b.  101.  p.  66«.  P.  i\  c.  l«.  i,  109.  p.  6K2. 

fc  1  Hale  505.  506.  1  Hawk.  P.  ('.  r.  f?n.  s.  n  2  East.  P.  0.  p.  16.  «.  in?,  n.  GR?.  68S.  1 

*\  2  East.  P.  C,r,   It;.  -.  inO.  n.  r.8>.  I!:i\'l .  P.  ('.  r.  XI  "^   ?. 
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fiir  a  certain  special  and  particular  purpose,  the  pos- 
n  is  still  supposed  to  reside,  unparted  with,  in  the  first 
ictor.  (o)  And  that  if  a  watchmaker  steal  a  watch,  de- 
d  to  him  to  clean  ^  or  if  a  person  steal  clothes,  delivered 
e  purpose  of  being  washed ;  or  goods  in  a  chest,  de^ 
d,  with  the  key,  for  safe  custody ;  or  guineas,  delivered 
le  purpose  of  being  changed  into  half-guineas;  or  a 
^  oelivered  for  the  purpose  of  being  pawned;  in  all 
instances  the  goods  taken  have  been  tiiought  to  remain 
possession  of  the  proprietor,  and  the  taking  of  them 
held  to  be  felony,  (p)  But,  unless  in  these  cases  *tiie  [^1052] 
f  of  contract,  under  which  the  goods  were  delivered, 
red,  by  some  means,  to  have  been  determined  (of  which 
will  be  said  hereafter),  it  seems  difficult  to  see  how  they 
Btinguishable,  some  of  them  at  least,  from  the  cases  of  a 
nith,  to  whom  plate  is  delivered  to  work  or  to  weigh ; 
OTy  to  whom  cloth  is  delivered  that  he  may  make  clo&es 
tt;  and  a  friend,  who  is  entrusted  with  property  to  keep 
€  owner's  use ;  in  wliich  cases  an  embezzlement,  or  con- 
in  of  the  goods,  by  the  party  to  whom  they  are  deliver- 
8  been  said  not  to  amount  to  felony,  (q)  In  these  latter 
as  well  as  in  the  former,  the  delivery  of  the  goods  is 
only  for  a  special  purpose ;  yet  it  seems  that  the  pos- 
II  of  them  has  not  been  considered  as  remaining  witli 
mer,  but  as  having  passed  to  the  party  by  a  lawful  de- 
witliout  fraud,  and,  therefore,  not  the  subject  of  a  sub- 
it  felonious  conversion.  The  distinction,  indeed,  he- 
rn bare  charge,  or  special  use  of  goods,  and  a  general 
BHt  of  them,  seems  to  be  sufficiently  intelligible ;  and  it 
consistent  with  principle  that,  in  the  former  case,  the 
possession  sliould  be  considered  as  remaining  in  the 
',  and,  in  the  latter,  as  having  passed  to  the  bailee :  and 
liercfore,  in  the  former  case  larceny  may  be  committed 
ttt  by  the  person  to  wliom  they  have  been  delivered,  and 
1  the  latter  it  may  not,  unless  there  be  a  determination 
privity  of  contract :  but  it  is  in  the  application  of  this 
ne  to  particular  cases,  that  the  distinctions  seem  to  be- 
obscure.  (r) 

I  case  wliere  the  prisoner  was  a  lodger,  and  his  land-  Campbeir* 
wanting  cliange  for  a  bank-note,  sent  it,  by  her  servant,  J^f^J^j^ 
prisoner  up  staii*s,  begging  that  ho  would  give  her  sends  her 
c  for  it;  when  the  prisoner,  after  examining  his  purse,  «*rvaiutoa 
that  he  had  not  gold  enough  about  him  for  the  purpose,  r"^  mr  •>! 
uit  lie  would  go  immediately  to  his  bankci's,  and  get  L     ^^  J 

itwk.  P.  C.  c.  33.  s,  9.  a  bare  chai'gt  of  the  gonds  only  being  given, 

lawk.  P.  C.  c.  33.  s.  10.  and  the  vari-  or  a  ponessimi  of  them  delivered  over,  post. 

rs  there  cited.  Sect.  3.  in  whicli  the  special  pmptrty  suflici- 

iawk.  P.  C.  c.  33.  s.  2.  2  East.  P.  C.  cnt  to  constitute  an  otcnership  of  the  goods 

•  113.  p.  6i)3.  taken   is  considered  ;   and  also  posf^   Chap. 

•  Micrc  nTvon  'be  ra'-e-f  \vbi«:lv  relate  to  xiv.     On  Larrrnu  ftv  fSTra.nf** 
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a  btnk-  tho  noto  changed ;  upon  which  he  left  tlie  house,  with  the 
noi«,re-  bank-note  in  his  hand,  and  never  returned;  the  priBoaer 
bim*!!!"'  appears  to  have  been  convicted  without  any  question  having 
chaoie  ii»  l)een  made  as  to  the  offence  amounting  to  larceny.  {$)  But^ 
Hnd  he  (oei  in  fj^i^  ^||^»  j^  probablv  might  have  bt'cn  considered  that  the 
riT^HeiJ,  landlady  did  not  intend  to  part  with  tlie  note  without  first 
to  \m  iircc-  receiving  the  change ;  and  if  so,  that  tlic  servant  delivered 
"^*  the  note  to  tlie  prisoner  without  the  autliority  of  her  ni^ 

tress,  and,  tlierefore,  that  no  legal  possession  of  it  ever  iiasaed 
to  the  prisoner;  and  that  in  taking  it  he  was  gutitj  c^a 
trespass.  (/) 
Duiivery  It  has  been  suggested  as  worthy  of  (consideration  whedier 

where  tht  ^|^  distinction  conceniing  the  legal  iiossession  ranaiaing 
iiuuBt  pre*  in  the  owner,  after  a  delivery  ui  fact  to  another,  do  not  ei- 
sent.  tend  to  all  cases  where  the  thing,  so  delivered  for  a  spedal 

purpose,  is  intended  to  remain  in  the  pi-esence  of  the  ownor. 
And  it  is  well  advanced,  in  support  of  the  observation*  thai 
in  cases  of  this  kind  the  owner  cannot  be  said  to  give  any 
credit  to,  or  ivposc  confidence  in,  the  party  in  whose  hands 
it  is  so,  in  fact,  placed ;  and  that,  the  thing  being  intended 
to  be  returned  to  the  owner  again,  and  resumaUe  by  bin 
every  moment,  his  dominion  over  it  is  as  {lerfect  as  befiure; 
and  the  person,  to  M'hom  it  is  so  delivered,  has,  at  most,  na 
more  than  a  bare  limited  use,  or  charge,  and  not  the  legal 
Iiossession  of  it  (u)    And  though  the  case  of  a  person,  go- 
ing into  a  shop,  under  pretence  of  buying  goods,  and,  upon 
their  being  delivei-ed  to  him  to  look  at,  nniiiiiig  away  with 
them;  and  also  that  of  a  pei*soii  going  into  a  market,  and 
obtaining  a  horse  for  the  purpose  of  trying  its  ]>aces,  and 
then  riding  away  with  it,  have  been  considered  as  felonies^ 
[*1054]  *on  the  ground  of  a  preconcei'tcd  design  to  steal  tlie  chat- 
tels; {x)   yet  they  ap]iear  also  U}  be  sustainable   on  tk 
ground  that  tlic  legal  possession  of  such  cliattels  still  r^ 
mained  in  the  owner  of  tlie  goods,  notwithstanding  the  de- 
livery, he  continuing  present  {y) 

Upon  the  same  principle  also,  of  thei*e  being  but  a  bars 
charge  or  special  use,  it  has  been  holden  that  if  the  clerk  to 
a  banker  or  nieiThant  have  the  cai*e  of  money,  or  if  h^ 
have  access  to  it  for  s|)ecial  and  pai'ticular  purposes,  and  be 
sent  to  the  bag  or  drawer  for  money,  for  the  purpose  of 
paying  a  bilK  or  if  he  be  sent  for  the  pui*pose  of  bringiag 
money  genei*ally  out  of  the  bag  or  drawer,  and,  at  the  tii0^ 
he  brings  such  money,  he  clandestinely  and  secretly  takjC^ 

jr  Campbell^  case.    2  Leach  564.    I'hert*  k  2  East,  F.  (*.  c.  16.  s.  110.  p.  683. 

was  a  que^tion  raised  in  ihe  case  as  lo  the  of-  c  I  ilawk.  P.  C.  c.  33.  s.  14,  15.  KeL  8'^ 

i'cncc  amounting  to  a  hicaling  in  the  dwelling-  2  East.  P.  C.  c.  16.  s.  106.  p.  677.                   ^ 

iiousr  (within  the  statute  12  Aim.  c.  7.).  which  y  Chisser^s  ca&e,  T.  Rayni.  275,  276.      ? 

was  noticed  anle^  p.  983.                      ^  East.  P.  C.  c.  16.  s.  110.  p.  633,  684 :  ia  wfai^'^ 

/  By  Scarletlj  arguendo,  in  Wal«h*s  i:a£c.  last-cited  authority  see  alra  flic  argunent  ^^ 

2  T.each  1079.  Minnort  of  this  doctrinp. 
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out  other  money  for  his  o^n  iisc^  he  is  as  much  guilty  of  a 
felony^  as  if  he  had  no  care  of  the  money,  or  access  wliatso- 
ever  to  the  bag  or  drawer.  (») 

It  may  further  be  obsci*ved9  us  clearing  the  ground  of  en-  Dciiv.-ry, 
quiry  concerning  these  cases  of  a  delivery  of  tlie  goods  by  where  the 
the  owner,  tliat  it  is  a  settleil  and  well  established  principle,  ^  hh'thlT'^** 
tliat  if  the  owner  pai't  with  the  property  in  the  goods  taken,  imptrty  m 
tliero  can  be  no  felony  in  the  taking,  however  fraudulent  the  llj^oi"** '^ 
meaud  by  which  such  delivery  was  pi*ocui*ed.  ^a) 

The  following  arc  some  of  the  cases  in  which  it  has  been 
holdcn  that  the  owner  had  parted  with  the  property  in  the 
goods,  by  his  delivery  of  them  to  tiie  prisoner. 

Upon  an  indictment  for  horse-stealing,  it  appeared  that  the  ^^^^"^y* 
^prosecutor  was  at  a  fair,  having  a  hoi*se  there,  in  the  care  of  r#i'ARr;i 
a  Mrvant,  which  he  intended  to  sell*  when  he  was  met  by  jp^^^    ?^^^ 
the  prisoner,  to  whom  he  was  personally  known,  and  who  crrolic 
said  to  Idm,  **  I  Jiear  you  have  a  horse  to  sell ;  I  think  he  a^^y  ^viUi 
will  buit  my  purpose ;  and  if  yon  will  let  me  have  him  a  fromTfair, 
bargain  I  will  buy  him/'    The  prisoner  and  the  prosecutor  afm  a  was 
then  walked  together  into  the  fair,  towards  the  hoi*se,  and,  '^i^^^  '^*"'» 
upon  a  view  of  him,  the  pi*osecutor  said  to  tlie* prisoner,  ^yi^\bo 
**  Tou  shall  have  the  horse  for  eight  pounds ;''  and  calling  purchase- 
to  his  servant,  he  ordei-ed  him  to  deliver  tlie  horse  to  the  ^^^^y- 
puoner.     The  prisoner   immediately  mounted  the  horse, 
saying  to  the  prosecutor,  that  ho  would  return  immediately 
aiid  pay  him.    The  prosecutor  replied,  ^^Yery  well/'     The 
prisoner  rode  away  with  the  horse,   and  never  returned. 
Upon  these  facts,  the  learned  Judge*,  by  whom  tlie  prisoner 
tras  tried,  directed  an  acquittal  i  on  the  gi*ound  that  there 
was  a  complete  contract  of  sale  and  delivery,  and  that  the 
property,  as  well    as   Ihc    possession,   wits  entirely   pai'tcd 
witli.  (6; 

In  anotlicr  case,  the  indictment  ai^ainst  the  prisonci'  was  rarkcsV 
lor  stealing  a  piece  of  silk  of  the  value  ol*  ten  pounds,  the  ^"^e.    xiic 
jMs  of  Tlioinas  Wilson.     Mi*.  Wilson  was  a  silk  manu-  |i*J/^/,'"j^'^' 
brturer,   in   the    neighbourhood   of  Cheapside ;  and  it  was  :.HiiriuiiMt 
proved  that  the  prisoner  had  called  at  liis  wareiiouse,  and,  ''ji«|»|i »" 
*fter  looking  at  several  pieces  ot*  silk,  had  selected  the  one  ^omVJ.or- 
u  question,   agreed   for  the  ]n*i('e  of  it.  and  said  that  his  dcred  a 
Mac  was  John  Williams,  that  he  lived  at  No.  6,  Arabella-  J^"|,^,';,"^;;,, 
8ow,  in  Pimlico,  and   that  if  Mr.  Wilson  would  send  it  Fome,*  to  be 
^^  at  six  o"clock  in  the  afternoon,  with  a  hill  and  receipt,  paUi  lor  on 
*  Would  pav  hiui  for  it,     Mr.  Wilsim,  arronrmch',  entei'ed  "'^!'*'V' 
*«  piece  of  silk  in  his  day-hook,  to  the  debit  of  the  prisoner,  r.„.  ^^luu 
*w  out  a  bill  of  parcels  for  it  in  his  name,  and  sent  his  bcii.«^H-.? 

I         -•  Murray's  rr>r?,  O.  H.  1734.  1  Hiwk.  P. C.  p.  'jrn.  -.113.  y..  CO.), 

^'3.i.7.*2Ea!it.  P.  C.  c.  IG.  s.  109.  p.  «i;s.  b.    W-^iM'y'-i  c.i<v,  C/if/tn^/^W  S(»:i;.   A  «=. 

*»'iuh;U4.  17m7,  ,.ir.  Vioil'l,  .1.     1    Lei^-li  -I'm.     JE-.i. 

"'  2  E*$i.  p.  c.  r.  Ifi.  «.  102.  n.  f.t.n.  s.  10.1.  p.  ('.  -.  li-.  s.  1«n.  p.  rrr». 
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according-    shopiiian  ^ith  it  to  the  place,  and  at  the  hour  appointed* 
iy,Kaveti)o  The  shopmaii  met  the  prisoner  near  Arubella-Ro\v,  and  ac- 
[*1056]  cunipanied  *hiin  to  No.  G,  wheiv  he  \vent  with  him  into  a 
serT&nt,       room,  and  delivei-ed  to  hini  the  bill  of  parcels,  which  he  ex- 
brought       amined;  and,  after  saying  it  was  right,  gave  the  shopmaB 
ihein»  biiif,  two  bills  for  £  10.  each«  drawn  by  Frith  k  Co.  at  Braoferd, 
where  mere  ®"  'I'avlor  k  Co.,  in  London.    The  amount  of  tlie  silk  was 
tsibrlca-       Only  12/.  lOs. ;  and  the  shopman  stated  that  he  hadnotsof- 
tioiit,  and     ficient  cash  about  him  to  pay  the  difference  between  that 
and^it^was^'  ^""^  ^"^  ^'^^  amouht  of  tlie  two  bills ;  upon  which  the  pri- 
hoideii  not    soner  said  that  it  was  immaterial,  that  he  should  want  Bun 
tobeiar-     goods,   and   tliat   he   would  call  on  the  ensuing  day  at  hit 
ground^that  master's,  to   look   out  other   goods,   and   take  the  change 
the  Mrvaiit  Upon  this  the  shopman  left  the  goods,  and  returned  htNM 
J**"'*^  ^  with  the  bills.     The  prisoner  never  rame  again  to  Mr.  Wil- 
by  accept-    Ron*s  waivliouHc ;  the  bills  upon  being  presented  at  Taykr 
ing  such       &   Co.N,  turned   out  to  be  meir  fabrications  ;  and,  on  Oh 
wM^«e"  ^""7  »^  N**-  ^»  Ardbella-Row,  it  ap|M»ai-ed  tliat  the  priaonv 
ihough  hit*  had  only  bargained  for  tlie  lodgings  the  same  nioming,  ui 
matter  did    that  he  absconded  with  the  go<ids  in  a  few  minutes  after  Mr. 
tnV^"«^"he  ^^'^ilson\s  shopman  had  left  the  house.     It  was  also  profad 
]iriMiier       that,  witliiu  a  month  after  the  good.s  had  been  so  ohtained  by 
credit.         t;he  prisoner,  tlie  entry  tliat  had  been  made  in  the  day-hotk 
was  copied  into  the  journal,  and  fmm  thence  posted  regi- 
lai'ly  into  the  ledger,  in  the  usual    way, where  g^oods  wm 
not  paid  for  immediately :  and  that  tiie  prisoner  still  stool 
debited  in  the  ledger  for  the  amount.     It  was  objected,  apu 
these  fsu*ts,  by  the  counsel  for  tlie  priscmer,  that  there  was  a 
sale  of  tlie  go<ids  to   him,   and    such  a  delivery  as  woiH 
change  the  property,     Upm   which   the  learned  Judge,  fcjr 
whom  the  prisoner  was  tried,  left  it  to  the  jury  to  considtf 
whether  there  was  not,  in  the  mind  of  the  prisoner,  at  tko 
very  beginning  of  this   transaction,   an  intention  and  pre- 
meditated plan  to  obtain  the  goods  w  itiiout  paying  for  thev^ 
and  also  whether  this  was  a  sale  by  Mr.  Wilson,  and  a  de- 
livery of  tlie  gdods,  with  intent  to  part  with  the  prapertfif  he 
having  received  bad  bills  in  payment  for  them,  throuj^  tke 
nieilium  of  his  shopman.     The  Jury  were  of  opinion  that  the 
prisoner,  from  fi]*st  to  last,  intended  to  defraud  Mr.  WilsoSy 
and  tliat   it   was   not    Mr.  Wilson^s  intention  to  give  hte 
['1057]  ^credit:  and  they  found  him  guilty.    But  the  case  being  if' 
terwards  submitted  to  the  consideration  of  the  Judges,  thef 
were  of  opinion  that  the  (*(Mivictioii  was  ivroni;  ;  for  that  lb* 
Wilson  had  parted  with  the  property^  as  well  as  the  posiee* 
sion,  u|xm  receiving  that  which  was  accepted  by  his  servaiA 
as  payment,  alth(»ug)i  the  bills  afterwanis  turned  out  to  he 
of  no  value,  (c) 

t   Varkes's  case,   O.  B.   1794.    cor.   Mar-      c.  16.  s.  1U3.  p.  671. 
V-    1  Id,  t.  B.    2  Lfach  GM.    2  Kiit.  I'.  ('. 


CHAP.  Yi.  $  1«]     Where  the  Property  is  parted  with*  1057 

Upon  an  indictment  against  three  persons,  named  Nickoi-  NichoUoira 
son,  Jonesy  and  Chappel,  for  stealing  a  bank  post  bill  of  ^^H^^^^^^ 
twenty  pounds,   another  of  fifteen  pounds,   and  also  seven  having  been 
guineas,  the  property  of  William  Cailwright,  tlic  following  inveigled  by 
were  the  material  facts  given  in  evidence.    Nicholson  in-  betwuh  *** 
troduced  himself  to  the  prosecutor,  who  was  a  pensioner  in  them,  and 
the  Charter-house,  by   coming   to  liis  apartments   at  that  *"ff«"d  by 
fUBCCf  and  pretending  to  enquire  as  to  the  rult^s  of  the  cha-  In'tbe^first'^ 
ritj.    He  had  not  befoi*e  that  time  any  soK  of  ac({uaintance  instance, 
wi&i   the   prosecutor,    hut   he  succeeded   in  getting  him  to  ^*fjj^**'' 
enter  into  conversation,  and  to  pi*oduce  the  rules  of  the  cha-  Gripped  of 
lify  from  his  desk,  which  gave  Nicholson  an  opportunity  of  &  large  sum 
seeing  that   the  prosecutor  liad   some   money.    Nicholson  {Jj^l^'n"/  * 
tkeh  proposed  to   tlie  prosecutor  that  tliey  sliould  take  a  the 'whole 
walk  together,  which  they  did,  and  went  to  i.a  public-house,  transaction 
wliere  tibey  were  joined   by  the   prisoner  Chappel.     Some  bythejmy 
liquor  was  called  for,  when  the  other  priscmer,  Jones,  came  to  have 
into  the  room,  and  said  that  he  had  just  come  from  Coventry,  go„"^*jJ"" 
for  the  pujnpose  of  receiving  a  large  legacy,  and  produced  a  Kheme  to 
qaaatity  of  papers,  like  bank-notes;  upon  which  Chappel  g«t  the 
said  to  him,  •*  Aye,  I  see  it  is  good,  but  1  imagine  you  think  fo^^mo'. 
nobodyy  in  company,  has  got  any  money  but  yourself ;''  to  ney :  but  it 
irUnch  Jones  answered,  **  I  will  lay  ten  pounds,  tliat  neither  ^^^  >^<>i'^«° 
«f  yott  shew  forty  pounds  in  tliree  hours."    Immediately,  on  fHoniouT  ^ 
bet  being  proposed,   the  parties  left  the   I'oom :  and  taking,  as 


Nicholsoa   and   Chappel   botli   asked   tlie   prosecutor  if  he  l.^*^^^^"^. 
tOfM  shew  forty  pounds,  to   whicli   he  answei*ed,  that  he  ed  w^itHhe 
*belieYed  he  could.    Nicholson  tlien  accompanied  the  prose-  [*10d8] 
cvtor  to  his  room,  at  the  Charter-house,  where  the  prose-  propertjf  in 
cotor  took  out  of  his  desk  tlie  two  post  bills  in  question,  bis  money, 
and  five  guineas,  and  afterwards  took  out  two  more  guineas,  X a^that  it 
upon  Nicholson  advising  him  to  take  a  guinea  or  two  more :  had  been 
and  they  then  went  together  to  another  pubiic-house,  called  ^^"^^  ^^^' 
Tht  Spotted  Horse,  where  Chappel  had  pi*evious1y  said,  on 
their  leaWng  the  first  public-house,  that  he  should  go ;  and 
where  they  found  both  Jones  and  Chappel  in  a  back  room. 
Jones  put  down  a  paper,  apparently  a  £  10.  note,  for  each 
who  could  shew  foiiy  pounds,  upon   which  the  prosecutor 
shewed  his  forty  pounds,  in  the  {)ost  bills  and  guineas,  by 
laying  them  down  on  the  table,  but  did  not  recollect  whether 
be  took  up  the  £  10.  paper,  which  was  given  to  him  upon 
hia  being   allowed  to  have  won  his  wager.     The  prisoner, 
Jones,  then  proceeded  to  write  four  lettei*s  with  chalk  on  the 
table;  after  which  he  went  to  the  end  of  tlie  room,  turned 
^  back,  and  said  that  lie  would  bet  them  a  guinea  each  that 
^  would  name  another  letter  which  should  be  made,  and  a 
^n  put  over  it.     Another  letter  was,  accordingly,  maile, 
*wl  covered  with  a  bason.    Jones  named  a  letter,  but  not 
I    ^«  right  one ;  by  which  the  others  won  a  guinea  each.    Ni- 
i    fkolson  and  Chappel  then  said,  **  He  is  sure  to  lose :  we  may 
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us  well  make  it  iiioi-c,  as  mo  are  sure  to  win :  we  maj  is 
well  ease  liiiii  of  his  money :  he  has  more  than  he  knovt 
what  to  do  with/'  The  prosiYutor  was  so  .worked  op  with 
the  hope  of  gain,  that  he  at  lengtli,  after  varioiw  mibib  he^ 
ing  proposed,  stalled  his  two  iiost-bills  and  the  aeven  ni- 
ncas;  after  which  Jones  named  a  letter,  and  gueaaed  ri|^} 
and  tiien  went  to  the  table,  swept  off  the  bifis  and  ommmj, 
and  went  to  ihc  dtMir  of  the  room;  tlie  other  priaoiiers  «t- 
ting  stilU  and  the  pniseciitor  making  no  objection^  coBoeiTiiig 
that  he  had  fairly  hist  tlie  money  to  Jones.  It  h>Menen 
that  just  at  this  time  some  jjolice  officers  came  to  the  ittmm, 
wlio,  upon  seeing  Jones,  ran  hastily  towards  the  door» 
him,  and  brought  him  back  into  the  room ;  and,  upon  _ 
ceiving,  from  tlie  chalks  upon  the  table,  what  had  bnngouig 
on^  took  tlie  whol<*  paity  into  custoily.  Upon  searching  the 
{^1059]  ^prisoners,  about  eight  guineas  in  cash  were  fowid  vpoB 
them,  and  a  givat  number  of  flush  notes,  but  no  real  o 
and  it  was  afterwani.N  found  that  a  lump  of  paper,  which 
put  into  the  prosecutor's  hands  by  Jones  when  the 
came  in,  containiMl  the  two  post  bills  l>elonging  to  the 
serutor. 

The  prosecutor  said,  uiM)n  his  cross-examinatioii,  that  he 
did  not  know  wheth4T  the  pai)er  which  was  given  to  his  by 
Jones,  on  his  shewing  foi*ty  jKHinds,  was  a  real  tni  poend  aoli 
or  not ;  that,  he  intendei  to  gamble ;  tliat,  having  wen  the 
lirst  wager,  he  should,  if  the  ti*ansaction  had  ended  theii^ 
liave  kept  the  guinea ;  that  he  did  not  object  to  Jones  tidsiBC 
his  forty-two  p<uinds  seven  shillings  which  he  lost;  uii 
that)  if  Jones  had  gucsse^l  wi*ong  the  second  time,  he  ex- 
pected to  receive  from  him  forty -two  {munds  seven 
the  amount  of  the  stake.  Upon  this  evidence  it  was 
tended,  on  behalf  of  the  prisimcrs,    that  this  was 

{;aming  transaction,  or,  at  most,  only  a  cheat,  and  not  a  fe- 
ony :  and  the  couil  left  it  to  tlie  jury  to  consider,  whether 
this  were  a  gaming  transaction,  or  whether  it  were  aprB* 
concerted  scheme  by  the  prisonei*s,  or  any  of  theniy  to  git 
from  the  prosecutor  the  {mst  bills  and  cash.  The  jiirjr  were 
of  opinion,  that  it  wsts  a  pirconcei'ted  scheme  in  all  the  pri- 
soners to  get  from  the  jirosecutor  his  post  bills  and  cash; 
and  they  found  them  guilty.  But,  upon  tlie  case  being  aih- 
mitted  to  the  consideration  of  the  twelve  Judges,  they  all 
of  them  held  the  conviction  wrong ;  on  the  ground  that  in 
this  case  the  property  in  the  post  bills  and  cash  was  pnvtid 
with  by  the  prosecutor,  under  the  idea  that  it  had  been  fairiy 
won.  (d) 
Coicman'i  It  apjiestrs  from  another  case  not  to  make  any  diflhrence 
^  where  the  credit  may  have  been  obtained  by  fraudidently  vsiag 


case. 


d  Nicholson,  Jones,  and  ChapH^I  (cafe  nf).      Leach  610.    3  Eaal.  P.  C.  c.  IS*  s.  103.  f. 
cor.  Macdonald,  C.  B.  Old  BaUey,  1794,  2     668. 
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the  wunt  of  anoiher  person,  to  whom  in  fact  the  c|^it  was  lanie  rule 
*iiiteMled  to  be  given,  if  the  delivery  of  tiie  goods  were  made  [*1060] 
by  the  o^ner  or  any  other  having  the  disposing  power  for  ^'^^  prevail 
that  purpose.    Thus,  where  the  prisoner  went  to  a  trades-  UlSSf  of***^ 
man's  house,  and  said  she  came  from  a  Mrs.  Cook,  a  neigh-  another 
boor,  who  would  be  much  obliged  if  he  would  let  her  have  P"^"  ^ 
half  a  guinea's  worth  of  silver,  and  tliat  she  would  send  the  c!!?^  «  j*e^* 
half  guinea  presently,  and  thereby  obtained  the  silver,  it  was  livery  by 
hoMea  not  to  be  a  felony,  (f )    And  it  has  been  observed  ^!^  ^^'' 
with  respect  to  this  case,  that  in  truth  it  was  a  loan  of  the  where  sii- 
dlvery  upon  the  faith  that  the  amount  would  be  repaid  at  ^^'T"*^. 
another  time ;  that  it  was  money  obtained  on  -a  false  pre-  wa?'hofden 
tence ;  and  that  the  same  determination  had  been  made  in  not  to  be 
similar  cases  at  the  Old  BaUey.  (/)  ^^^"y- 


The  prisoner,  Phineas  Adams,  was  indicted  for  stealing  a 


Adams^ 

—  —       case 

hat,  which  was  stated  in  one  count  to  be  the  property  of  where  a 
Robert  Beer,  and  in  another  of  John  Paul.    The  substance  ^V  "^J^^^- 
of  the  evidence  was,  that  the  prisoner  bought  a  hat  of  Robert  duTfeise"' 
Bmer^  a  hat-maker,  at  Ilminster;  that  soon  afterwards  he  pretences, 
called  for  it,  when  he  was  told  it  would  be  got  ready  for  him  ^  ^^^^^ 
m  half  an*  hour,  but  that  he  could  not  have  it  without  paying  was^n- 
iur  it.    While  he  was  in  the  shop  Beer  shewed  him  a  hat  doced  to 
which  he  had  made  for  one  John  Paul,  upon  which  the  pri-  f^p^o!^ 
Boner  said,  that  he  lived  next  door  to  him ;  and   he  tiien  perty.' ' 
aaked  when  Paul  was  to  come  for  his  bat,  and  was  told  he 
was  to  come  that  afternoon   in  half  an  hour  or  an  hour. 
The  prisoner  then  went  away,  saying,  he  would  send  liis 
brcfther's  wife  for  his  oVn  hat.     Soon  after  he  went  away 
he  met  a  boy,  whom  (tliough  he  did  not  know  him)  he  asked 
if  he  was  going  to  IIinlnstcT ;  and,  upon  the  boy  saying  thai 
he  was  going  thither,  lie  asked  him  if  lie  knew«Robert  Beer, 
and  said  that  John  Paul  had  sent  him  to  Beci-'s  for  liis  hat, 
but  that  as  he  owed  Beer  for  a  hat  himself,  which  he  had 
not  money  to  pay  for,  he  did  not  like  to  go.     And  he  then 
asked  the  boy  (to  whom  lie  had  promised  something  for  his 
trouble)  to  take  the  message  fi*om  Paul,  and  bring  Paul's  [*1061] 
hat  to  him  (the  prisoner).     He  further  told  the  boy  not  to  go 
into  Beer's  sho]),  in  case  Paul  (whom  he  described  by  his 
person  and  a  peculiarity  of  dress)  should  happen  to  be  tiiere. 
The  prisoner  then  accompanied  the  boy  part  of  the  way,  aftei* 
which  the  boy  proceeded  alone  to  Beer's,  delivered  his  mes- 
sage^ and  received  the  hat ;  which,  after  carrying  it  part  of 
the  way  for  the  prisoner,  by  his  desii-e,  the  prisoner  received 
from  him,  and  said  lie  would  take  it  himself  to  Paul.     Upon 
the  fraud  being  discovei-ed  shortly  afterwards,  the  prisoner 
was  apprehended  with  the  hat  in  his  possession.    It  was  ob- 
jected, on  the  pai*t  of  tlie  prisoner,  that  these  facts  did  not 

e  Coleman*!  (Caiheriiie)  case,  O.  B.  1785,      1  Lpach  303,  note  (a). 
1  East.  P.  C.  c.  16.  8.  lO-t.  ij.  t^r:.  f  2  Fast.  \\  C.  c.  16.  s.  104.  p.  673. 
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establish  a  case  of  larceny ;  and  that  the  indictment  shonU 
have  been  upon  the  statute  for  obtaining  goods  by  false  pre- 
tences. And  the  jur>'  having  found  the  prisoner  guilty » the 
question  was  reserved  for  the  opinion  of  the  Judges^  who  de- 
cided that  the  oflTenre  did  not  amount  to  a  felony ;  the  owner 
having  parted  with  his  pro|iorty  in  the  haUfjr) 
Waiiii*!  In  a  vase  of  recent  occuriTuce,  by  which  a  great  deal  of 

CM*-  A  interest  was  excited,  the  prisoner  was  charged  in  the  first 
iuiTaftiir  ^^^^'^t  of  the  indictment  witli  stealing  twenty-two  bank-note8» 
baviiic  ad-  of  tlie  valuc  of  a  thousand  pounds  each,  and  one  bank-note  of 
▼totdaiwo-  the  value  of  two-hundi*ed  [iounds«  the  property  of  Sir  Thomas 
Sockai^to  Plunier ;  and.  in  several  additional  counts,  with  stealing  a 
the  proptff  written  instrument*  which,  in  some  of  them,  was  called  ^  a 
timefor^di*.  jjiij  ^f  exchange*'  for  the  payment  of  22,200;.,  and  in  others^ 
Soid^  '  ^  a  warrant  for  payment  of  money.*'  The  following  facts 
«ock  for  were  proved  in  support  of  the  charge.  The  prosecutor.  Sir 
^ived'uie  Thomas  Plumer,  having  contracted,  in  July  1811,  for  the 
proceedi.  purchase  of  a  large  estate,  sliortly  afterwards  consulted  the 
'rhe  priuci-  prisoner,  who  was  a  stock-broker  of  eminence,  and  who  had 
lEuucttci  ^^^S  ^^^^  employed  in  that  capacity  by  the  prosecutor,  as  to 
him  to  pur-  the  most  advantageous  time  to  sell  out  stock,  so  as  to  be  pre- 
[*1062J  pared  with  the  purchase-money  about  "^the  ensuing  Midmel- 
chase  Ex-  mas.  Thc  pricc  of  stock  was  then  very  low,  and  the  priao- 
bliu  io'the  "^'*  advised  tliat  thc  sale  niiglit  be  delayed  as  long  as  posfli- 
ainount :  hie,  which  recommendation  was  adopted  by  the  prosecutOTf 
but  the  ^hQ  requested  thc  prisoner  to  a])prizc  him  from  time  to  time 
ingthat  Tt '  ^^  ^'^^  variations  that  might  occur  in  the  state  of  the  market 
w«f  loo       The  prosecutor  was  not  called  upon^o  prepare  the  purchi — 


li*«-°.i!l°.     money  by  the  time  which  was  first  mentioned,  as  the  title  to 

fro  on  that      ^i*..  i  ■■■••  i«^^> 

Uaj,  lodf^cd  the  estate  was  not  then  completed ;  but  in  the  month  of  Goto- 
the  money  ber,  having  iiaason  to  believe  that  the  deeds  would  be  ready 
minbank-  ®"  ^**  before  the  ensuing  Christmas-day,  he  communicated 
en,  and  that  circumstaiice  to  the  prisoner,  and  consulted  him  as  to 
gave  the  thc  expediency  of  dis{M>sing  of  the  stodL  immediately,  or  letr 
hifV^nc^-  ^^^6  '^  I'emain  until  the  money  would  be  wanted ;  when  the 
pal  a  check  prisoner  again  advised  him  to  delay  the  sale.  On  the  25th  of 
amount  On  ^^^embcr  tlic  prisoner  stated  to  the  prosex^utor  that  he  then 
the  fouJw.  apprehended  a  fall  in  tlie  price  of  stock*  and  apprized  him 
in^  day  the  that  the  trausfer-books  at  thc  Bank  would  shut  on  the  3d  De- 
ITrcw'u"^  ccmber;  and  soon  after^'ards  he  became  extremely  urgent 
check  on  hit  with  thc  prosccutor  to  disposc  of  his  stock  immediately,  writ- 
bankers  for  ing  to  him,  and  frequently  calling  upon  him  foic  the  purpose 
tum,Tmi  ^f  gi^'iiig  such  advicc,  and  stating,  as  the  reason  for  his 
gave  it  to  importuuitv',  a  probable  fall  in  the  price  of  stock.  The  pro- 
the  broker    g^cutor  was  influenced  by  these  representations,  and  also  by 

to  purchase    ..  ^        .    .  «  *       .    ■  ^i  i  » 

Exchequer   the  concun*cnt  opuvon  of  a  commercial  gentleman  whom  he 

g  Adams's  case,  cor.  Chainbrc,  J.  Taunton     qucftion*  a<>  Paul  never  had  possession  of  tba 
Spr.  A*!!.  1812,  MS.    And  it  seems  that  the      hat. 
JuHf^es  thou||:ht  the  sfond  count  out  of  the 
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consalted  on  the  subject ;  and,  on  Thursday,  the  28fh  Novem-  buif.  Tho 
ber,  gave  the  prisoner  a  power  to  sell  out  a  quantity  of  stock,  ^l^^^^  JJ' 
which,  on  the  ensuing  morning,  he  contracted  to  sell  for  the  the  bankers 
sum  of  21,700/.    The  prosecutor  went  that  morning  into  the  of  ^",,P'?^' 
city  with  the  intention  of  finishing  the  business ;  but  the  pri-  ^\^^  f^,  i^e 
soner  stated  that  some  previous  notice  must  be  given  to  the  check,  with 
purchaser  to  be  ready  with  the  money,  in  consequence  of  ^p^*  °^ 
which  the  prosecutor  appointed  Wednesday,  the  4th  Decem-  bought  Ex- 
ber,  for  making  the  transfer.    On  tliat  day  the  prosecutor  at-  chequer 
tended  and  transferred  the  stock,  and  expressly  ordered  the  pjlncipai^" 
prisoner  immediately  to  invest  the  proceeds  in  Exchequer  and  de- ' 
bills,  and  lodge  them  on  his  account  at  his  bankers,  Messrs.  lircrad 
Goslings  and  Co.  in  Fleet-street ;  but  tlie  prisoner  told  him  n»7nfiQi 
*that  it  was  then  too  late  to  procure  Exchequer  bills  to  such  L .   V^J 
an  amount,  which  the  pi*osecutor  supposed  to  be  true  (though  bankers;* 
in  fact  it  was  not)^  and  therefore  left  him  to  receive  me  vviib  a  pan 
21,7001.  of  the  purchaser,  desiring  that  he  would  pay  it  into  J^^^^  "j^ 
his  banker's  the  same  day,  which  he  promised  to  do,  saying  for  Ameri- 
at  the  same  time  that  he  would  call  on  the  prosecutor  the  next  <^^°  *^ 
morning  and  get  his  cheek  for  such  sum  as  he  might  choose  ^oin  which 
to  have  laid  out  in  Exchequer  bills.  The  prisoner  according-  he  had  pre- 
ly  received  the  21,700£,,  paid  it  into  his  own  bankers,  Ro-  ^jjjl^jjjjgg^ 
barts  and  Co.'s ;  and  on  the  same  day  paid  into  Gosling  and  with  "'* 
Co.'8  his  own  check  on  Robarts  and  Co.  for  21,500^  oa  the  intention  to 
prosecutor's  account.     On  the  following  moniing,  Thui*sday  andpaw 
the  5th  December,  lie  called  on  the  prosecutor,  and  received  away  the 
firom  him  a  cA^cfe,  (the  instrument  mentioned  in  the  indict-  restindis- 
mcnt)  on  Gosling  and  Co.'s  for  22,200/.    The  prosecutor  di-  othefde'bts 
rected  him  to  go  to  Gosling's  and  get  the  money  for  it,  tell-  of  his  own; 
ing  him  that  it  was  for  the  precise  and  express  purpose,  and  "u*',*^*,"^ 
for  no  other  purpose  wliatever,  of  laying  it  out  in  Exchequer  xbTs^was 
bills;  which  the  prisoner  positively  promised  he  would  do,  considered 
and  either  pay  the  bills  into  Gosling  and  Co.'s,  or  bring  a^Vuntto 
them  to  the  prosecutor  by  four  o'clock  on  the  same  day.  felony;  for 
Nothing  was  said  as  lo  wliat  was  to  be  done  witli  the  money  ^^^^^  could 
in  case  Exchequer  bills  could  not  be  ])iirchased.     The  priso-  ^iVof^ihc^" 
ner  then  went  to  Gosling  and  Co.'s  with  the  check,  and  there  cheek,  as 
received  for  it  22,200/.  in  twenty-two  bank-notes  of  1,000/.  J^^j^.^^j^^^ 
each,  and  one  bank-note  of  200/. ;  and  on  the  same  day  he  lhe'brokei° 
purchased  with  part  of  that  money  6,500/.  Excliequer  bills,  anri applied 
which  he  lodged  at  Grosling  and  Co.\s  on  the  jirosecutor's  ac-  ^j^o ^drawer 
count,  and  took  a  i*ercipt  for  them.     At  about  half  past  four  of  it  iutcncu 
o'clock  on  the  same  day,  the  prisoner  called  on  the  pi*osecu-  ^"/^  J  "^^  ^^ 
tor,  and  produced  the  receipt  for  the  exchequer  bills,  and  l^'lfte^s^as 
stated  that  he  had  paid  the  I'emainder  of  the  money  into  Gros-  they  never 
ling  and  Co.\s,  as  he  had  contracted  with  Coutts  and  Co.  for  ^eie  in  the 
Exchequer  bills  to  tlie  amount  of  15,000/.,  but  that  one  of  the  SrthTpJo- 
partners  of  the  house  of  Coutts  and  Co.  was  at  that  time  ab-  secutor,and 
sent  from  London,  had  the  bills  locked  up  in  a  drawer,  and  ]\f^^i^^ni 
would  not  i-eturn  to  deliver  them  until  the  following  Saturday,  never  was* 
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vmimI  te     #the  7tli  December,  on  which  day  tlie  prisoner  said,  he  would 
'"°'*  call  again  for  the  proaecutor^s  check  for  tliat  amount,  and 

lodge  the  Kxchequer  billM  for  which  lie  had  so  contracted  at 
Gosling  and  Co/s  un  the  prosecutor's  account.  The  pi-ofte* 
cutor  did  not  examine  tlie  puperH  dolivei'ed  to  him  by  the 
prisoner,  during  tlie  time  the  prisoner  was  with  him ;  but» 
upon  looking  at  thrro  after  he  was  gone  away*  he  was  sur- 
prised to  find  that  there  was  only  a  i-eceipt  for  tlie  Exchequer 
bills,  and  no  receipt  for  the  residue  of  the  money.  Thia  cir- 
cumstance caused  suspicion ;  and  an  inquiry  was  almost  im- 
mediately made,  wlien  it  was  ascertained  that  tlie  prisoner 
had,  on  the  aftcnioon  of  that  same  day.  set  out  for  Falnuwtli 
in  the  mail-coach,  in  which  he  had  previously  secured  a  place 
in  a  fictitious  name :  and  that  he  had  left  a  note,  addressed  to 
the  pruHeciitor,  with  his  clerk,  dated  on  Saturday  the  rth  De- 
cember, and  stating  that  the  business  respecting  Coutts'  Ex- 
chequer bills  could  not  be  finished  until  the  following  Mon- 
day. This  note  he  had  desired  might  not  be  delivered  till 
the  Saturday.  It  appeared  also  tliat«  for  some  time  before  he 
absconded,  the  prisoner  had  been  labouring  under  great  pe- 
cuniary embarrassments,  and  had  meditated  an  emigration  to 
America ;  and  that  about  the  29th  of  November  he  had  ap- 
plied to  an  American  bi-oker  to  procure  for  him  American 
stock  to  the  aiiioiiiit  of  11,000/..  and  stock  nearly  to  that 
amount  was  accordingly  bought  for  liim.  and  paid  for  by  hiii^ 
on  the  Thursday,  the  5tli  of  Ucceiiiber.  with  eleven  of  tin 
same  bank  notes  of  l.OOOL  eacli,  wlii<  h  he  had  i^cccived  for 
the  prosiTUtor*s  check :  and  it  fui-ther  ap|N*ared,  that  several 
others  of  the  1,000/.  notes  so  ivceived  for  the  prosecutor's 
chei:k,  had  been  paid  away  by  him  to  different  persons  on  his 
own  account.  It  was  pn)ved  also,  that  on  the  same  day^ 
Thursday  the  5th  December,  he  paid  to  a  dealer  in  foi*eign 
coin  300/.  for  doubloons,  whidi  he  had  ccmtracted  for  three 
days  befoiv,  and  wiiich  were  deiivei*ed  to  him  on  that  day. 
And  further,  tiiat  he  left  his  country-house  at  Hackney 
early  on  the  same  moniing.  in  a  stage  coach,  and  brought 
with  him  a  travelling  portmanteau  of  linen  and  a  drab  great 
[*1065]  *coat«  which  he  had  contrived  to  pack  up  without  the  know- 
ledge of  liis  family :  that  he  ])rovided  himself  with  some 
stoi-kings,  night-caps,  and  gloves,  at  a  hosier^s  in  Thread- 
needle-street,  to  whom  he  said  that  he  was  going  out  ai 
txiwii  for  a  few  days;  and  that,  after  having  procured  the 
foreign  coin  and  American  securities,  he  absconded  by  means 
of  the  Falmouth  mail.  When  the  route  which  he  had  taken 
was  discovercil,  he  was  speedily  pursued  and  apprehended 
at  Falmouth,  as  he  was  about  to  get  on  boai*d  a  packet  for 
Lisbon,  to  which  place  he  acknowledged  that  he  intended 
to  go  in  the  first  instance,  and  afterwards  take  an  opportuni- 
ty of  getting  to  America.     On  being  told  the  charge  made 
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against  him,  he  delivered  up  the  11,000£.  American  baBk 
shares,  and  the  bag  of  doubloons. 

Upon  this  evidence  the  jury  found  the  prisoner  guilty ; 
luid  also,  that  he  received  the  check  of  22fQ00L  from  Sir  T. 
Plumer  with  a  fraudulent  design  of  appropriating  a  part  of 
its  proceeds  to  his  own  use :  but  the  case  was  reserved  for 
kbe  consideration  of  the  twelve  Judges. 

It  was  admitted  that  the  **  bank-notes"  which  the  indict* 
ment  charged  the  prisoner  with  having  stolen,  were  the 
bank-notes  paid  to  him  by  Gosling  and  Co.  in  discharge 
»f  the  prosecutor's  check  on  them  payable  to  him  for 
2£,200/.,  and  that  the  **  bill  of  exchange"  and  the  <<  warrant 
iur  tlie  payment  of  money,"  also  charged  in  the  other 
counts  of  tJie  indictment  were  intended  to  be  a  description 
of  thai  ehidu 

The  learned  counsel  who  argued   tbe  case  on  behalf  of 
the  iMrisoner,  after  first  taking  an  objection  that  tlie  check 
in  question  was  not  a  security  within  the  statute  2  Geo.  IL 
c  25.  &  3.  contended,  tliat  even  admitting  it  to  be  such  a 
security,  yet  it  was  not  stolen  by  the  prisoner  from  the  pro- 
secutor, as  the  prosecutor  gave  it  to  him  for  the  purpose  of 
his  receiving  the  money  for  it  at  the  bankers,  and  of  purchas- 
ing Exchequer  bills  with  it  to  the  amount  $  and  that  as  the 
money  *was  received  for  it  at  the  bankers,  and  Exchequer  [*1066]| 
biUs  purchased  with  part  of  its  proceeds,  the  prisoner  could 
■ot  be  charged  with  having  stolen  the  whole  proceeds  of  the 
draft.    With  respect  to  the  charge  contained  in  the  first  count 
of  the  indictment,  namely,  the  stealing  of  the  bank-notes^ 
which  he  considered  to  be  the  principal  question  in  the  case, 
be  contended  tliat  the  property  of  these  identical  notes  never 
was  vested  in  tlie  pi-osecutor ;  that  they   were  received  in 
payment  of  the  check  ;  and  that  it  \vas  not  in  the  contem- 
plation of  cither  of  the  pai'ties  that  they  should  be  brought 
back  by  the  prisoner  to  the  prosecutor.    That,  supposing  the 
notes  could  be  said  to  have  been  at  any  time  the  property  of 
the  prosccutorf  yet  that  he  clearly  had  parted  both  with  the 
possession  and  the  property  of  them  to  the  prisoner ;  and  that 
in  none  of  the  cases  where  the  property  as  well  as  the  posses- 
sion had  been  pai-ted  with  by  the  owner,  as  in  Nicholson's 
rase,  (A)  and  in  Colman's  case,  (i)  and  otlier  cases,  it  had 
CTer  been  holden,  that  a  misapplication  of  things  so  circum- 
stanced amounted  to  felony,  although  in  every  one  of  them  it 
Was  found  by  the  jury  that  the  prisoner  had  obtained  the  pro- 
perty fraudulently.    And  he  argued  that  the  present  case  was 
exactly  analogous  to  cases  of  that  description. 

The  Judges  to(^  time  to  advise  upon  the  law  of  this  case, 
bat  no  opinion  was  ever  publicly  pronounced.  The  prisoner, 
however,  was  shortly  afterwards  liberated,  (fe) 

h  jJfUe,  1057.  k  Walsh's  case,  2  Leach  1054,   lOSS.     ^ 

I  Jinte,  1059.  Ttimt.  258,  284.    Though  no  oplnioa  rrt^ 

vol-  n.  16 
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Aikiosou*       The  principle  that  cases   of  thi«  dcHcriptioiiv  where  tte 
raie.  pn)i)er1y  in  fact  passes  by  tlie  ilflivei'y  of  tlie  owncr^  will 

foner^vrote  **••  withlii  tlic  sainc  iiiic/tlHuigli  thc  ciT^lit  may  have  been 
r*  10671  *<>'>tained  by  fraiiiluh^ntly  using  tbe  name  of  anotlier  penHNi,(0 
•  icitrr  in    was  further  acted  upjm  in  tbe  following  case.    The  priaoMr 
thr  name     was  indicted  for  stealinf;  two  bank-notes,  the  property  of  Wll- 
?o  n  "hi!*"'  ''*™  Dunn.    Tbe  farts  were,  that  tbe  prisoner  employed  one 
peifton.'Ve-   Dale,  t<i  wbom  he  was  previously  unknow  n,  to  carry  a  letkr 
questing  a    fo  the  pfosecutoi*,  and  told  liim  to  sav  to  the  prosecutor  that 
moneyUnd  ^^  had  brought  the  letter  from  Mr.  Broad.    HealsotoM 
obtained      Dale  to  bring  the  answer  to  him  in  the  next  street^  where 
Uit  money    j,^  would  wait  for  him.     Dale  carrie<l  the  letter  to  the  prose- 
meaoi:       ciitoT,  to  whom  it  was  directed.    It  was  written  in  tiie  nane 
held  that     of  a  Mr.  Broad,  who  was  a  friend  of  tlie  prosecutor'sy  soiidt- 
Tyxl'iZ^'"  ed  the  loan  of  tbive  pounds  for  a  few  days,  and  desired  th«t 
money  |mim-  tlie  money  might  be  inclosed  back  in  the  letter  immediately* 
ted  by  tbe    The  prosecutor,  up<ui  tlie  receipt  of  this  letter,  sent  the  baidi- 
tbe'owne/  "^tes  in  question,  inclosed  in  a  letter  directed  to  Broad,  which 
aod  theie-*   hc  delivered  to  Dale«  who  delivered  it  to  tlie  prisoner  as  he  was 
SeVfli**      ^"^  ordereil.   The  letter  sent  by  the  prisoner  to  the  pi'egeciatf 
did  not"      van  altogether  an  iin|M»sitic)n.     It  was  objected  on  behalf  rf 
annount  to    the  fH-isooer  at  the  trial  that  thm  was  no  felony,  becanae  the 
/eiony.        absolute  dominion  of  the  property  wiis  parted  liith  by  the 
owner,  though  induced  thereto  by  means  of  a  false  and  frM- 
dulent  pretence.    And  the  jirisoner  having  been  conTide^ 
tlie  case  was  submitted  to  tlie  consideration  of  the  Judns  whe 
(with  the  excepti(»ii  of  Buller,  J.  \\\\o  was  absent)  held  thai  it 
was  no  felony,  as  it  ap])eared  tlmi  the  property  was  imiadd 
to  pass  by  tlie  delivery  of  the  owner,  (m) 

The  cases  which  have  been  thus  cited  abundantly  estaUiA 

the  nropositifm  first  laid  down,  that  where  the  property  in  the 

goods  taken  has  been  parted  with  by  the  owner,  there  can  be 

no  larceny. 

r*1068]       *But  if  the  owner  has  not  parted  with  tbe  property  in  Ifce 

Delivery,      goods,  biit  only  with  the  possession  of  them,  the  question  «f 

owner *ioei  'Ai^^'iiy  ^^ill  remains  open;  and   will  deiiend  upon  the  fac^ 

not  tart       whether,  at  the  time  of  the  alleged  felonious  taking,  the  owi- 

vUh  the       ^.p  IijijI  parted  with  the  posst*ssi(m  of  tlie  g(NMls  in  such  a  man- 

b!?oniy'      ner,  and  to  such  an  extent,  as  to  exclude  the  idea  of  tree* 

with  the      pass.    For  if  the  owner  of  the  goods  parted  with  the  pos- 

of'tK'**^    session  of  them  without  fraud  practised  by  the  taker,  and 

goods.         if»  after  the  owner  had  so  parted  with  the  possession  of  theo^ 

ever  publicly  pronounced,   it  is  undcfktood  /  Aixle^  1059,  1060. 

that  the  case  was  argued  before  ten  of  the  m  Aikinsou*s  fJaiucs  William)  caia,  eir. 

Judges  (two  being  absent  on  account  of  ill-  Lc  Blaur,  J.   O.  B.  1799,  and  Mich.  T.  1799L 

ness),  who  were  unanimously  of  opinion  that  2  East.  P.  C.  c.  16.  s.  104.  p.  673.,  when  it  ii 


the  facti  did  not  amount  to  felony.    In  the  also  said  that  the  Judges  considered  tbii 

same  year  a  statute  (the  52  Geo.  lU.  c.  63.)  as  within  the  statute  33  Hen. VUI.\.  l.agaimt 

was  passed,   which    relates  particularly  to  false  tokens ;  which  particularly   fpeaks  of 

frauds  and  embezzlements  by  brokers,  &c.  counterfeit  letters, 
and  will  be  i>oi!eed  lu  a  subsequent  Chapter. 
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nothing  was  done  to  delenmne  tbe  privity  of  contract  under 
VFliich  the  taker  hail  the  possession  of  tliem  delivered  to  him, 
no  trespass,  and  therefore  no  larceny*  can  be  committed  by 
their  conversion* 

Upon  the  subject  thei-efore  of  laiveny,  where  the  owner 
or  person  authorized  to  dis|iose  of  the  goods  lias  pai'ted  with 
the  posMession  of  them  by  delivery  to  tiie  party  accusi^d,  the 
enquiry  seems  to  resolve  itself  into  two  heads ;  first.  Whether 
the  delivery  were  obtained  fraudulently  witli  intent  to  steal 
the  goods;  and  if  tlie  delivery  were  not  so  obtainecK  then.. 
secondly,  Wliether  the  privity  of  contract  were  at  an  end 
at  the  time  of  the  convei*sion  so  as  to  amount  to  a  new  tak- 
ing and  trespass. 

L  The  cases  in  which  it  has  appeai*ed  that  the  delivery  of  Deiircry, 
the  goods  was  obtained  fraudulently,  and  with  intent  to  steal  l^jj^J'^^n 
thcBiy  eonsist  principally  of  transactions  usually  de-scribed  by  obtaioed 
the  term  nrindHngf  and  wliich  have  been  In  most  instances  fraudulent- 
carried  m  by  the  common  ^rts  adopted  on  such  occasions,  jent  to  steal 
In  m  few,  however,  the  more  aggravated  pi-oceeding  has  been  ib«  goods. 
adopted  of  getting  fraudulent  imsscssion  of  the  goods  by  act 
of  law. 

The  prisoners  Samuel  Greatrix  and  John  Sharpless  were  Sharpiess 
of  larceny,  in  stealing  six  pair  of  silk  stockings,  atxj.^i'^^^- 


the  property  of  Owen  Hudson :  but,  a  doubt  arising  as  to  AVoJeMvjr 
the  propriety  of  the  conviction,  the  judgment  was  respited,  the  (.esiro 
and    the   question    referred    to    the    consideration    of   the  °o„p*^*j^[" 
^Judges  on  tlie  following  case.     Greatrix,  in  the  character  r#] ngQi 
of  servant  to  Shai*pless,  left  a  note  at  the  shop  of  Mr.  Hud-  J^  variety 
■oUf  who  was  a  hosier  in  Bridge-sti*eet,  Westminster,  dcsir-  of  siik 
ing  that  he  would  send  an  assortment  of  silk  stockings  to  his  ®!"'''^'"R^ '" 
master's  lodgings  at  the  Hed-lamp  in  Queen-sfiuai'e.     Mr.  whr^^eii"!^ 
Hudson  in  consequence  took  a  variety  of  silk  stockings  ac-  prisoner 
cording  to  the  dii-ection.     Givatrix  ojuMied  tlie  door  to  him,  {^^J^'^jf/^'i^y, . 
and  intrrHluced  him  into  a  parlour,  where  Sharpless  was  sit-  some  cV ^^ 
ting  in  a  dressing-gown,  his  hair  Just  di*essed,  and  an  un-  thcui,  aivi 
usual  quantity  of  powder  all  over  his  face.     Mr.  Hudson  un-  a'pVrt Toni 
folded  his  ^  ares,  and  Sharpless  looked  out  six  pair  of  silk  the  rosr, 
stockings,  the  price  of  which  Mr.  Hudson  tohl  him  was  four-  ^"'M']'"' 
teen  shillings  a  pair;  and  he  then  desired  Mr.  Hudson  to  th^ohuMcT 
iftch  some  silk  pieces  for  bi*eeches,  and  some  black  silk  stock-  to  fetch 
ings  with  French  clocks.     Mr.  Hudson  hung  the  six  pair  of  «>«^^ "»<>'« 
stockings  wliich  Sharpless  had  looked  out,  on  the  ba(^k  of  a  cainVd 
chair,  and  went  home  for  the  other  goods;  hut  no  {msitive  withihr 
agreement  had  taken  place  i*es|)ex:tiiig  the  slockini^s.     Duiing  ifj'j'g'^^vat^ ' 
3Ir.  Hudson's   absence,  Shaqiless  and  Giratrix  decamped  hoidm  to 
with  the  six  pair  of  stockings,  which  weie  proved  to  have  Ijc  inrccpy. 
been  afterwanis  pawned  hy  Sharpless. 

The  Judges  were  of  opinion,  that  the  conviction  was  riglit: 
for  the  whole  of  the  prisoner's  conduct  manifi^sted  an  ori,e;i!ia] 
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and  preconcerted  design  to  obtain  a  tortious  posnessian  < 
I  ill    property  ;  and  the  verdict  of  the  jury  imported,  that  i 
till  ir  belief  the  evil  intention  preceded  the  leaving  of  the  goodi 
T>  e  Ju  ge^  thouglit  also  that*  even  indeiiendent  of  the 
concert  d  design  and  evil  intention,  there  did  not  appear  to 
be  a  sufficient  delivery  to  change  the  possession  of  the  ]vo« 
perty.  (n) 

C^lOTOl  *The  prisoner,  John  lililkins,  was  indicted  for  stealing  a 
Ukiiu*t  great  many  pair  of  stockings,  the  property  of  William  Wayte» 
wS  the  '^^  following  were  the  tacts  of  the  case.  The  prosecutor, 
owM7of  Mr.  Wayte,  who  was  a  hatter  and  hosier  near  the  Hay- 
Kpodswiit  market,  delivei*ed  two  parcels,  containing  tlie  goods  mention- 
Mminfto*'  ^  ^"  ***®  indictment,  to  his  a])pn*ntice,  with  directioiis  to 
badeiivtr-  Carry  them  to  the  house  of  Mr.  Heath,  a  hosier,  in  Milk- 
•^  A^  street,  Cbeapside.  As  the  apprentice  was  going  up  Ludgate- 
^^iMMr  b^llf  ^'^^^  ^^  parcels  under  his  arm,  he  was  nici  by  the  pris- 
frmuduknt-  oner  at  the  bar,  who  asked  him  where  he  was  going  i  To 
^L^EuTeT*  ^'*^*^**  ^^^  apprentice  answeii^,  ••  To  Mr.  HeathW  The 
of  dwm  to^  prisoner,  producing  a  small  pan^el,  irplied,  ^  I  know  your 
hiiBMif,by   master,  and  1  owe  him  for  those  parcels.     I  w&s  goingpfer 

Vo*b«'A.*'?t  ^''^"*  ^  y®"'"  **^^*P '  then'fore  do  you  give  me  your  parcels^ 
wat  hoiden  and  take  tliis  hack  to  your  niiister.  Tliei-e  is  a  letter  inside^ 
lobe  inr-  jmd  it  must  he  immediately  f'orwarcleil  to  Mr.  Brown.**  The 
^*°^'  apprentice  acconlingly  (M)nsented  to  the  proposed  exchange, 

and  delivered  the  two  parrels  to  the  prisoner,  and  the  pris- 
oner  delivered  his  pan*el  to  the  apprentice.  The  prisoner, 
having  effected  this  exchange,  endeavoured  to  separate  hin- 
self  from  the  apprentice ;  but  his  manner  created  a  slight 
degeee  of  suspicion  in  the  apprentice's  mind,  who,  to  satMV 
his  doubts,  ran  after  the  prisoner,  and  askeil  him  if  he  was 
the  Mr.  Heath  to  whose  house  he  was  convvying  the  ptr* 
eels?  The  prisoner  replied,  that  he  was  Mr.  Heath;  and 
desired  the  apprentice  to  make  haste  home  with  the  other 
parcel.  The  parcel  which  was  deliveird  by  the  ])risoner  tfNH 
tained  a  collection  of  old  rags  of  no  value ;  and  he  was  not 
[*107I]  the  Mr.  *Ueath  he  pivtendcd  to  be.  Tlie  jur}'  were  of  opin- 
ion that  the  prisoner,  by  falsely  pretending  that  he  was  going 
to  the  house  of  the  prosecutor  for  Mr.  Heath's  parcels  han 
contrived  to  make  this  exchange  of  pairels  with  an  intent 

n  Shirplets  and  Greatrix  (case  of),  O.  B.  parcels ;  such  delivery  being  made  under  *> 

177S.  1  Leach  93.  2  East.  P.  C.  c.  16.  s.  I0r>.  fexpcct.ttion  by  the  owner  of  being  paid  ^ 

p.  675.    In  the  debate  on  Semple's  case,  (2  money  ;  for  the  jury  found  that  it  was  apre- 

£att.  P.  C.  c.  16.  It.  112.  p.  692,  693,)  a  cise  tence  to  purchase  with  intent  to  ste^.    *'• 

wat  mantioned  as  having  been  determined  £«ist,  however,  remarks  upon  this  case,  tk*' 

very  lately  by  the  Judges,  where  a  man  or-  it  must  be  understood  that  tlie  prisoner  rsB 

dered  a  pair  of  candlesticks  from  a  silver-  away  with  the  ^oods,  or  did  home  other  *<* 

smith  to  be  sent  to  his  lodgings,  whither  they  to  denote  an  intention  of  withdrawing  hifflU^ 

were  tent  accordingly,  with  a  bill  of  parcels  from  any  account  of  them ;  and  that  no  Ot^ 

by  a  servant;  and  the  prisoner  contriving  to  was  intended  to  be  given  him  :  hut  that  itir** 

send  the  servant  back,  under  some  pretence,  meant  as  a  sale  for  ready  money  only*  ^ 

kept  the  goods ;  and  it  was  ruled  to  he  felony,  East.  P.  C.  ibid,  note  (a), 
although  they  were  delivered  with  tlvz  blU  of 
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^Vongfolly  to  obtain  and  convert  to  his  own  use  the  goods  • 
mentioiied  in  the  indictment ;  and  therefore  they  found  him 
guilty.  The  court,  however,  being  doubtful  whether,  under 
ail  the  circumstances,  the  crime  amounted  to  felony,  the  judg- 
ment was  respited,  and  the  case  referred  to  the  consideration 
of  tiie  twelve  Judges,  who  were  unanimously  of  opinion  that 
the  conviction  was  right.  The  learned  Judge  (Gould,  J.)  who 
delivered  their  opinion,  said,  that  it  appeared  to  him  that  the 
prisoner's  having  obtained  these  goods  fraudulently  from  the 
apprentice  was  just  the  same  as  if  he  had  obtained  them  from 
the  actual  possession  of  the  master,  (o) 

The  prisoner,  Robert  Hench,  was  indicted  for  stealing  a  Hench's 
diest  and  fifty-nine  pounds  weight  of  tea,  which,  in  one  count  ^**'  **""* 
of  the  indictment,  were  stated  as  the  property  of  James  Lay-  obtaining  a 
ton  and  W.  J.  Thompson ;  and,  in  another  count,  as  the  pro-  chest  of  tea 

Crty  of  the  East  India  Company.    The  facts  were,  that  j^^jj^^"" 
easrs.  Layton  and  Co.,  who  were  tea  brokers,  had  piirchas-  though  by' 
ed  the  chest  of  tea  in  question.  No.  7100,  at  the  East  India  means  ot  a 
Houses  but  had  not  taken  it  away,  when  the  prisoner,  who  ^o^e  and 
was  in  no  way  employed  by  them,  went  thitlier,  and,  going  permit,  hoi- 
itp  to  the  place  where  the  request  papers  were  kept,  select^  ^®"  ^**  ^ 
one  of  them,  and  then  proceeded,  with  the  paper  in  his  hand,   ^^"y* 
ma  if  to  look  for  a  chest  of  tea  corresponding  with  the  num- 
ber on  the  paper.    The  servant  in  the  India  House  who  had 
the  care  of  the  request  papers,  seeing  him  so  engaged,  went 
ap  to  him,  took  the  paper  which  was  in  his  hand,  and,  seeing 
tlie  number  7100  upon  it,  pointed  to  a  chest  with  a  corres- 
iponding  number,  and  said  that  was  the  chest  he  wanted ;  and 
then  returned  the  paper  *to  him,  in  order  that  he  might  go  [*1072] 
to  the  permit  office,  and  get  a  permit    The  prisoner  then 
went  to  the  permit  office,  and  sliortly  afterwards  returned 
with  a  permit  to  tlie  India  House,  where  the  same  servant 
who  had  the  care  of  the  nH|uc8t  papei*s  received  the  permit 
from  him,  and  asked  him  whose  paKner  he  was ;  and,  upon 
his"  answering  "  Noton's,"  returned  the  permit  to  him  again, 
and  entered  the  name  of  Noton  in  the  book.    The  prisoner 
then  took  away  the  chest  of  tea.     Upon  this  evidence  the  jury 
found  the  prisoner  guilty ;  when  an  objection  was  taken  by 
his  counsel,  that,  as  the  possession  of  the  property  was  ob- 
tained by  a  regular  request  note  and  permit,  the  offi^nce  could 
only  be  considered  as  a  misdemeanor ;  and  the  court  reserved 
the  point  for  the  consideration  of  the  twelve  Judges.     But 
they  were  clearly  of  opinion,  that  the  offi^nce  amounted  to 
felony,  (p) 

The  prisoner,  John  Henry  Aickles,  was  indicted  for  steal-  Aickies's 
ing  a  bill  of  exchange  of  the  value  of  a  hundred  pounds,  the  '^'V^j    '^**® 
property  of  Samuel  Edwards.    The  following  facts  appeared  agreed  with 

0  Wilkini's  case,  O.  B.  1789,  1  Leach  520.         p  Hench's  case,  O.  B.  Oct.  1810,  HiL  T. 
2EiH.  P.  C.  c.  16.  s.  104.  p.  673.  ISll,  MS. 
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tiM  proM-  ill  evideace.  Mr.  BdwarfK  wiflhing  to  get  bis  own  note  «€ 
dl^KJunt  a  ^^^  diKOunted«  had  made  applicatioii  to  several  penom  ni 
bill  of  ei-  the  discoanting  line  of  business  fur  that  purpose.  A  few  days 
change  for  afterwards  the  prisoner,  a  total  stranger  to  Mr.  Edwards,  left 
uiTbituas  ^^  address  at  bis  liMlgings  while  lie  was  from  home,  **Mr.  U. 
deiiTered  No.  21,  Great  rulteiieT-strret  fW>m  six  to  seven  in  the  evea<* 
' "um" '  *"R'  ^^  ^™  eleven  till  twelve  in  the  morning.*'  In  conae- 
CandrVbe  quence  of  this  address,  Mr.  Edwards  the  next  morning  called 
prifoner  npon  the  prisoner  in  Pulteney-street ;  and  a  conversation  upon 
that  i?ibe  ^  subject  of  money  transactions  took  place  between  then, 
proMcucor  when  the  prisoner  told  Mr.  Edwards  that  he  was  in  the  dis- 
wouid  comt  counting  line,  and  would,  whenever  he  chose,  discount  a  bill  for 
ins^i^'be'^'  him  at  die  usual  premium  of  two  and  a  half  per  cent,  agency, 
would  give  provided  it  was  drawn  upon  and  accepte<l  by  a  person  of  known 
r»i A*»yn  ^"^'^  ^^^  responsibility.  About  three  weeks  after  tbis  in- 
[  1073]  terview,  •Mr.  Edwanls  again  calle<l  niion  the  prisoner;  bnt 
p?SSicutaI*  "®^  finding  him  at  home,  he  sent  his  clerk  the  next  day,  tQ 
did  not  go  enquire  whether  lie  would  discount  a  bill  of  one  bundred 
himself,  but  pounds,  acceptrd  by  Mr.  Wells,  of  Conihill,  and  to  reqactt 
X'k,whom  ^^^  h^  vould  call  in  the  city,  that  he  might  be  ftilly  satisIM 
hedetiied  of  its  validity.  The  prisoner  returned  with  the  clerk  to 
U^htofTe  ***^ '*<>ws'^  of  Mr.  Wells,  in  Cornhill ;  where  he  was  abewn 
priMner\m  >nto  a  room  to  Mr.  Edwardn,  who  asked  him  the  terms  npon 
he  had  got  which  he  would  dis(*ouiit  a  bill  for  one  hundred  poundi^ 
The^^prl*^^'  proWdcd  he  appnjved  of  it.  The  prisoner  answered,  that 
6oner  con-  he  would  do  it  for  t^  o  and  a  half  per  cent,  agency,  exclusive 
trived  to  of  the  legal  interest  for  two  months.  Mr.  Edwards  Imme- 
f*om  UiV  diately  delivered  the  bill  described  in  the  indictment  into 
clerk  wiih  the  hands  of  the  prisoner,  and  referred  him  to  Mr.  Weill, 
****d^*-ih  *''^  acceptor  of  it,  who  was  then  present,  to  satisfy  himself 
out  payiiii!  ^^^^^  '^  was  a  genuine  acceptance.  Mr.  W>lls  said,  that  the 
thenionry;  acceptance  was  his  hand-writing,  llie  prisoner  then  toM 
andihi^  Mr.  Edwards,  that  if  he  would  go  with  him  to  Pulteney- 
hoiden  to  Street,  he  would  give  him  the  cash;  to  which  Mr.  Edwardf 
l'^  ^^['  h  i^plic^U  that  he  could  not  conveniently  go  himself,  but  that 
jury  find-^  his  cicrk  should  attend  him.  and  pay  Iiim  the  twcnty-lvo 
ing  a  pre-  shillings  agency,  and  the  discount,  on  i*eceiving  the  hundred 
deirn'b"*  P^""^'*'*  ^^  the  prisoner  and  the  clerk  departed,  Mr.  Ed- 
thc*  p"i-  ^  wards  whispered  the  clerk  not  to  leave  the  prisoner  without 
poncr  to  receiving  the  money,  nor  to  lose  sight  of  him ;  and  pro- 
fntVhis^'"  miseil  to  follow  thein  in  half  an  hour.  The  prisoner  and 
posseFsion  the  clcrk  accordingly  proceeded  together  to  the  prisoner's 
with  intent  lodgings  in  Pulteney-strcet.  When  they  arrived,  the  pri- 
to  steal  It.  g^j^^.j.  sheweil  the  clerk  into  the  parlour,  and  desired  him  U 
wait  while  he  fetched  the  money :  saying,  that  it  was  only 
about  three  streets  off,  and  that  he  should  be  back  again  in 
a  quarter  of  an  hour.  The  clerk,  however,  followed  hm 
down  Pultency-street :  but,  having  lost  sight  of  him  as  he 
turned  the  corner  of  another  street,  walked  backwards  and 
fonvards  in  the  street  for  a  length  of  time,  in  hope  of  seeing 
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him  return*  The  prisoner  did  not  come  back  agun;  and 
the  clerk,»  being  joined  by  Mr.  Edwards,  went  agaip  to  the 
prisoner's  lodgings,  and  both  of  them  waited  t£ere  three 
^nights  in  tiie  vain  expectation  of  the  prisoner's  return.  A  [^1074] 
few  days  afterwards  he  was  taken,  and  upon  Ids  apprehen- 
aioii  expressed  his  sorrow  for  what  had  happened,  made 
several  apologies  for  his  miscondnct,  and  promised  to  return 
thehilL 

It  WAS  oiyected  by  the  prisoner's  counsel,  that  these  facts 
did  not  amount  to  felony.  But  the  court  left  the  case  with  , 
flw  jury  to  consider,  first,  Wliether  they  thought  that  the 
priaotier  had  a  preconcerted  design  to  get  the  note  into  his 
pQBMSsion  with  an  intent  to  steal  it ;  and,  secondly,  Whether 
tte  prosecutor  intended  to  part  w^itn  the  note  to  the  prisoner 
without  having  the  money  paid  before  he  parted  with  it? 
The  jury  found  the  aflirmative  of  the  first,  and,  the  nega- 
liTe  of  the  second  question ;  and  concluded  that  tlie  prisoner 
wma  therefore  guilty.  And  this  conviction  was  holden  right, 
ifon  inference  to  all  the  Judges,  (q) 

The  prisoner  was  indicted  for  stealing  bank-notes  to  the  Olivers 
imoant  of  thirty-five  pounds,  the  property  of  William  Smith,  ^^^'  Th© 
nder  the  following  circumstances,    llie  prisoner,  being  in  offerH  to 
pewcoaion  of  a  quantity  of  gold  coin,  went  into  a  room  in  accommo- 
a  pahlic-house,  in   tlie   neighbourhood  of  Newcastle-upon-  ^'^^^^^^ 
Tjmey  when  the  prosecutor,  who  was  a  gentleman's  servant,  by'^vhig' 
and  who  had  about  him  notes,  belonging  to  his  master,  to  a  ^i°>  gold 
considerable  amount,  happened  to  come  into  tlie  same  room,  no'eg*"'^" 
Soon  afterwards  the  prisoner  took  an  occasion  to  make  a  upon  which 
display  of  his  gold,  when  a  conversation  respecting  it  en-  ^^^  P'°"- 
sued  between  liim  and  the  prosecutor;   the  prosecutor  ex-  Sown  a"* 
wessing  a  wish  that  tlic  prisoner  would  oblige  him  by  letting  number  of 
him  have  some  gold  in  exchange  for  notes  and  silver,  not  at  ^l^^'  f 
an  advanced  price,  but  at  its  legal  currency.    The  prisoner  the  pur- 
stated,  that  if  it  would  be  any  accommodation  to  the  prose-  pos«  o^  . 
cator,  and  the  prosecutor  would  do  him  tlie  same  kindness  go^ex-^'"^ 
on  a  future  occasion,  he  would  let  him  have  some  gold  for  changed. 


is  notes  and  silver;  and  the  exchange  took  place  to  a  small  [*1075] 

unount.     The  prisoner   then  observed,  that  if  it  would  be  the  pri- 

of  any  material  service  to  the  pi'oseciitor,  he  would  procure  j°"*ihg^°^ 

Um  a  considerable  further  quantity  of  gold,  if  t)ie  prosecutor  notes  and 

Would  lay  down  notes  to  the  amount.     U]M)n  this  the  prose-  '"^«*o 

citor  put  down  thiriy-five  pinrnds,  in  bank-notes,  for  the  pur-  ureuf.^"'' 

pose  of  receiving  back  their  amount  in  gold ;  and  the  pri-  Anri  this 

soner  took  them  up,  and  went  out  of  the  house  with  them,  ^^'•'^shoideu 

promising  to  return  immediately  with  the  gold.     The  pri-  ccny^  if  the 

iooer  diu    not   return ;  and  the  prosecutor  never  saw  him  .i«»y  be- 

>S&in  till  he  was  appi*ehended.     Upon  these  farts,  Wood,  B.  {j^y*^  ^*^ 

Wd,  that  the  case  clearly  amounted  to  larceny,  if  the  jury  be-  soner  m- 


pri- 
er  in 
tended  to 


'I  Aickle*"'?  case,  O.  B.  1701,   1  Learh  294.  2  Ka^t.  P.  C.  . .  10.  c.  i(»r,.  p.  67.!i. 
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lieved  that  the  intentioii  of  the  prisoner  was  to  run  away  with 
the  notes»  and  never  to  return  with  the  gold ;  and  that  whe- 
ther the  prisoner  had,*  at  tlie  time,  the  animn^  furandU  was 
the  sole  point  upon  which  the  ifuestion  turned ;  for  if  the 
prisoner  nad»  at  the  time,  the  animus  fur andi^  all  that  had 
been  said,  respecting  the  property  having  been  parted  with 
by  the  delivery,  was  without  foundation,  as  the  property,  in 
truth,  had  never  been  parted  with  at  all.  The  learned  Jadce 
furtlier  said,  that  a  parting  with  the  property  in  goods  could 
only  be  effected  by  contract,  which  required  the  assent  of 
two  minds;  but  that  in  this  case  there  was  not  the  assent  of 
the  mind,  either  of  the  prosecutor,  or  of  the  prisoner;  the 
prosecutor  only  meaning  to  part  with  his  notes  on  the  bifli 
of  having  the  gold  in  return ;  and  the  prisoner  never  mean> 
ing  to  barter,  but  to  steal*  (r) 

So  where  it  appeared  that  tlie  prisoners  decoyed  the  pro* 
secutor  into  a  public-house,  and  there  introduced  tlie  play  of 
cutting  cards ;  and  that  one  of  them  prevailed  upon  the  pro- 
secutor (who  did  not  play  on  his  own  account)  to  cut  the 
cards  for  him ;  and  then,  under  pretence  that  the  prosecutor 
had  cut  the  cards  for  himself,  and  had  lost,  another  of  than 
*swept  his  money  off  the  tabic,  and  wont  away  with  it :  it 
was  considered  to  be  one  of  tiioHC  cases  which  should  be  left 
to  the  jury  to  determine  quo  animo  the  money  was  obtained* 
and  which  would  be  felony,  in  case  they  should  find  that 
the  money  was  obtained  upon  a  preconcerted  plan  to  steal 

it  (5) 

In  some  of  the  cases  of  this  description  the  delivery  of  the 
goods  taken  has  been  only  by  way  of  pletlge,  or  security ; 
but  the  same  doctrine  will  apply  if  such  delivery  wov 
obtained  fraudulently,  and  witli  intent  to  steal.  This  will 
appear  from  the  following  case,  whei*e  the  fraud  practised 
was  of  the  kind  commonly  described  by  the  term  ring^rop* 
ping. 

The  prisoner,  John,  Patch  was  indicted  for  stealing  a  sil- 
ver watch,  steel  chain,  for.  two  pieces  of  foreign  coin,  and 
seven  shillings  in  money,  the  propcHy  of  Jos.  Bunstead. 
The  evidence  of  the  prosecutor  was  that  tlie  prisoner  and 
.  two  other  persons,  who  made  their  escape,  had  joined  him 
in  the  street ;  and  that,  after  walking  a  short  space  with  himf 
one  of  them  stooped  down  and  picked  up  a  purse,  w^hich, 
upon  inspection,  was  found  to  contain  a  ring,  and  a  receipt 
for  14 7f,  purporting  to  be  the  receipt  of  a  jeweller  for  •♦a 


r  diverts  case,  cor.  Wood,  H.  JVbrMMm6er- 
land  Sum.  An.  1811,  cited  by  Oumeyj  ar- 
guend.  in  Walsti's  case.  4  Taunt.  S74.  2 
Uach  1072. 

.V  Horner  and  others  (case  of),  1  Leach 
270.  Cald.  296.  S.  C.  The  case  was  one  of 
an  application  to  the  court  nf  King^s  Bench, 
•0  bail  their  prisoners,  on  the  (ground  that  the 


charge  against  thcin  amounted  only  to  a 
demeanor.  Probably  it  would  have  been  con* 
sidered  as  making  an  essential  diflerencr,  if 
the  prosecutor  had  been  playing  himself  at 
the  time,  and  had  parted  with  his  money 
under  the  idea  that  it  had  been  fairly  won. 
See  Nicholi»on*s  case,  ante^  1057. 
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rich  briUiaut  diamond  ring/'    The  prisoner  pif»po8ed  that  valuable 
they  should  go  into  some  public-house  to  consider  in  what  ""s*    '^^ 
manner  flicir  respective  portions  of  this  prize  should  be  di-  waHo"^' 
videdy  and  tliey  went  accordingly.     Various  modes  of  dis-  have  a 
tribution  were  then  suggested :  and,  at  length,  the  prisoner  jj*"  °^ 
asked  tlie  prosecutor  if  he  would  take  the  ring,  and  deposit  tended'va- 
his  money  and  his  watch  as  a  sec^urity  to  return  it  upon  re-  lue  of  it, 
ceiving  *hi8  poilion  oi  its  value.    The  prosecutor  assented  to  [*1077] 
this  proposal ;  and  signed  a  written  agreement,  dictated  by  ^^  ^.^ 
the  prisoner,  to  the  effect  that  when  the  prisoner,  or  either  |IJ^*to 
of  the  other  tui'o  men,  returned  the  watch  and  money,  and  deposit  his 
seventy  pounds,  he  would  re-deliver  to  them  the  purse  and  ^*|ch,  &c. 
the  ring*    The  prosecutor  then  laid  the  watch  and  money,  tale  the 
mentioned  in  tlie  indictment,  upon  tlie  table,  and  received  the  ring  until 
ring.    Alter  which  the  prisoner  beckoned  the  prosecutor  out  of'theVa- 
ef  the  room,  upon  a  pretence  of  speaking  to  him  in  private  $  lue  should 
and  during  this  interval  the  other  two  men  went  off  with  he  paid. 
the  propel^.    The  abrupt  manner  in  which  they  went  away  ^mplfcea 
made  the  prosei^utor  conceive  that  he  had  been  defrauded ;  of  Uie  pn- 
biit  the  prisoner  told  him  not  to  be  uneasy,  for  he  knew  the  ^°!'  ^ 
two  men  very  well,  and  would  take  care  tliat  he  should  have  wiui^the 
Us  money  and  watch  again.    The  prosecutor,  however,  se<*  watch,  &c. 
cared  the  prisoner,  who  then  made  proposals  to  him  to  mako  {he"^J?{,^ 
the  matter  up.    The  ring  was  valued  at  ten  shillings*  say  wheUi- 

Upon  these  facts  it  was  objected  on  behalf  of  tlie  prisoner,  «'  ^"  y'^ 
that,  as  the  prosecutor  had  parted  voluntarily  with  his  pro-  prrconc^t- 
perty,  it  was  a  fraud  only,  and  not  a  felony.    But  the  court  ed  plan  to 
referred  it  to  the  jury  to  consider  whether  the  whole  trans-  ®*^j?^. 
action  was  not  an  aiiful  and  preconcerted  scheme,  in  the  rndthepril 
three  men,    feloniously  to   obtain   the  prosecutor's    watch  roDerwan 
and  money ;  and  whether  the  prisoner  and  the  other  two  men  ['"."'^  8"»i- 
werc  not  all  in  concei-t  together  to  procure,  by  such  a  pro- 
text,  any  uian*s  money  whom  they  might  meet,  and  to  em- 
bezzle it ;  or,  in  otlier  words,  to  steal  it.     And  the  jury  found 
the  prisoner  guilty,  (t) 

♦The  prisimer,  Humplirey  Moore,  was  indicted  for  stealing  [*1078] 
twenty  guineas  and  four  doubloons,  the  property  of  John  Moore's 
Field.     The  prosecutor  was  walking  along  the  stroet,  when  J***- 
t  stranger  joined  company  with  him  ;  and,  after  walking  a  prigoiw/  ^ 
little  way  in  conversation  together,  the  stranger  suddenly  induced  the 
slopped,  and  picked  up  a  purse  w  liirh  an  as  1\  iiig  at  a  door.  {q"^k"^°^ 
After  they  had  ]>roceeded   about   forty   yanls,  the  stranger  twenty 
proposed  that  they  should  go  and  drink  a  pot  of  porter,  and  guineas 

f  Patch's  rHfr,  O.  B.   1732,  tor.  GoiiM,  .1.  to  have  it  Hgain  ;  and  that,  therefore,  it  was 

Pcrrin,  B,  an'1  l>uliot,  J.  \  Lenc\\239,  2E<'i^i.  luit  like  the  case  of  gnorlssnlil  on  credit,  where 

^-  C.  c.  16.  8.  107.  p.  678.      It   appear?!  »i):it  thr  buyer  means  iinmedi.itely  to  convert  them 

the  court  proceeded   upon   the   authority  of  inin  money,  and  is  not  ahle,  nor  intends  fo 

l'ctr'*t  ca§«  {pott,   1081).     And  it  is   stnted  pay  for  them;  for   there  the  buyer  gets  the 

that  their  opinion  was  founded  on  this,  thnt  absolute  pioperty  by  the  act  and  consent  of 

the petseifion  uas  obtained  by  frauds  and  ilie  the  o\vncr.    2  East.  P.  C.  c.  16.  s.  107.  p.  679. 
ytopcfty  Dot  altered  ;  for  the  prosecutor  was 
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anil  four     sec  >!V'iiat  thcy   had   picked   n\u    The  pniHecutor  was  per- 
doubioous,  soadfd  to  comply ;  and  they  accordingly  went  into  a  privata 

nS'cige^for    >•<><>"*•  ^^  *^"  adjacent  public-houne,  where  the  stranger  pol- 
a  counter-   led  out  the  puifie,  and  from  one  end  of  it  produced  m  re- 
leit jewel     reipt,  fligncd  W.  Smith,  for  31 OL  ''for  one  brilliant  diamond 
tobefound,  cluster  ring/'  and  from  the  other  end  he  pulled  out  the  ring 
uith  intent  itfielf.    A  (*onversatioii  then  ensued  npon  tlie  subject  of  their 
to  fteni  the  g^^  fortune,  during  wliich  the  prisoner  entered  the  room ; 
WHS  boiden  wheu  the  ring  was  shcv^-n  to  him ;  and,  after  praising  the 
to  be  )ar-    bcauty  of  its  lustre,  he  offered  to  settle  the  division  at  its 
ceny.         value.    Tlic  stranger  lamented  that  he  had  no  money  about 
liim,  ui)on  whicli  the  prisoner  asked  the  pi-osecutor  if  he  had 
any.   The  prosecutor  ivplieil  tliat  he  had  forty  or  fifty  pounds 
at  home,  and  the  prisoniT  said  that  sucli  a  sum  would  just  do. 
They  all  three  then  went  to  the  pn)secutor\s  lodgings  at 
Chelsea,  M'here  the  proscTutor  got  the  money  ;  and  they  then 
went  to  n  public-house  in  the  neighbouriio<Hl,  where  the  pro- 
secutor put  down  twenty  guineas  and  four  doubloons,  which 
the  stranger,  in  the  presence  of  the  prisoner,  took  up,  and  in 
return  gave  tlie  pros^rutor  the  ring ;  desu*ing  that  he  would 
meet  him  at  the  same  place,  on  the  next  morning  at  nine 
oVlock,  and  promising  tliat  he  would  then  return  to  him  the 
twenty  guineas  and  tlie  four  doubloons,  and  also  give  him  one 
hunilretl  guineas  for  liis  sliare  of  the  ring.     It   was  also  ap- 
])ointed  that  the  ])risoner  sliould  be  there,  and  agi'eed  that  tibe 
prosecutor  and  the  stranger  should  give  him  a  guinea  each 
f*1079]  for  his  ti-ouble.    ITie  prisoner  *and  the  stranger  went  away 
together.     The  prosecutor  attended  the  next  nioi*ning  pursu- 
ant to  tlie  ap]M)intmont,  but  neitlier  of  the  other  parties  came. 
The  ring  was  of  a  very  trifling  value. 

It  was  left  with  the  jury  to  consider,  upon  these  facts, 
whether  the  prisoner  and  tlie  stranger  were  not  confederated 
together,  for  the  purpose  of  obtaining  money,  on  pretence 
of  sharing  the  value  of  the  ring,  and  \vhether  he  had  not 
aided  and  assisted  the  stranger  to  obtain  the  money  by  the 
means  whir  li  were  used  for  that  pur|M)se.  And  the  jury 
l»eing  of  o]iinion  he  was  so  confedei*ateil  with  the  stranger, 
and  aiding  and  assisting  him,  found  the  ])risoiiiT  guilty, 
subject  to  the  opinion  of  the  Judges  whetlier  the  offence 
amounted  to  felony.  The  case  being  submitted  to  their 
consideration,  and  eleven  of  them  being  present,  the  miyo- 
rity  (nine  oi  tlieni)  were  of  opinion  that  the  guineas  and  the 
doubloons  were  deposited  in  the  natui*e  of  a  pledge,  and  not 
as  a  loan :  so  that,  though  the  possession  was  parted  with, 
the  property  was  not ;  (more  es|)ecially  as  to  the  doubloons, 
which  the  prosecutor  clearly  uiidei*stood  wei*e  to  be  returned 
the  next  day  in  specie)  and  tlieivfoi*e  as  the  prisoner  had  ob- 
tained them  witli  a  fraudulent  intent  to  apply  them  to  his 
own  use,  the  offence  became  felony,  from  the  intenHan  with 
fvhich  he  §a'mcd  the  possession.    And  they  also  held  that,  as 
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the  jMrisoner  and  his  companion  were  acting  in  conceit  to- 
gether»  they  were  ecjually  guilty.  The  other  two  Judges 
thought  that  the  doubloons  ^ei'e  to  be  considered  as  money, 
and  tliat  the  whole  was  a  loan  on  the  sccunty  of  the  ring, 
which  the  prosecutor  believed  to  be  of  mu(  li  greater  value 
than  the  money  be  advanced  upon  it,  and  that  therefore  he 
had  voluntarily  parted  with  the  property  as  well  as  the  pos- 
aeasioB.  And  they  said  that  when  money  was  delivered  by 
a  man  on  such  an  occasion,  it  was  not  in  his  contemplation 
to  have  the  same  identical  money  back  again.  (/) 

*The  prisoner,  John   Watson,  was  indicted  for  stealing  [*1080] 
several  bank-notes  of  the  value  of  100^.,  the  property  of  John  vvauon's 
Smith,  in  his  dwelling-house,  against  the  statute  12  Ann.  pr/^oneT***^ 
c  7.    The  facts  were  these :  Mary  Smith,  tiie  prosecutor's  induced  a 
yftite^  stated,  that  iis  she  was  going  along  the  street  the  pri-  P«rKon  to 
soner  steoped  down,  picked  up  a  small  parcel,  and  said  bank-noios 
that  he  had  got  a  prize:  upon  which  she  cried,  '^Halves,''  tnhim,  by 
and  said  it  was  usual  to  give  half  of  what  was  found.    They  |^^®  ('^"^ 
went  together  into  St.  Jameses  Park,  where  they  examined  drommg^ 
the  jiarcel  in  the  presence  of  anotlier  man,  (who  appeared  andupon 
to  be  an  accomplice  of  the  innsonei^'s,)  and  found  in  it  a  i^!"*"?!.. 
locKet  with  a  large  stone,  and  a  paper  purporting  to  be  the  that  the 
receipt  of  a  jeweller  for  250/.  for  a  diamond  locket    The  "o'c» 
]irisoner  said  his  name  was  Smitli,  that  he  was  the  captain  of  renlrned" 
t  ship,  and  that  he  would  go  to  a  friend's  house,  where  his  and  the  * 
cargo  was,  and  bring  100/.  towat*ds  paying  the  witness  her  ]^l^l^\ 
share.    He  went  accordingly,  was  absent  about  fifteen  mi-  di'vid^! 
antes,  and  when  he  i-etumed,  he  said  that  his  friend  was  not  Held  tn  be 
at  home*    After  some  further  pi*oposals  respecting  the  dis-  ^*''^"°y- 
posal  of  tlte  locket,  it  was  at  length  agreed  between  them, 
that  the  locket  sliould  he  left  in  the  custody  of  the  witness. 
and  that  she  should  deposit   100/.  in  the  prisoner'^s  hands 
as  a  security  to  return  him  the  locket  tiie  next  morning  ;  at 
which  time  she  was  to  i*eceive  from  him  half  the  value  of  the 
locket,  as  nientioiied  in  the  I'cceipt  found ;  and  she  was  to 
have  the  100/.  deposited   in   the  prisoner's  hands,  as  such 
security   as  afoi'esaid,   returned  back.    They  then  went  to 
the  witness's  house,  where  she  procured  bank-notes  to  the 
amount  of  100/.   and  laid  tliem  on  tiie  table,  and  the  pri- 
soner took  up  tlie  bank-notes,  said  that  they  were  riglit,  and 
that  he  would  call  the  next  morning  and  settle  tlie  whole. 
He  then  delivere*!  up  the  locket,  went  off  with  the  notes, 
♦and  never  ivtiirned   af;ain.    The  locket  w^as  only  of  the  [*108lj 
value  of  five  sliiliiiigs  and  sixjience. 

/  Moore'?  cape,  O.  \l,  Ap.il  S'-^sjIons,  1784.  similai  to  I'uat  i)f  Moorp,  ;iiul  no  jiioundeitiier 

1  Leach  :<14.     2   Last.  V,  C.  c.    16.  .«,  107.  in  law,  or  in  luct,  for  makin'i  any  ilistiiiction 

p.  679.     in  Mal^h\  case,  O.  B.  October  Scs-  between  thcin,  the  Jiulgt-s  had  declared  their 

lioftf,  1784.     1  Leucli  345.  a  similar  (inchtion  opinion  that  the  takin.^  uncounted  to  a  felo- 

wtf  refervcd  ;  and   afterwaids  the  firitunci  nitjus  takint^ :  and  th«;  prisoner  was  sentenced 

^af  iDtonned  that  as  his  case   was  exactly  to  be  transported  Tor  lourteen  years. 
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Upon  tliis  evidence  the  prisoner  uas  cunvictod  of  tho 
lie  lelonj,  in  stealing  the  notes :  but  a  case  was  reaenred 
hr  the  opinion  of  tho  JiiilgoH  u[)on  tlie  objection  that  this  was 
only  a  fraud,  and  not  a  felony.    All  tlie  Judges  held  the  con* 
viction  proper,  (h) 
Pter's  The  following  is  a  rase  which,  upon  its  being  submitted 

cut.  Tbt  ^  ^^  consideration  of  tlie  Judges,  under^-ent  a  great  deal 
{!ij^'  of  discussion.  The  prisoner,  John  Pear,  was  indicted  for 
hoiM  oa  stealing  a  black  inaiv,  the  property  of  Samuel  Fiach.  It 
l^lJS^of  i^PP^s^i^  in  evidence^  that  tlie  prasecutor  was  the  ke^er  of 
uking  a  a  livery  stable  in  the  Borough,  and  that  the  prisoner  on  tte 
jnuruey,  oj  of  July  1779,  hired  the  mure  of  him,  for  the  day*  to  go 
UiinM^'"^^  to  Sutton  in  Surrey,  and  bat^k  again ;  and,  upon  bdng  aalm 
diateiy  whoTO  he  lived,  said  that  he  lodged  at  No.  25  in  Kiiu- 
oAerwardt  ntreet,  and  that  he  should  return  about  eight  o^dock  in  the 
The  jury  evening.  He  did  not  return  as  hr  had  pramised ;  in  conse- 
Uioufht  quence  of  which  the  pmscrutor'wcnt  next  day  to  enquire 
h^red  with  ^^^  '^'^  acconling  to  the  fliiTction  he  hati  given,  but  cooM 
ihe  ini«n.  not  find  any  such  person.  It  turned  out  that  the  prisoner  add 
tion  of  the  mare  on  the  ai'tei*iHK>ii  of  the  same  day  on  which  he  hired 
Ind  fouod  1^  "^  Smithfield  market.  The  learned  Judge,  by  whom  the 
thepri-  pHsoncr  was  tried,  left  it  to  the  jury  to  consider,  whetiier 
loMr^uU-  tlie  prisoner  hired  the  mare  with  the  intent  of  takinc  the 
ceny.  And  joumey  which  he  mentioned,  and  afterwards  changed  that 
the  verdici  intention ;  and  directed  them  that,  if  they  wei-e  of  opinion  that 
[*1082J  *he  did  so,  they  should  acquit  him,  as  in  such  case  the  mare 
wM  ftp-  must  have  been  sold  while  the  privity  of  contract  subsisted: 
Sy**  ma-  ^"^  ^'^  directed  tliem  to  find  the  prisoner  guilty  in  case  they 
jority  of  were  of  opinion  tliat  the  journey  was  a  mere  pretence  of  tfe 
the  Judges  pnsouer^s  to  get  tlie  mare  into  his  possession,  and  that  he 
difcunionV  h^red  her  with  an  intention  of  stealing  her.  The  jury  fouad 
the  prisoner  guilty,  and  tlie  (loint  was  reserved  for  the  opi* 
nion  of  the  judges. 

The  Judges,  after  matuiv  deliberation,  ditTered  very  con- 
siderably as  to  the  law  of  this  case.  One  of  them  held  that 
it  was  not  felony  at  common  law ;  because  there  was  no 
actual  taking  of  the  mare  by  the  prisoner.  Three  others, 
though  they  thought  that  the  offence  would  clearly  have 
been  felony  by  the  common  law,  entertained  considerable 
doubts  in  consequence  of  the  statutes  33  Hen.  VIII.  and  SO 
Geo.  II.  relating  to  the  offence  of  obtaining  goods  by  false 
tokens  or  false  pretences,  which  statutes  make  such  of- 
fences punishable  as  misdemeanors  only.  But  seven  of  the 
Judges  were  clearly   of  opinion   tliat  the  offence  was  fe- 

II  Watson^s  rase,  O.  B.  1794.  2  I^nch  640.  first  was  thought  to  have  been  tlio  case)  Uie 

3  East.  P.  C.  c.  16.  s.  107.  p.  680.    The  caiv  Judges  all  expreiiyed  their opinioiii  that  as  Um 

was  difposcd  of  by   the  Judgoii  in  lliL   'I',  notus  were  in  the  possessiou  of  the  pros«co- 

1795,   when  upon   the  KuppDsition   that    iha  trix,  and  derived  no  protection  from  the  houar, 

verdict  had  be rn  taken  for  the  capital  ohenro  the  case  did  not  fail  within  the  statute,  li 

»of  stealing  in  the  dweUing-houi>r,  (which  at  Ann.  c.  7.     Seean/f,  p.  983. 
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{x)  They  held  that  the  obtaining  possession  of  the 
»  and  afterwanis  disposing  of  her  in  the  manner  stated 
n  the  construction  of  law  such  a  taking  as  would  have 
the  prisoner  liable  to  an  action  of  trespass  at  the  suit 
i  owner,  if  he  had  not  intended  to  steal  her ;  for  she 
lelrr»*ed  to  the  prisoner  for  a  special  purpose  only, 
Ijf  to  go  to  Sutton,  which  he  never  intended  to  do,  but 
Jiately  sold  her.  That  in  this  light  the  case  would  be 
ir  to  what  was  laid  down  by  Littleton  s.  71.  who  says, 

lend  to  one  my  sheep  to  dung  his  land,  or  my  oxen  to 
h  the  land,  and  lie  killeth  my  cattle,  I  may  have  tres- 
notwithstanding  tlie  lending/'  That  if  in  such  a  case 
iflB  would  have  lain,  there  could  be  no  doubt  but  *that  ["^^1083] 
s  case,  where  the  felonious  intent  at  the  time  of  obtain- 
le  possession  was  found  by  the  jury,  it  was  felony  by 
>mmon  law.  (y) 

e  prisoner  (George  Charlewood  was  indicted  for  steal-  charie- 
i  bay  gelding,  the  property  of  John  Houseman.    The  ^oo^'* 
ciitor  was  a  livery-stable  keeper  in  Crown-street  Soho  j  The  pri- 
n  the  4tii  October  1785,  the  prisoner,  who  was  a  post-  wner  ob- 
ipplied  to  him  for  a  horse,  in  the  name  of  a  Mr.  Eley,  ^^^y*, 
r,  that  there  was  a  chaise  going  to  Bamet,  and  that  der  pre- 
filey  wanted  a  hoi'sc  to  accompany  the  chaise,  to  carry  a  J^««>5®  ^J 
it,  and  to  return   with  the  chaise.    The  gelding  de-  uke^    ** 
d  in  the  indictment  was  accordingly  delivered  to  him  journey, 
te  prosecutor's   servant.     The  prisoner  mounted  the  J["t^,^^J[J^f 
;  and,  on  going  out  of  the  stable-yard,  and  meeting  a  toid'u. 
I  of  his,  who  asked  him  where  he  was  going,  he  said  Held  to  be 
he  was  going  no  further  than  Bamet     He  accordingly  JjJ^^^j"^^ 
sdcd  towai*d8   Tottenham-court-road,  which   leads   to  finding  «in 
rt,  ami    also,  though    in    some  degree  circuitously,  to  '"^*-'"'  '^ 
lley's  house.     This  transaction  took  place  about  nine  ^or^g  ^f 
k  in  the  nioniing ;  and,  between  three  and  four  o'clock  the  time  of 

afternoon  of  the  same  day,  the  prisoner  sold  the  geld-  *^'""S  »^- 
I  GkMMlman's  Fields  for  a  guinea  and  a  half,  including 
idle  and  saddle.  The  horse  appeared  to  have  been  rid- 
cry  haH,  and  his  knees  were  broken  very  badly.  The 
aser  almost  immediately  disclosed  of  his  bargain  for  fif- 
ihillingH. 

putting  this  case  to  the  jury  it  was  stated  by  the 
;,  that  the  Judges  in  Pear's  case,  under  circumstances 
IT  to  the  present,  liad  determined,  that  if  a  jury  be  sa- 
;,  by  the  facts  proved,  that  a^ person,  at  tlie  time  he  ob- 
1  another's  pn)pei*ty,  meant  to  convert  it  to  his  own 

•  tinted  al&o,  that  Blacustonc,  J.  ihc  East.  P.  C.  c.  16.  s.  112.  p.  635,  in  which  lat- 

Judge  who  was  absent  on  account  ot*  ter  work    the  judgment  (which   is  stated  to 

always  hel<i  that  it   was  felony.     2  have  been  settled  and  approved  by  several  of 

.  C.  c.  16.  s.  HIT.  p.  680.  in  the  n»»le.  the  Judges  bcfrre  it  was  dfilivercd'^  is  given 

ir^case,  O.  B.  1779.  1  I.cnrh  212.     2  at  larcc. 
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*UH^s  it  IK  fflony.     l*hat  tlierr  was,  liowc\er9  a  distinctioii  to 
be  obNcnnii  in  t)ic   prr^^^iit  r&se,  though  m  nice  a   oae  as 
pOHHibl}   not  to  be  ohiiiNistn  roiiiiiiun  uniienitaiidiiiga.    It 
"vias  this  :  that  if  it  a|i|H'arcfl  to  tiieiiu  that  the  prisoner  mt  the 
tiine  he  hiird  tlie  horK'«  for  the  |)ur|M»sr  of  going  to  Bamety 
rraJly   intendod  to  go   theiv,    but    that,  finding   huiself  in 
|K)SHr.ssioii  of  the  horse,  he  afterwanls  iorincd  the  intentiM 
of  ronvertiiig  it  to  his  own  use.  instead  of  proccedii^  to  the 
plare  to  which  the  horse    was    hiivd  to   go,    it    would   Mt 
amount  to  a  fehinious  taking.     Another  iMiint  was  also  sub- 
inittod  to  the  ronsideration  of  the  Jurv :  namely,  that  althoogh 
the  prisoner  reall}  went  to  Burnet,  yet,  as  he  was  obliged  by 
the  i-ontrart  to  deli\er  the  gelding  to  ihe  owner   upon  his 
iTturn  til  Ltindon.  if  the  jury  shiaild  be  of  opinion  thai  hf 
peHornied  the  Jounie}.  and  ivlnrnrd  t«i  L«mdon,  and  after 
sueh  return,  instead   of  drli>ering  the  gelding  to  the  owmt^ 
eon\erted  it  to  his  o\mi  use.  lie  >\;is  thereby  guilty  of  felony: 
as  tlie  rnd  and  purpose  of  hiring  tiie  lioi*se  would  be  then 
over.     The   jury  found  the  prisinier  guilty  on  the  first  pouit. 
that  he  in1en«h*d  to  sirul  the  i torse  at  the  time  he  hired  it: 
and  he  was  afterwards  cxerutrd.  [x] 
Stmpiu'k  Major  Seinph*  was  indirted  for  stealing  a  |iost -chaise^  and 

Til*'*  i-      '^"'  tollowing  fads  weir  proved  in  Kup|iort  of  the   chai|;& 
soner  ob-    TUv  prosenitor,  Mr.  Lycett.  was  a  coachmaker.  who  letost 
uini'd  a      rarriages  to  hire.     l*he  prisoner  was  a  gentleman  who  lodged 
Ibalsr  ;>v     "*  ^'***  neighlxmrhood  under  the   name  of  Major   Harrad; 
iiiriii.'.  '      and    had  soinrtimes  hired    carriages  fnmi  the  pixMecutor,  as 
[*IORr)]  ^he  had  oecasion  for  thnn,  and  had  paid  for  thein  with  punc- 
with  ;iii  in-  tualit\.     On  tlie  first  of  September.  ir8r>,  the  prisoner  hired 
con  vert  it    *  p<>st-rhaise  of  liie  proserutor.  saying,  that  he  should  wast 
to  i:i^  .:\M.   it  f(n*  three  weeks  or  a  month,  as  he  was  going  a  tour  roimd 
ii*:c.    Aui    the  North.     It  was  agreed  that  the  priscnier  should  ps^vat 
iioMMi        ^''^'  ''^^^'  '^^  ^'^^'  shillings  a  da}  during  that  time:  and  a  piice 
lo  i)r  fc-      of  fifty  guineas  was  talked  altout.  in  rase  he  should  deteniiiBC 
inny.ai-      ^^^  purchase  the  chaise  on  his  i*eturn  to  London:  but  noposi- 
ront?a;  f  Ml    tive  agreement  took  place  between  them  on  the  subject  of  tke 
■niing\\:iH    pnrciiase.     In  a  few  da \s  afterwards  the  prisoner  took  Ae 
iiwim-  *"'   ehaise  from  Mr.  Lycett's  \\ith  his  own  horses,  and  was  thriven 
•..r.  in  it  fnmi  London  to  an  inn  at   Txhridge.  whei*e  he  ordered 

a  pair  of  horses,  jnid  went  fi*oni  thence  to  Bulslrode,  anditr- 
turned,  lie  then  took  firsli  liorses  at  the  same  inn  at  I'X- 
hridgc  :  but  \\hen'  he  went  with  the  chaise  afterw anls  did  vfi^ 
aj)pca!'.     Hill  it   appcuivd  that  he  never  returned  it  to  Mf- 

£   I  h.irli--.  oof!"- .  ..  -   .«>.  I'..   IT'.i',.    1   i..  ■■■'i  -:;,::  ..   .  :.  :■       :*.t.!   u.    \\v    l>ri!«o:u .,  T<ut."J 
4UL*.  2  Kji^i.  1".  t.t.  10.   s.    1 IJ  p.  »;::*•.     A        in    r-i  :t!icr  mI-   mcriMif.iru  lo  London.    '' 

91/arr  i?  adrtiMi  in  J  K.i";.   ii,,!.:.-  ;.i:.u'm-  ».lu>ii|fl   ^com,  tiia:    llh*  luntraci    might  p'*;* 

'  ond  iiuiiil  t.i  v.'iiicli  •;  ■■  ;4ti:'iit)n:i  u(  i  n-  ,iin*  rii-i'.'.    le  ruii^iiieird  i«s  *'Ul)frislin-.,   until  su^' 

was  clircMR.!:  ',\V'\  ■  .v   rt'i-')n   niviii  l>u  T'ii;  }i  ii.-,t«niiuLIi*  iimo  aflrr  the  return  10  I '0»<*'^ 

•luuht  it:,   t'iai   pari  >)i  liii-  ••miiiii:    i-CiHi  I'u  h;u.  rl.iiici!  uS  would  have  sufficed  for 'jii*^* 

''rliirn  th*  horse  l.i  t'l*-  ownn  in  J."f:fi"' ,  liir  jnt  bacV  th«  h"»rs«  to  I'nc  f'nitly  of  ihc  Ov'H* 
'^n?rac*.  i?  iir?i"''"'  .'*■''  •  a'i''  i"  i't  fu«=*  '•!- 
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;  aad  that  no  tidings  could  be  obtained  of  him  till 
monfliB  afterwards,  when  he  was  apprelieiided  on  some 
barge. 

MB  submitted  to  the  court,  on  behalf  of  the  prisoner, 
on  these  facts  the  offence  did  not  amount  to  felony ; 
it  flie  case  was  distinguishable  from  those  of  Pear  (a) 
ieklesy  (6)  inasmuch  as  in  those  cases  the  parties  had 
obtained  the  legal  possession  of  the  goods  delivered  to 
nrhereasy  in  the  pre.sent  case,  tlic  prisoner  had  obtained 
lise  upon  a  contracU  which  it  was  not  pi'oved  that  he 
oken;  as  the  cliaisc  was  not  liired  for  any  definite 
of  time,  or  to  go  to  any  certain  place ;  and  tiie  mere 
juiding  that  it  was  for  three  weeks  or  a  month,  for  the 
t  of  making  a  tour  round  the  North,  made  no  part  of 
itract.  And,  even  supposing  that  the  contract  should 
icht  not  to  extend  beyond  tlie  thi*ee  weeks  or  a  months 
it  was  clear  that,  during  tliat  time  at  least,  the  prison- 
flie  legal  possession  of  tlie  chaise,  no  intention  to  con- 
wron^uUy  to  his  own  *use  arising  afterwards,  wlieth-  [*i086 1 
1  necessity  or  dishonesty,  would  make  the  withholding 
y ;  as  the  animus  furandi  must  exist  at  the  time  the 
ty  is  obtained.  But  the  court  said,  that  tliey  were 
}y  the  determination  of  former  cases ;  that  it  was  at 
ae  settled  that  the  question  of  intention  was  for  the 
ration  of  the  jury ;  and  that,  in  tiiis  case,  if  the  jury 
be  of  opinion  that  the  original  taking  of  the  chaise 
A  a  felonious  intent  to  steal  it,  and  the  hiring  a  mere 
X  to  enable  the  prisoner  to  effectuate  that  design^  with- 
f  intention  to  restore  or  pay  for  it,  it  would  fall  pre- 
within  the  principle  of  Pear's  case,  and  the  other  de- 
which  had  been  made ;  and  the  taking  would  amount 
ly.  For  if  the  owner  only  intended  to  give  the  prison- 
alified  use  of  tiie  chaise,  and  tlie  prisoner  had  no  intcn- 
make  use  of  that  qualified  possession,  but  to  convert 
is  own  use,  he  did  not  take  it  upon  the  contract,  and 
re  did  not  obtain  the  lawful  {>ossession  of  it :  but  if 
rerc  a  bon'i  fide  hiring,  and  a  real  intention  of  return- 
it  that  time,  tlic  subsequent  convci'sion  of  it  could  not 
ny ;  for  by  such  contract  and  delivery  the  prisoner 
have  nrquired  the  lawful  jKissession  of  tiie  chaise;  in 
rase  his  subsc(iuent  abuse  of  that  trust  would  not  be 
That  as  to  thei*e  being  no  pniof  of  actual  convei-siou 
case,  it  was  not  necessary :  but  the  jury  must  judge 
•om  the  circumstances.  If  the  prisoner  had  siaid  out 
?ks,  or  two  months,  and  on  iiis  I'eturn  had  offei*ed  to 
!  the  chaise  to  the  owner,  or  to  pay  hiin  for  it,  such  a 
t  would  have  been  e\  idencc  of  an  honest  intention  at 
ic  of  the  hiring.     But  thei*(5  was  no  account  given  of 
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it,  even  up  to  that  moment :  that  therefore  raised  a  preaump- 
tion  against  the  prifloner,  which  it  was  incumhent  on  him  to 
repel ;  and  if  he  could  not,  the  jur}'  would  have  to  c^onsider, 
from  all  the  factx  in  proof,  whether  thr  taking  were  w  ith  a 
felonious  intent  or  not  If  it  weiv,  the  case  fell  directly 
within  the  principle  which  governed  that  of  Pear's,  from 
w  hich  it  could  not  be  distingpiished.  The  court,  therefore,  left 
the  question  of  intention  to  the  jur}*,  who  found  the  priaoner 
[^1087]  •guilty;  and  he  received  sentence  of  transportation  war  scTea 

years,  (c) 
Deii\-ery  of      A  delivery  of  goods  obtained  by  a  fraudulent  abuse  of  Ic^ 
ti^Vby     pi'^^^^M  i>&s  l^^n  already  mentioned  as  amongst  the  most  ag- 
tbc  friudu-  gravated  of  these  cases  of  larceny  where  the  taking  is  eflisct- 
icnt  abuftt    ed  by  procuring  a  delivery  of  the  goods  from  the  owner,  or 
procev.      other  person  authorized  to  dispose  of  them,  (d)    It  will  gene- 
rally be  a  matter  of  some  difficulty  to  give  satisfactory  proof 
of  a  felonious  intent  in  such  a  transaction ;  but  if  the  omice 
be  proved,  the  severest  punishment  which  it  can  receive  may 
well  be  inflicted ;  for  it  has  been  justly  obsencd  that  sock  aa 
offence  converts  the  process  of  the  law,  which  is  the  best  se- 
curity for  property,  into  an  instrument  of  rapine  and  plun- 
der. (^) 

The  books  do  not  furnish  many  instances  of  larcenies  of 
this  description.     But  it  is  laid  down  tliat  if  a  person,  intend- 
ing to  steal  a  horse,  take  out  a  replevin^  and  having  thereby 
procured  the  horse  to  be  delivered  to  him  by  tlie  sherilT,  ride 
him  away ;  or  if  a  man,  intending  to  steal  the  goods  of  anoth- 
er, fraudulently  deliver  an  ejec^tmenty  and  by  obtaining  judg- 
ment against  the  casual  ejector,  get  {tossession  of  hia  lioase^ 
and  take  his  goods;  in  both  these  cases  the  taking  will  amount 
to  larceny.  (jT)     So  if,  under  pretext  or  colour  of  a  capias 
uUagatum  sued  out  after  an  outlawry  rlandestinel}*  obtained 
against  a  visible  man,  his  goods  be  taken  with  a  felonious  in- 
tent, it  will  be  felony,  (g) 
Vurr  atri         In  a  case  of  this  description,  where  the  prisoners  were  in- 
chadwickV  dieted  for  breaking  tlie  house  of  R.  Stanyer,  putting  his  wife 
r*  1  nnK1  *^'^  ^*^^'*'  ^"^  stealing  goods,  tlie  following  farts  were  proved. 
Lnoi  oi)     '^'^^^  prisonoi's  intending  to  rifle  a  liouse  in  which  a  Mrs> 
tainrd  by     '^taiivcr  livcd.  apart  from  her  husband,  went  to  an  attorncyf 
ivaiuiuic'nt    aii(l  piTteiidiiig  that  Mrs.  Staiiyer  was  tenant  to  one  of  them? 
neriincnt.    ^^^^y  j^^  arrcar  for  rent,  obtained  {lossession  of  the  house  by 
means  of  a  trauduleiit  ejectment ;  and  at  tiie  same  time  arrest- 
«h1  Mrs.  Staiiyer,  by  virtue  of  a  writ  of  latitat,  and  caused 
her  to  be  carried  to  prison.     The  prisoners  then  rifled  tb* 
house,  and  took  away  the  goods,  some  of  which  they  hiA 

c  i^empie's  case,  cor.  Could,  J.  uud  Adair,  /  S  Inst.  108.  1  Hale  507.  Kel.  43.  1  Hi^J^ 

>ciji.   Recorder,  O.  B.  1786,    1  Leach  420.  2  P.  C.  c.  33.  8.  12.  2  East.  P.  C.  c.  16.  f.  ^^ 

Kast.  I',  f.  r.  18.  !=.  112.  p.  691.  p.  660.                                                                   j^ 

d  .Inte,  l()6i{.  «,'  2  KaM.  F.  C.  c.  16.  ».  96.  p.  660.    A^, 

c  1  Hawk.  r.  i\  c.  oLJ.  s-,  12.  2  Ensi.  |».  (  .  sec  ca^os  ol"  a  breaking  and  cDtetiiig  io  bt'  * 

■    l»i.  •-.  W.  i».  6fi«»  rilary.  effected  by  frat'jl,  ante.  SKW. 
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A  the  marks  of  others,  and  m\i  the  rest  When  titey 
c  qiiCAtiuiicil  coiirerniiig  these  acts,  and  asked  what  colour 
r  title  Ihcy  had  to  tlic  liouse  or  goods,  tliey  coidd  pretend 
^e.  And  it  wa-s  (iroved.  that  the  real  landlord  had  receiv- 
]  the  rent  of  the  house  for  many  years,  and  that  no  rent  was 
Bumir.  Neither  could  the  prisoners  pretend  ia  any  cause 
I  against  Mrs.  Stanyer.  Upon  these  facts  the  jury 
1  directed,  that  if  they  bcHcvod  that  the  prisonera  had 
lne  all  this  with  an  intent  to  roh,  they  ought  to  find  tJieni 
11^  (  which  tliey  accoiilingly  did,  and  botli  prisoners  were 
:atiMl.<A) 

kll*  "Where  it  appears  that  the  flelivei^y  of  the  goods  by  the  i: 
r,  or  person  authorized  to  dispose  of  them,  was  nat  06-  J,' 
d  fraudulenUy,  and  with  intent  to  steal,  the  remaining  u 
iqulry  will  be; — whether  the  privity  of  conttacl,  under  << 
hjch  the  goods  wei-e  delivered,  were  at  an  end  at  tlie  time  ^| 
r  the  coHvcrsion,  so  as  to  amount  to  a  new  taking  and  tres-  n 

IM.(i)  P 

Lif  the  privity  of  contract  were  not  determined,  the  goods 
nil  Doatitiuc  in  the  possession  of  the  party  to  whom  they 
wre  delivered  by  bailvient ;  and  the  general  principle  of 
law  will  prevail,  "  that  if  a  perwin  obtain  the  goods  of 
anuUicr  witliout  fraud,  although  he  have  the  animus  fu- 
rmdi  'afterwards,  and  convert  them  to  Ids  own  use,  he  can- 
■t  be  guilty  of  felony."  (k)  A  principle  which  has  been 
lldon  to  extend  to  the  cases  of  a  tailor,  who  has  cloth  deli- 
n  him  to  make  clothes  with;  a  carrier  who  receives 
« to  carry  to  a  certain  place;  and  a  friend  who  is  en* 
ed  with  goods  to  ke*p  for  tlic  use  of  the  owner ;  which 
f  afterK'unls  severally  embezzle,  (l)  And  so  also  if  plate 
'  iU*ered  to  a  goldsmitti  to  work  or  to  weigh,  nr  as  a  de- 
""*  B  been  said  that  his  conversion  of  it  will  not  be 
It  has,  however,  been  already  noticed  that  some 
B  oF  this  nature  seem  to  make  a  neai'  approach  to 
e  a  bare  charge,  or  mere  special  use  of  the  goods, 
sferrcd  by  tlie  delivery,  and  where,  consequently,  the 
^owetsion  of  them  remaining  exclusively  in  the  owner, 
»y  may  be  romroittJ^d  in  respect  of  lliem,  exactly  as  if 
elivery  at  all  had  been  made,  (n) 
win  the  case  of  a  delivery  of  a  horse  upon  hire  or  loan,  if 
■dt  (Wivcry  were  obtained  honu  Jide,  no  Hubsequent  wrong- 
'fA  conversion  pending  tlie  contract  will  amount  to  felony  ; 
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Of  lots,      and  so  of  other  goods,  (o)    Bat  when  the  pvrpoae  of  tiie  hir* 

h9nMfi4*.    ing,  or  loan,  for  which  the  delivery  was  made,  has  been  end* 

ed,  felony  may  be  committed  by  a  conTersion  of  the  goods. 

So  that  if  tlie  hiring  of  a  horse  be  limited  to  a  parttmlar 

or  place,  and  after  that  time  has  expired,  or  the  party  has 

rived  at  the  proper  place  for  the  re-delivery,  he  rides  awmy 

with  the  liorse,  and  converts  it  to  his  own  use,  it  will  be  lap* 

ceny.(|i)    The  legal  possession,  as  it  follows  the  right  of 

roinOAi  P>^P^>^y>  reverts  to  the  original  owner  as  soon  as  the  special 

[  1090]  property  of  the  holder  is  determined ;  and,  the  *legal  poasea- 

sion  being  tlien  in  tlie  owner,  any  subsequent  taking  by  tto 

party  having  the  mere  holding  of  tlie  goods,  for  his  own 

will  be  a  trespass,  and  will' amount  to  a  felony  if 

ed  bv  a  felonious  intent  to  steal. 

TuiiMfd*t       This  doctrine  was  acted  upon  in  a  case  where  the 

gj^^*^^  ^f  was  indicted  for  stealing  a  mare ;  and  the  evidence  was  that 

1MB  (teMr-  the  prosecutor,  who  lived  in  the  Isle  of  Ely,  lent  the  miseasr 

lodTrid- 


the  mare  to  ride  three  miles,  and  the  prisoner,  insteai 
ing  her  three  miles  only,  rode  her  up  to  LfOndon,  and  sold 
The  court  Iield  that  this  was  felony,  because  the  mivity  of 
contract  was  detennined  after  the  prisoner  had  nddea  As 
mare  further  than  the  agreement  warranted ;  but  that  if  there 
had  been  no  such  agreement,  the  privity  would  have  remaiih 
ed,  and  the  riding  away  would  have  been  no  felony :  and  Laid 
Raymond,  who  tried  the  prisoner,  left  it  to  the  jury  ta  conJ 
der  whether  ttie  prisoner  rode  away  with  the  horse  with  in* 
tent  to  steal  it.    Tlie  jury  found  him  guilty,  {q) 

Cases  of  tliis  kind  must  be  considered  as  proceediMt  npea 
an  express  limitation  of  the  lawful  possession  of  the  baileey 
and  a  subse(|uent  unlawful  conversion,  with  intent  to  staal, 
taken  up  after  the  determination  of  such  prior  lawful  poasBO 
sion.  (r)    Thus  also  in  the  case  of  a  carrier :  if  he  canry  a 

Sack  of  gmids  to  the  place  appointed,  and  deliver,  or  lay  H 
own,  his  possession  is  determined ;  and  if  afterwards  he  car- 
ry it  away  with  intent  to  steal  it,  this  ^  ill  be  a  new  taking 
and  felonious.  {$) 
L«ilb*8  In  the  following  case  a  conversion  of  giM>ds  was  holden  not 

cut.  Tbt   4o  ^  frlonious,  on  the  ground  that  the  original  taking  waa 
ori^"  not  with  intent  to  steal.    The  prisoner  was  indicted  for  steals 
h«iden  not  ing  various  articles,  the  property  of  Abraham  Dyer.    It  a|K 
[*1091]  peared  that  the  nrosecutor's  house,  in  whicli  was  a*sliopoon<^ 
iob«ieioai.  taining  the  muslin  and  otiicr  articles  mentioned  in  the  indict^ 

ground  that  ^^^^  ^^  ^^  ^^*^  ^"<'  ^^^^  ^^  neighbours  had,  in  general^ 
Uie  original  assistcd  at  the  time  in  removing  his  goods  and  stock  for  bet- 

0  1  Halo  504.    2  Eait.  T.  C.  c.  Iti.  f.  111.  Dcuton,  J.  ami  Hale,  B.  Old  Bailey,  17S9. 

p.  683.  2  East.  P.  C.  c.  16.  i^.  1 12.  p.  687.  and  s.  114. 
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£ait.  P.  C.  r.  16.  s.  112.  p.  689.  and  s.  114.  p.  r  2  Ea^t.  P.  C.  c.  16.  s.  114.  p.  691. 
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^gHMte.  TIm  prisoner  probftbly  had  romorod  all  th«  taking  wu  J 
^^^^HkicJt  stiff  Vitus  chtirged  witli  uaving  stolen,  when  th*  "'"  *'''''  1 
^^^|vB  other  iieigliboiirs  wttre  thus  ciiit>in>'e(l  j  and  it  (°esL  "  I 
H^^H^tbat  Hhi<  rcmuvcil  <4(>nic  of  the  muslin  in  the  presence  ■ 

B'tta  proMccuttir,  uiid  midcr  his  observation,  though  not  by  A 

lU  desirr.  V\v»i  tlie  nra-sixnlor's  applying  to  lier  next  inonf  H 

EjK»  slip  denied  that  flho  had  any  of  the  tilings  belonging  to  H 

Ei;  »lii.'rPunon  he  ubtuincd  a  aearrh  wan-ant,  and  found  bis  ^ 

kpcrty  in  her  house;  most  of  tlkc  articles  being  artfully  ^M 

mtCKMleA  in  rai-ioufl  wayn.     Upon  this  evidence  it  was  eug-  ^M 

ktcd.  uu  behulf  of  tlic  prisoner,  that  she  originally  took  tlie  ^M 

Miclra  with  an  honest  pui-pose,  as  her  neigltbours  had  done,  fl 

■id  thai  she  »ouId  not  otherwise  have  taken  some  of  them  ^| 

B  the  presence  and  under  tlie  view  of  t)ie  prosecutor ;  and  ^M 

■at,  ibcrrfore,  the  case  did  not  amount  to  felony.    Tlie  court  fl 

pit  (he  ra»e  to  the  Jury ;  telling  them  that  whether  tbe  pri-  fl 

nner  look  tlie  goods  originally  witli  an  honest  intent,  waa  a  fl 

nestion  of  fact  for  their  consideration  :  huttliat  even  if  they  fl 

WtiT  of  npinion  that  she  did  take  them  with  an  honest  intent,  ■ 

lei  her  afterwards  hidine  them  in  the  various  ways  proved,  H 

■d  denying  tlint  she  had  tlicm,  in  order  to  convert  them  to  H 

kr  own  use,  nould  still  support  the  indictment.     The  JU17,  H 

■DO  thiH  diiTction,  found  ner  guilty;  but  said  that,  in  their  H 

bnion,  when  nIh-  Hrst  took  the  goods  from  the  shop  the  had  H 

■  evil  intention,  but  tliat  siteh  evil  intention  came  ujion  her  fl 
BcrwardH.  And  tlie  case  being  submitted  tu  the  considcra^  H 
bn  of  the  Judges.  Uiey  held  the  conviction  wrong;  and  H 
Ivr  at  opinion  that  upon  tliis  special  finding  there  was  no  H 
MimloM  taking,  but  merely  a  breach  of  tnist :  some  of  them,  V 
bwever,  tliought  that  it  miglit  have  been  left  sti-ongiy  with  ■ 
■e  ivry  tliat  the  subsequent  conduct  marked  the  original  in-  I 
■bJMi.(t)  1 

■  *Tbe  privity  of  a  cotiti-act  may  be  determined  before  its  [*I092] 
■jnlir  completion  by  the  tortious  acts  of  the  bailee.  lYmiy  of 
Va.  (leliTers  the  key  of  his  chamber  to  B.,  who  unlocks  the  j™'™,^. 
■KiBber  and  taken  the  goods  of  A.  with  intent  to  steal  tbem.  vd,  aftci 
nis  has  been  hohlen  to  be  felony,  for  the  reason  that  the  (leiiTtrjibj 
■oih  wire  not  delivered  to  B.  hut  taken  by  him  j  a  Judgment  I,'j.'„'of'Si«' 
■pick  appears  to  have  proceeded  upon  the  ground  that,  by  the  bailee. 
HiTery  of  tbo  key  in  tins  rase,  it  was  not  in  tlie  contem- 
^htkin  of  tlie  parties  to  make  a  delivery  of  the  goods  con- 

|uBd  in  tbc  mom.  (ti)  But  supposing  the  key  to  have  been 
■Mmm^  for  the  purpose  of  enti-usting  the  party  witji  the 
^^^^Mke  goods ;  still,  according  to  a  very  good  opinion,  tlie 
^^^Hp  the  goods  out  of  tlic  room,  with  a  felonious  intent, 
^^^nUTC  been  felony ;  on  the  ground  that,  by  the  act  of 
tiAig  tlM  goods  with  such  an  intent  out  of  the  room  in  wUcb 

I  U^h'i  («»,  for.  Laid  EMon,  If'tlU  Sum.     1800.    !  Euii.  P.  C.  c.  16.  a.  114.  p.  09*. 
An.  tlM.    anil  conttdcrcd    by   ib*    Judgeg      Lfnch  411,  note  (a),  and  M9. 

!,U»iTOr»,  3.  b*ini  abifnil,   in   .Mich.  T.  .i  I  l)at«  SOS. 
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1092       Of  Laremy.    Of  the  Tdkmg,  ^  hf  Ddtoenff      [bo«  it. 

tliey  were  intended  to  remain  for  safe  custody,  the  privitj  of 
the  contract  would  have  been  determined  in  the  name  maniiar 
as  if  they  had  been  delivered  in  a  box,  and  taken  out  of  U 
afterwanls*  (ar)  ^^^ 

Cvrkr,  Upon  the  same  principle  of  a  determination  rf  tte  priTity 

of  contract  by  a  tortious  act  of  the  bailee,  it  lias  been  holdo^ 


thtn. 


Distiactioo 
in  Um  car- 
ritr's  case. 


JSSt'^f  the  that  if  a  carrier  ojien  a  pack  and  take  out  part  of  the  good^ 
foodf  HeU.  or  a  weaver  take  part  of  the  silk  which  he  has  received  te 
^'^^^  *®  woriL,  or  a  miller  take  part  of  the  com  which  has  been  deli- 
vered to  him  to  grind,  such  takings,  if  with  a  felonious  infoi^ 
will  be  felony,  (y) 

With  respect,  however,  to  a  conversion  of  eoods  by  a  car- 
rier, a  notable  distinction  should  be  observed,  namely»  Hurt 
though  if  a  carrier,  to  whom  a  package  of  goods  is  ddivcnd 
to  take  to  a  certain  place,  open  the  package  and  takeout 
part  of  the  goods,  it  will  be  a  felonious  taking ;  yet  it  will 
[*1093]  *be  no  felony  if  he  take  away  the  whole  package.  («)  The 
doctrine  seems  indeed  to  savour  a  little  of  contradictioiiy  (e) 
and  has  been  considered  as  standing  more  upon  positive  law 
not  at  this  time  to  be  questioned,  than  sound  reasoning.  (I) 
llie  distinction  appears  to  have  proceeded  upon  the  ground 
that  the  act  of  breaking  the  package  is  an  act  of  trespass  in 
the  carrier  by  which  the  privity  of  contract  is  determined! 
whereas,  if  there  be  no  breaking  of  the  package,  no  severanee 
of  part  of  the  commodity  from  the  rest  by  the  carrier,  but  tfc9 
whole  of  it  be  parted  with  by  him  in  the  state  in  which  it  was 
delivered  to  his  hands,  there  will  be  nothing  which  {will 
amount  to  a  trespass  while  the  package  remains  in  his  pos- 
session. And,  if  this  be  the  true  principle  of  tlie  distinctioBf 
it  does  not  seem  to  make  any  difTcrence,  where  there  is  such 
a  breaking  of  the  package,  whether  the  carrier  take  the  whole 
or  a  part  only  of  its  contents,  (c)  , 

It  should  be  mentioned,  that  in  a  book  of  high  authority 
a  different  principle  is  assigned  for  this  distinction,  namely, 
that  the  subsequent  act  of  the  carrier,  in  opening  the  goods 
and  disposing  of  them  to  his  own  use,  **  declareth  that  his 
intent  originally  was  not  to  take  the  goods  upon  the  agree- 
ment and  contract  of  the  party,  but  only  with  a  design  o( 
stealing  them.*'  ((f)  But  it  is  well  observed,  that  though  such 
previous  intent  may  appear  from  the  evidence  in  particular 


X  2  Eait.  P.  C.  c.  16.  s.  11 1,  p.  685. 

y  3  Inst.  107,  108.  1  Hale  605.  1  Hawk. 
P.  C.  c.  33.  s.  4. 

M  3  Inst.  107.  1  Hale  504.  1  Hawk.  P.  C. 
c.  33.  8.  2.  4. 

a  See  Kel.  83.  where  the  learned  reporter 
lays,  *U  marvel  at  the  case  put  13  Edw.  IV. 
9,  b.  that  if  a  carrier  have  a  tun  of  wine  deli- 
vered to  him  to  carrj  to  such  a  place,  and 
lie  never  carry  it,  but  sell  it,  all  this  is  no 
felony ;  but  if  he  draw  part  of  it  out.  above 


the  value  of  twelve  pence,  this  is  felony.  I  do 
not  sec  why  the  disposing  of  the  whole  shouM 
not  be  felony  also."^  As  to  the  part  of  this 
passage — "  above  the  value  of  twelve^pence,* 
there  seems  to  be  no  reason  why,  if  a  taking 
to  that  amount  would  be  grand  larceny,  a 
taking  to  the  value  of  twelve  pence,  or  underi 
mi{;ht  not  be  petit  larceny. 

6  2  East.  P.  C.  c.  16.  s.  115.  p.  695. 

r  2  East.  P.  C.  v..  16.  ?.  15.  p.  697. 

d  Kel.  82. 


OUP.  Tb  $  1.]  iiMf  FrtvUg  ttf  OoH^rad  ddenrimei.  *1094 

cmm§  jet»  ifit  wweto  he  inferred  from  llie  *iiiere  hct  of 
Ihe  oarier^e  embeisliiig  flie  goods,  there  would  be  an  end  of 
Ihe  AetiBction  ilaelf ;  for  if  the  taking  of  goods  ont  of  the 
be  e^iderite  of  the  carrier's  naving  originally  in- 
to take  the  goods,  not  apon  the  agreement,  bat  with 
iBfeeat  to  steal  them,  a  fmHari  the  taking  die  whole  package 
of  flsadi,  whether  broken  or  not,  and  converting  it,  must  be 
efmamm  of  snch  intent  {e) 

IC  iriH  be  material,  therefore^  in  cases  where  goods  are 
charged  to  haTf  been  stolen  by  a  carrier,  to  shew  that  flie 
Mckage  in  which  they  were  contained  was  broken  or  <mened 
wjMmf  hot  wliat  wiu  amoont  to  sufficient  evidence  oi  that 
fhct  wiD  depend  of  course  upon  the  circumstances  of  each 
parlicniar  case^  and  will  be  peculiarly  within  the  province 
of  te  tavy  to  determine.    In  a  cgse  where  a  woman  had  en- 
tnMtod  aporter  to  carry  a  bundle  for  her  to  Wapping,  ud 
wort  iMih  the  porter,  and  in  going  to  the  place  the  porter  ran 
away  wHh  A6  bundle,  which  was  lost;  it  is  reported  that  a 
very  ImmjM  Judge,  aAer  telling  the  iury  that  if  fliey  thought 
that  the  porter  opened  the  bundle  and  took  out  the  goods  it 
was  leloi^yf  and  they  ought  to  find  him  guilty,  further  declar- 
ed it  to  be  Ua  opinion,  tibat  the  facts,  as  they  have  been  above 
are  evidence  of  his  having  opened  flie  bundle  and 
wt  the  goods.  (/)    But  it  has  been  doubted,  with  mat 
fnprietfy  wliether  upon  the  &cts,  as  thus  stoted,  the  evioenoe 
WM  aaBdnt  to  warrant  the  jury  in  finding  that  the  porter 
Ofi^oi  the  handle,  and  took  out  tihe  goods;  (^)  and  there  cer- 
tuAf  sees  to  be  bettcar  grounds  upon  which  tliis  case  might 
hna  laia  decided.  (A) 


*SECT.  II.  [»1095] 

•i  THB  FBBSONAl   GOODS   IN  BESPECT  OF  WHICH  THE 
ORBHCB   OF  I.ARCENT    MAT  BE   COMMITTED. 

br  parsoing  this  part  of  the  enquiry  respecting  the  ofience 
tf  Ittceny,  there  seem  to  be  three  points  which  more  particu- 
|vlf  require  consideration ;  I.  Whether  the  goods  taken  were 
ii  laj  way  part  of  the  freehold  ;  II.  Whether  they  consist  of 
^riltoi  imh^ments ;  and.  III.  Whether  they  consist  of  ani- 
^ii%  Urd$9  or  fish* 

<  SltfL  P.  C.  c.  16.  t.  115.  p.  696,  697.  the  circumstances  of  it  shewed  that  the  porter 

/  Atia.Mr.  Holt,  C.  J.  O.  B.  1701,  t  East,  took  the  bundle  at  first  with  inunt  to  steal  it ; 

'*C.  e.  16.  s*  115.  p.  697.    1  Leach  415.  andalso  to  have  been  suggested  by  some  of  the 

***(■).  Judges,  in  the  argument  on  Pear  s  case  (ofile^ 

il  East.  P.  C.  c  16.  s.  115.  p.  97.  1081.)  that  the  bundle,  thougfi  delivered,  be- 
lt ti  Mated  to  have  been  suggested,  in  2  ing  intended  to  continue  in  the  owner's  pre-> 
'^Saaiu  S36.9  that  a  ground  for  the  deter*  seoce,  was,  in  point  of  law,  in  her  poMasnon. 
■Mtioa  i«  thb  cast  might  have  been,  that  all  2  East.  P.  C.  r.  16.  s.  115.  p.  697,  698. 
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Of  Larceny.    Whmt  Gooi$  the  miiieet  qf  [ao«K  it. 


BjUm  com- 
mon law, 

larceny 
cannot  be 
committed 
of  things 


L  By  the  commoD  law,  larceny  cannot  fee  conunitted  of 
things  which  Havoiir  of  tlie  realty*  and  are,  at  the  tine  tbay 
are  taken  part  of  the  Jreeludd ;  whetlier  they  be  of  the  m^ 
stance  of  the  land,  as  lead*  or  other  minerals ;  of  flie  produce 
of  the  laud,  as  trees,  com,  grass,  apples,  or  other  firoita;  or 
MM  o7the  tilings  affixed  to  the  land,  as  buildings,  and  articlea,  asch  at 
iVeeboid.      lead,  kc.  annexed  to  buildings,  (t)    The  severance  and  takiag 
of  things  of  this  description  is,  at  common  law,  only  a  tna* 
pass.    One  reason  for  which  doctrine  (tliough  it  does  not  ap- 
ply to  the  whole  of  the  articles  which  liave  been  enamenitMl) 
IS  said  to  be,  that  things  which  are  a  part  of  the  freehold^ 
being  usually  more  difficult  to  remove,  ai'c  less  liabb  to  be 
stolen :  {k)  possibly  also  the  doctrine  may  have  proceeded  ap- 
on  certain  subtilties  in  the  legal  notions  of  our  ance8tM«;(() 
and  it  may  perhaps  in  some  measure  have  originated  ia  the 
[*1096]  greater  security  from  ^private  depredations  of  the  things 
which  were  part  of  tlic  freehold,  than  of  those  which  wwe 
merely  personal,  in  the  earlier  times,  when  artidea  of  nro* 
vision  and  other  peraonal  chattels  (frequently  the  most  Tana* 
ble)  wei*c  carried  from  place  to  place  by  the  individual  tn- 
ants,  in  that  attendance  in  the  camp  which  was  exacted  hy 
their  military  tenures,  (m) 
But  tbey         But  things,  though  they  savour  of  the  realty,  may  beooaa 
become  the  the  subjects  of  laixeiiy  by  being  severed  from  the  frecMd: 
larceny  by   thus,  if  stoncs  be  dug  out  of  a  quarry,  wood  be  cul^  frnUhe 
bein(  sever-  gathered,  or  grass  be  cut,  larceny  may  be  cottnittod  of 
^^-  them.(n)    And  tliis  will  be  the  case,  not  only  when  th^ 

have  been  severed  by  the  owner,  but  also  by  the  thief  hinm^ 
if  tlierc  be  an  interval  between  his  severing  and  taking  thcA 
away ;  so  that  it  cannot  be  considci*ed  as  one  continued  act 
If  therefore  tlie  thief  sever  them  at  one  time,  whereby  the 
trespass  is  completed,  and  they  are  converted  into  penonal 
chattels  in  the  constructive  possession  of  him  on  whose  soO 
they  are  left  or  laid,  and  come  again  at  another  time  when 
they  are  so  turned  into  personalty  and  take  them  away,  it  is 
larceny,  (o)  Thus  though,  **  if  a  tliief  severs  a  copper,  and  in- 
stantly carries  it  off,  it  is  no  felony  at  common  law ;  yet  if  Ii9 
lets  it  remain,  after  it  is  severed,  any  time,  then  the  ranovil 
of  it  becomes  a  felony,  if  he  comes  back  and  takes  it :  and  i^ 
of  a  tree  which  has  been  some  time  severed."  (p) 

t  3  lust.  109.  1  Hale  510.  1  Hawk.  V.  C. 
c.  33.  8.  34.  3  Bac.  Ab.  FeUmy  (A).  4  Black. 
Com.  232.  2  East.  P.  C.  c.  16.  s.  27.  p. 
587. 

k  1  Hawk.  P.  C.  c.  33.  s.  34.  2  East.  V.  C. 
C.  16.  a.  27.  p.  587. 

I  4  Black.  Com.  233. 

m  3  Bac.  Ab.  Felony  (A> 

n  3  Inst.  109.     1  Hale  510. 

•  1  Hawk.  P.  C.  c.  33.  t.  34.  4  Black.  Com. 
933.  2  East.  P.  C.  c.  16.  s.  27.  p.  687.  And  so 
in  1  Hale  610.,  it  it  said,  «  But  if  a  man  come 


to  Meal  tref>s,  or  the  lead  of  a  church  or 
and  sever  it,  and,  after  about  an  houi^s  ti0>^ 
or  so,  come  and  fetch  it  away,  this  Imih  b^^* 
held  felony,  because  the  act  is  not  continuant, 
but  interpolated,  and  in  that  interrml  tiM 
perty  lodgeth  in  the  right  owner  na  a 
and  so  it  was  agreed  by  the  court  of 
Bench,  9  Car.  I.  upon  an  indictment  foe 
ing  the  lead  of  Westminster  Abbey •**    Dalt 
103.  p.  166.  (new  edit.  c.  166.  p.  601.) 

p  Per  Gibbs,  Ch.  J.  Lee  v.  Ridsoo,  li 
57Geo.ni.    7TaitBt.]91. 


<3«MkTli$lk]  3k4^    nbigi  part  of  the  FmhoU.  «1097 

#Tliii  klfaiK  tiM  common  lawy  and  many  of  the  descriptioDB  statatei 
off  wnwtrtf  wbkh  oome  within  this  notion  of  a  oonnectioii  making  u 
ymm  <M  flmhold  beinp  thereby  placed  in  a  Tery  precariona  S;[£^%„. 
9mA  upotacted  «ituation»  the  legislature  haa  from  time  to  fuUj  tu^ 
timo  tatarfBiod  lor  their  protection,  and  made  the  wrongful  ^^^^^^^ 
taUMdrHMa  in  some  Instances  felony,  and  in  others  a  mi*  Sniehdd. 
Mr  ofempi^  fonishabk  by  sommary  proceedings  before  a  ma- 

itealfc 

Tba  aMotr  M  Geo.  IL  c  10*  enacts  that  ^  all  and  every  S5  Gm>.  u. 
r  peraonSf  fliat  shall  unlawfully  break*  or  by  force  en-  ^^' 
a^f  mine  or  mines,  wad-hole  or  wad-holes  of  wad  bmkinf 

Hack  cMPkab  conmionly  called,  hlaek  lead,  or  into  any  pi^  into  mintf 
«)ttf  or  Vein  of  wad,  black  cawke  or  black  lead,  with  an  ^IIJ'^ 


inhmttotltoandcarry  away  from  thence  any  wad, black  cawke  tZdnckad, 
or  Hack  Iwl  i  or  absdl  unlawfully  from  thence  take  and  car-  ^.  from 
17  nwaj  anj  wad,  black  cawke  or  black  lead,  although  such  ^^^  °' 

^it,  shaft,  adit,  or  t^  thmfm 


wad-hole  or  wad-holes,  pit,  shaft,  adit,  or  t^  thenio, 
be  not  nelaally  broke,  or  by  force  entered  into,  by  such  offm-  gjUty  of 
dor  or  oMmdinii  or  shall  aid,  abet,  assist,  hire,  or  command     ^^  *' 


anjr  MTWI  or  neraons  to  commit  such  oflTence  or  oflbnces  as 

skdlbedo 


deemed  guilty  of  felony ;  and  being  con- 
HeMk  >H|if  be  eommittod  to  ue  prison  or  gaol  of  the  countf,  AadimB- 
or  to  aoaMkouse  of  correction' within  the  county,  for  a  time  |^.^ 
■irqwllnit  one  year,  there  to  be  kept  to  hard  labour,  and  ^Sx^ 


to  kriddicly  wkipt  by  the  common  hangman,  or  by  the  mas-  whipping; 
taroffandi  honae  of  correction,  at  such  times  and  at  such 
plaMli  ni  in  aoch  manner,  aa  the  court  or  Judge  shall  tiiink 
nnH»|  w  tho  court  or  Judge,  or  any  other  sotmquent  court  orby 
MiAfta-oame  place,  with  the  like  authority  ob  the  former,  porution. 
maj  ovdsr  such  offenders  to  be  transported  for  a  terra  not  ex- 
oeeding  seven  years.  The  statute  then  further  enacts,  that 
^iftraaaportation  shall  be  directed,  the  same  shall  be  exe- 
cuted in  such  manner,  as  is  or  shall  be  provided  by  law,  for 
tko  transporUtion  of  felons ;  and  if  any  such  person  or  per- 

o  committed  or  transported,  shall  voluntarily  escape  or  .^q^-. 
priflon,  *or  retom  from  transportation  before  the  expi-  L*109oJ 
of  the  time  for  which  he,  she,  or  they  shall  be  ordered  ^^^^ 
to  he  transported,  as  aforesaid,  such  person  or  persons  being  from  uaiis- 
thm^of  lainhlly  convicted,  shall  suffer  death  as  a  felon,  with-  poitation  ii 
•at  benefit  of  clergy ;  and  shall  be  tried  for  such  felony  in  "y  ^luiout 
the  eonnty  where  he,  she,  or  they  so  escaped,  or  where  he,  benefit  of 
shcb  or  they  shall  be  apprehended.'*  c\txfsr> 

The  d9  and  40  Geo.  III.  c  77.  s.  5.  gives  certain  summary  39  and  40 
in  cases  of  depredations  committed  upon  ooalt  G«o.in.c. 
Ice;  but  it  appears  to  apply  only  to  the  taking  of  steaUne 
articles  when  urotredf  which  is  an  offence  punishable  coals,  £c. 
t  sercrely  aa  a  larceny  at  common  law.   It  enacts  (amongst  |!^^^e  by' 
'  proTismna  for  the  better  security  of  collieries)  that  if  summary 
«By  Mraon  shall  steal  and  take  away  any  coal,  culm,  coke,  procewUiigs 
^^iWt  iron^  nqpes^  or  leather,  not  exceeding  the  value  of  five  ^^^ 
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shillings,  from  any  place  belonging  to  any  manufiKtarer  or 
coal  dealer,  or  from  any  boat,  barge,  wagcon,  cart,  or  odMr 
carriage  carrying  the  same ;  or  shall  steal,  break»  deotrojf 
damage  or  embezzle  any  tools  or  implements  for  getting  coal 
or  minerals  not  exceeding  the  above  value,  and  snalU  on  the 
complaint  of  the  owner  or  his  agent,  be  convicted,  eitber  by 
confession  or  the  oath  of  one  witness,  before  one  justice,  he  ahaU 
for  the  first  offence  forfeit  not  exceeding  ten  shillings,  overawl 
above  the  costs,  which,  if  not  paid,  he  shall  be  conmitled  to 
the  house  of  correction  to  hard  labour  for  one  month,  waotil 
the  penalty  and  charges  be  paid ;  and  for  the  second  oibnce^ 
shall  forfeit  not  exceeding  twenty  shillings  over  and  aboTO  the 
costs,  and  upon  non-payment  shall  be  committed  to  tho  koose 
of  correction  to  hard  labour  for  three  months,  or  antil  sod 
penalty  and  chaises  be  paid  ;  and  for  the  third,  or  any  fotore 
offbnce  shall  forfeit  not  exceeding  forty  shillings  over  and 
above  the  charges  to  be  ascertained  by  such  justice,  and 
upon  non-payment  shall  be  committed  to  the  house  of  cor- 
rection to  hard  labour  for  six  months,  or  until  sock  penal* 
ty  and  charges  be  paid.  The  same  section  provides  also, 
that  no  persim  who  shall  be  convicted  of  any  offence  against 
[*1099]  *this  act  shall  be  prosecuted  for  the  same  offence  under  any 

other  law. 
4  Geo.  II.  The  statute  4  Geo,  II.  c.  32.  relates  to  the  stealing  of 
steUiDc  ^^^  ^^^  ^^^^  anei  to  houses,  or  other  buildings  and  places 
itadand  adjoining,  the  prevalence  of  which  pernicious  practioe  is 
iron  *fix-  recited  in  the  preamble.  It  enacts  "  tliat  all  and  every  pw- 
houMs,  so>i  ^^^  persons  who  shall  steal,  rip,  cut,  or  break  witii  in- 
&c.  mide  tent  to  steal,  any  lead,  iron  bar^  iron  gate^  iron  palisadoCf  or 
feionj,  ^j^j^  ^^^i  whatsoever,  being  fixed  to  any  dwelling-house, 
out-house,  coach-house,  stable,  or  other  building  used  or  oc- 
cupied with  such  dwelling-house,  or  there-unto  belonging,  or 
to  any  other  building  whatsoever,  or  fixed  in  any  gardeDt 
orchard,  court-yard,  fence,  or  outlet,  belonging  to  any 
dwelling-house  or  other  building,  shall  be  deemed  and  cob^ 
And  pu-  strued  to  be  ffuilty  of  felony  ;*'  and  shall  be  subject  to  the 
niahibie  by  i\]^q  pains  and  penalties  as  in  cases  of  felony ;  and  that  tiie 
tition!^''  ■  court  may  transjiort  such  felons  for  the  space  of  seven  years. 
And  per-  ^^^  enacts  also,  that  *'all  and  every  person  and  persosf 
sont  aid-  who  shall  be  aiding,  abetting,  or  assisting  in  stealing,  or 
re^ivine^'  in  such  ripping,  cutting,  or  breaking  any  lead,  iron  bar,iroB 
such  lead,  gstte,  irou  palisadoe,  or  iron  rail,  fixed  to  any  dweUing* 
itonjfic.  house,  out-house,  coach-house,  stable,  or  other  building;  or 
?obe*"^*'  fixed  in  any  garden,  orchard,  court-yard,  fence,  or  ootletr 
stolen,  are  belonging  to  any  dwelling-house,  or  other  building :  or  who 
"J**^«  ^?'  ^'^*^*  ^^y  ®^  receive  any  such  lead,  iron  bar,  iron  crate,  iros 
HamlTpu-  palisadoe,  or  iron  rail,  knowing  the  same  to  be  stolen,  shall 
nisbinents    be  subjcct  and  liable  to  the  same  punishments  as  if  he»  she, 

hidVto?/n   ^^  ^^^y  *^**  ^**^'^"  ^^^  same." 

the  same. 
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This  act  wa8   explained   and   amonde4l  by  a  subsequent  2iGeo.iii. 
Rtatute  the  21  Goo.  111.  c.  68.  which,  after  reciting  that  the  l'J^{^^ 
former  act  did  ixot  prohibit  and  make  punishable  tlie  steal-  removhV' 
iiig  uf  copper,  brass,   and   bell-metal   aflixed   to  dwelling-  ^i^^i  UMeni 
iiousesy  and  the  appurtenances  tliereto,  enacis,  *'  that  all  and  ^cJ^^r  *"' 
every  person  and   persons  who  sliall  steal,  rip,  cut,  break  brass,  or 
or  remove,  with  intent  to  steal,  any  capper^  brass^  '^bdl'metalf  [*1100] 
uiensUf  or  fixture,  being  fixed  to  any  dwelling-house,  out-  beii-meui, 
lioiise,  coach-house,  stable,  or  other  building,  used  or  occu-  S"^***j^ 
pied  with  such  dwelling-house,  or  thereunto  belonging,  or  to  auHMde' 
any  other  building  whatsoever ;  or  fixed  in  any  gai*den,  or-  felony. 
chard,  court-yard,  fence,  or  outlet,  belonging*  to  any  dwell- 
ing-house, or  otiier  building ;  or  any  iron  rails  or  fencing  set 
up  or  fixcil  in  any  square,  court,  ur  other  place*  (such  per- 
son having  no  title,  or  claim  of  title  tliereto)  shall  be  deem- 
ed  and  construed    to  be  guilty   of  felony  ;'*  and  the  court  -^"^  **>• 
mmy  transport  such  felons  for  the  term  of  seven  yeara ;  or  ^^*y '*^' 
may  order  such  offender  to  be  kept  in  prison,  and  therein  transport- 
kept  to  hard  labour  for  any  time  not  exceeding  three  years,  ®^»  °' '"" 
nor  less  than  one  year :  and  within  that  time,  if  such  court  anTwhip- 
sbali  think  fit,  such  offender  shall  bo  once  or  oftener,  but  not  poU. 
more  than  tiirce  times,  publicly  whip])od.     And  it  fui-ther  And  per- 
enacts,  that  **  all  and  every  jHTsim  and  persons  who  shall  ^^£^^1,, 
be  aiding,  abeting,  or  assisting,  in  stealing,  or  in  such  rip-  Lying,  o^ 
ping,  cutting,  breaking,  or  removing  any  copper,  brass,  bell-  receiving 
ractaU  utensil,  or  fixtui-e,  fixed  to  any  dwelling-house,  out-  JIJj|*braw, 
iKMiae,  coach-house,  stable,  or   other  building;   or   fixed  in  ^c'know- 
any  garden,  orchard,  court-yani,  fence  or  outlet  belonging  '"B^hemta 
to  any  dwelling-house,  or  other  building;  or  any  iron  rails,  are*mado 
or  fencing,  set  up  or  fixed  in   any  squ;u*o,  court,  or  other  ij^t'ie  «<> 
place;  or  who  shall  buy  or  rocoivo  any  surfi  copper,  brass,  **^^  ,g^/"*' 
bell-metal,  utonsiK  or  fixtui*o,  iron  rails,  or  fencing,  knowing  ulents. 
iJie  same  to  be  stolon,  shall  be  subject  and  liable  to  all  and 
evei7  the  same  p!inishments,  pains  and  penalties,  as  if  he, 
she,  or  tliey,  had  stolon  the  same,  although  the  principal  felon 
or  felons  has  not  or  have  not  boon  convicted  ol*  stealing  the 


same*'* 


It  has  been   aliTacly  shown  that  a  church   is   within  the  coustruc- 
meaning  of  the  wonis"  or  other  huUding^^^  ir\  the  statute,  4  lionoi 
Geo.  II.  c.  32.  (</)     But  whoi-e  the  prisoner  was  indicted  for  ^'^fse  sta- 
stealing  a  ^  window  casement  made  of  ii-on,  loa<1,  and  glass," 
the  property  of  the  benchers  ol'  the  Middle  *Tomple,  fixed  [*1101] 
to  a  ceilain  building  situate  in  Elm-court,  it  was  holdon  that 
the  case  was  n(»t  within  the  ac  ts.     The  court  said,  that  the 
statutes  amongst  tlie  several  articles  which  tlioy  enumerate 
do  not  mention  "  a  casement:*^  that  the  statute  21  Geo.  111. 
<*•  68,  bi'ing  made  to  reiueiiy  the  delects  of  the  4   Geo.  II.  c. 
32,  which   mentions  every    specific   article   by    name,   the 

9  c4/i/f,  963. 
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words  ^  any  copper,  brasfi,  bell-metal,  utenriU  or  fixture^'* 
are  to  be  taken  as  substantive  nouns,  and  not  aa  deacr^ 
tions  of  the  sorts  of  fixtures  which  the  legislatnre  intendtd 
to  protect  (r) 
Richards        In  A  ^^^  upon  the  statute  4  Geo.  IL  c.  32.  the  prisoMrs 
and  Ulx9»  wero  charged  in  the  first  count  of  the  indictment  with  Bfeoal- 
^1  ing  five  hundred  pounds  weight  of  lead,  the  property  of  the 

leade?       Earl  of  Clarendon, '« fixed  in  a  certain  outlet,  belonging  to  Us 
tfiMifr«,       dwelling-house :''  the  second  count  stated,  that  the  lead  was 
buUdiM,     A^^^  in  ^  an  outlet  belonging  to  a  certain .  baiMingy  caUei 
hoideo  not  The  Temple  of  Pan  ;**   the  third  count,  that  it  Waa  ixad 
-''^^*^^*  in  *'an  outlet  belonging  to  a  certain   building;*'   and  in 
tCta.  *^'  three  other  counts  it  was  stated,  that  the  lead  was  ized  ^  in 
a  certain  garden,'*  huc^  instead  of  an  *^  outlet.**     Upon  tho 
evidence  it  appeared  that  the  lead  stolen  consisted  of  thne 
images,  which  at  the  time  they  were  taken  by  the  prisoMis 
were  standing  on  three  pede^itals  to  which  they  wa«  at* 
tached  witii  irons,  and  which  pedestals  were  fixed  in  tiie 
ground,  near  a  brick  building  called  The  Temple  of  Paa» 
which  stood  in  an  inclosed  field  belonging  to  the  Eari  of 
Clai*endon,  about  half  a  mile  from  his  dwelling-honae,  and 
on  the  outside  of  the  pales  of  the  park,  from  which  it  was 
separated  by  a  public  road.    The  building  was  only  used 
[^1102]  "(^occasionally  by  the  family  of  the  Earl  of  Clarendont  as  a 
tea-drinking  place ;  and  when  it  was  not  in  use,  the  doora  aid 
windows  of  it  were  kept  shut.    The  doors  opened  into  the 
place  where  the  images  stood.     The  only  other  building  with- 
in the  inclosure  was  an  open  building,  once  a  bam,  but  at  that 
time  used  only  as  a  coach-house,  when  the  family  of  the  Eari 
of  Clai'end(m  came  to  the  IVmple  of  Pan.    The  taking  of 
the  lead  was  clearly  proved  against  the  prisoners,  and  the 
jury  found  them  guilty :  but  the  case  ^as  reserved  for  the 
consideration  of  the  twelve  Judges,  who  were  of  opiBis% 
that  it  did  not  come  within  the  statute,  (s) 
All  imiid-        But  if  the  lead  had  been  taken  fi*om  the  building  in  the 
to^*with.  f^'^Boing  case,  the  result   would  probably  have  been  diP   J 
in  the  4*  *  fercut ;  as  it  seems  tliat  all  buildings  are  within  the  statitl^ 
Geo.  II.      4  Geo.  11.  c.  S2.    In  a  case  where  the  prisoner  was  chi 
^  ^'         in  tlie  first  count  of  the  indictment  with  stealing  lead, 

to  a  certain  building  called  a  temple,  used  and  occupicMl  wit) 
a  dwelling-house,  and  in  the  second  count,  with  stealing  km' 
fixed  to  a  certain  building,  without  further  description ;  mM^ 
it  appeared,  upon  the  evidence,  tliat  the  prisoner  stole  tft*^ 

r  Senior^s  case,  O.  B.  1788.     1  Leach  496.  ther  the  uiiidow  faslies  stolen  vere^Ccc^ 

2  East.  F.  C.   c.  16.  s.  31.  p.  593.     The  pri-  the  freehold  ;  which  was  ruled  in  the  ne, 

soner  was  afterwards  indicted  for  a  similar  tive,  upon  the  facts  of  the  case,  which  i 

offence,  before  Wilson,  J.  and  acquitted  upon  rd  that  they  were  only  attached  by  la 

the  authority  of  this  determination.      In    a  ;;orarj/ fastening. 

former  case.  Rex  r.  Hedge,  I  Leach  20L     2         s  Richards  and  Lave  (case  of),  cor* 

East.  P.  C.  c.  16.  s.  30.  p.  590.  note  (fi),  the  Sent.  Hertford  Lent  Ass.  IgOt,  BIS. 
question  appears  to  htiv  turned  upon  whc- 
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lead  ftmn  a  building  called  a  temple  standing  in  a  gentle- 
■lan's  park,  about  half  a  mile  from  the  house,  without  any 
fence  between,  and  U8ed  only  occasionally  as  a  summer-house, 
for  taking  tea  and  other  refreshment;  a  doubt  was  enter- 
tained whether  the  building  must  not  be  ejusdem  generis 
with  those  mentioned  in  the  statute  in  order  to  bring  a  case 
within  it :  but  the  prisoner  having  been  convicted,  the  point 
was  reserved  for  the  consideration  of  the  Judges,  who  held 
the  oonTiction  right  on  both  counts,  {t) 

In  a  case  where  the  prisoner  was  indicted  on  the  statute  Muuday** 
4  Geo.  11.  c.  S2.  for  stealing  two  hundi-ed  weight  of  lead,  ^^^' 
fixed  to  a  house  and  building,  the  facts  wei-e,  that  the  house  prisoner 
in  question  being  to  be  let,  the  prisoner,  giving  a  false  de-  had  ob. 
scription  *of  his  situation  in  life  and  his  place  of  residence,  [^1103] 
obtained  possession  of  it,  under  a  treaty  for  a  lease  of  it  for  gained 
•ne  and  twenty  years,  which  was  agreed  to  be  executed :  and,  !i?"?"'r"^ 

•  Jk  J  AlIii  ■•■  •  *...  possession 

in  a  few  dajrs  after  he  had  so  obtained  possession  of  it,  stnp-  of  a  bouse 
ped  it  of  the  lead  on  the  i-oof,  and  of  the  leaden  pipes,  &c.  "p^°  ^<^ 
TTic  JHiy  said  that  they  were  of  opinion  that  he  had  entered  fo/l^^ 
into  die  contract  for  tlie  purpose  of  getting  a  fraudulent  pos-  and  strip- ' 
session  of  the  house;  and  found  a  verdict  of  guilty :  and,  upon  {^^''®^**'^ 
the  case  being  reserved  for  the  opinion  of  the  Judges,  tliough  ^v\pet\c, 
no  opinion  was  publicly  delivered,  the  prisoner  afterwards  '>t  was  hoi. 
was  sentenced  to  pay  a  fine  of  a  shilling,  and  to  be  imprison-  ^^j",,^  ^^ 
ed  for  two  years  in  the  house  of  correction,  (n)  act  4  Geo. 

.  Where  a  prisoner,  who  was  indicted  on  the  statute  4  G^.  ^*«  ^'  32. 
n.  c  32.  for  stealing  lead,  was  found  guilty  only  to  the  value 
of  ten-pence,  judgment  was  passed  upon  him,  as  for  petit" 
lareemift  that  he  should  be  whipped,  {w) 

Several  statutes  have  been  passed  for  the  better  preserva- 
tion of  timber  treeSj  plants^  shruhSf  and  otlicr  articles,  whicli 
are  the  produce  of  tiie  land.  They  do  not,  however,  make 
the  taking  away  of  these  things  amount*  in  all  cases,  to  an 
ofience  of  the  degree  of  felony ;  but  it  may  be  useful  to  men- 
tion their  respective  provisions  shortly  in  this  place. 

Tlie  statute  6  G.  ill.  c.  36.  enacts,  that  **aH  and  every  eG.iir.c. 
person  and  pei-sons,  wlio  shall,  in  the  night-Hmen  lop,  top,  cut  down,""  °^ 
down,  break,  thi*ow  down,  bark,  burn,  or  otherwise  spoil,  or  spoiiins, 
destroy,  or  carry  away,  any  oafc,  headi^  as/i,  e/?ii,  fir^  diesnui^  &c.  timber 
w  asp9  timber  tree,  or  other  tree  or  trees  standing  for  timber,  roots' *&c. 
or  likely  to  become  timber,  without  the  consent  of  the  owner  of  five  shii- 
or  owners  tliercof  first  had  and  obtained;  ♦or  shall,  in  the  [*1104] 
idght-tinu^  pluck  up,  dig  up,  break,  spoil,  or  destroy,  or  carry  '|»'»3s  value, 
away,  any  root^  shnibj  or  plunt^  roots,  shrubs,  or  plants,  of  I|Sj,J^niaiic 
the  value  of^rf  shillings^  and  which  shall  be  growing,  stand-  (au 
tng,  or  being  in  the  garden-ground,  nursery-ground,  or  other 


lonv. 


/  Xoiiis'scasR,  Mich.  T.  1«03.  MS.  hu.sl,  J.  and   Nares,  J.  and  the  Recorder; 

ti  Mu:i'lay'iciist',  O.  B.  1709.  i  Leach  8j0.  \\\\'u:h  opinion  was  afterwRrds  confirmed  by 

'2  Ean  F.  C.  c.  1«.  s.  :n.  p.  594.  De  Grey,  C.  J.  Rurland,  15.  and  GonM,  J,  I 

I:  Auon.  O,  B.  1775,  by  the  upiuion  of  Ash-  East.  P.  C.  •;.  IG.  £.  31.  p.  59-1. 
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incloaed  grouncU  of  any  person  or  pe raonH  whonsoeYer,  sMI 
be  deemed  uiiil  construed  to  be  guilty  of  felony  ;**  and  shall 
be  liable  to  the  pains  and  penaltieK  of  felony  :  and  the  court 
may  tranHpoil  sucii  |ierHoiM  for  the  space  of  seven  yeai-a.  It 
also  enacts,  that  **all  and  every  |>erson  and  persons  who 
shall  be  wilfully  aiding,  abetting,  or  assiHting,  in  sucb  emtSang 
down,  breaking,  throwing  down,  barking,  burning*  or  other- 
wise spoiling,  or  destroying,  or  carrying  away,  any  sack 
oak,  beech,  ash,  elm,  fir,  chesnut,  or  asp,  timber  tree,  or  other 
tree  or  trees,  standing  for  timber,  or  likely  to  become  timber, 
as  aforesaid ;  or  in  such  plucking  u|i,  digging  up,  cutting, 
bre^iking,  spoiling,  or  destroying,  or  carrying  away,  sndi 
root,  shrub,  or  plant,  i*oots,  shrubH,  or  plants,  as  aforemM,  of 
the  value  aforesaid  ;  or  who  shall  buy  or  receive  such  rooty 
shrub,  or  plant,  roots,  shrubs  or  plants,  of  the  value  aibro^ 
said,  knowing  the  same  to  be  stolen,  shall  be  subject  and  Kar 
ble  to  the  same  punishment,  as  if  he,  she,  or  they,  had  stolcA 
the  same/' 

The  6  G.  IIL  c.  48,  s.  1.  enacts,  that  **  every  person  who 
shall  wilfully  cut  or  break  down,  bark,  burn,  pluck  up,  lop^ 
to|),  croi»,  or  otherwise^  deface,  damage,  s|ioil,  or  destroy,  or 
carry  away,  any  limber  iree^  or  trees,  or  trees  likely  to  be- 
come timber,  or  any  part  tliereof,  or  the  lops  or  tops  thereat 
without  the  consent  of  the  owner  or  owners  thereof  first  had 
and  obtained,  or  in  any  of  his  majesty*s  fon*st8,  or  chssesj 
witliout  the  consent  of  the  surveyor  or  surveyors,  or  hit  or 
their  deputy  or  deputies,  or  person  or  jiersons,  entrusted  with 
the  care  of  the  same,**  sliall,  upon  conviction  before  a  justice 
of  the  jieace^  for  the  first  offence  forfeit  and  pay  a  sum  not  ex- 
ceeding twenty  {xiunds,  together  with  the  cimrges  of  the  con- 
viction, and  upon  non-payment  be  committed  to  gaol  for  any 
time  not  exceeding  twelve  nor  less  than  six  months,  or  antil 
payment;  *and  for  a  second  offence  shall  forfeit  and  pay  a 
sum  not  exceeding  thirty  [lounds,  with  the  charges^  and  upon 
non-payment  be  committed  for  any  time  not  exceeding  ei|^ 
teen  nor  less  tlian  twche  immths,  or  until  payment :  ^  and  if 
any  person  so  convicted  shall  be  guilty  of  tlie  like  offence  a 
third  time,  and  sliall  he  thereof  convicted  in  like  oumn^r, 
such  person  shall  be  deeme^l  guilty  of  felony  ;  and  the  court, 
by  and  befoi'c  whom  such  [lerson  shall  be  tried,  shall  and 
hereby  hath  autliority  to  transport  such  person  or  persons  for 
the  space  of  seven  years.'* 

"Ujion  the  words,  **  in  like  manner,^^  in  the  foregoing  sec* 
tion,  it  has  been  observed  that  there  seems  to  be  a  mistake^ 
as  tliey  imply  a  summary  conviction,  as  before  directed,  bo- 
fore  a  justice;  whereas  it  could  not  be  intended  that  a  justice 
should,  in  this  maimer,  have  power  to  ti*ansport  a  man  :  and 
it  is  also  observed  that  the  word,  **  canrti*  which  afterwards 
occurs,  seems  (accoi*ding  to  other  words  of  the  act)  to  mean 
court  of  assize  or  sessions,  and  implies  a  legal  trial  by 
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jury,  {x)  It  is  elsewhere  observed,  that  perhaps  the^  words, 
in  like  manner,"  were  intended  only  to  mean,  *^  by  the  like 
evidence.*^  \jl) 

The  second  8e<!tion  of  the  statute  6  G.  III.  c  48.  enacts,  €  G.  iif.  c. 
<*  thai  all  oakt  beech^  chesnuU  walnut^  ash^  elm^  cedaVf  fir^  ojp,  ^^*  *-  ^'  ®»~ 
Umep  ij/eomaref  and  birch  treeSf  shall  be  deemed  and  taken  to  the  trees' to 
be  timber  trees  within  the  true  meaning  and  provision  of  be  deemed 
tkiM  mcL  **"**^' 

^-.r^    .  ,    m         A*  .         .  .1     ^     11        J  «       within  the 

The  third  section  enacts,  ^^  that  all  and  every  person  who  act. 
diall  pluck  up  or  cut,  siM)il  or  destroy,  or  take  or  carry  6G.m.  c. 
away»  any  rool,  shrtib^  or  plants  roots,  shrubs,  or  plants,  out  ^' ':  ^ 
ot  the  fieldsy  nurseries,  gardens,  or  garden-grounds,  or  other  siK^^iing'  or 
cultivated  lands,  of  any  pei*Hon  or  persons  whomsoever,  with-  carrying 
Mit  the  consent  of  the  owner  or  owners  thereof  *first  had  and  [*1 106] 
obtained/*  and  shall  be  convicted  before  a  justice  of  the  peace,  ^^>y  ^^°^^> 
sbally  for  the  first  offence,  forfeit  not  exceeding  forty  shil-  plant*,'  **' 
llngSy  together  with  tlie  charges  of  tlie  conviction ;  and  for  a  made  pun- 
second  ofibnce,  forfeit  not  exceeding  five  pounds,  with  charges:  g'***^*?  ^^ 
^  And  if  any  person  so  before  convicted,  shall  a  third  time  the  fir^' 
commit  the  like  ofTence,  and  shall  be  thereof  convicted,  such  and  second 
person  so  convicted  shall,  for  such  third  offence,  be  deemed  °^<b'^^^'* 
guilty  of  felony ;  and  the  court,  before  wliom  such  person  ^nce 'to  be 
shall  be  tried,  shall,  and  hei*eby  hath  authority,  to  transport  felony, 
such  person  for  the  space  of  seven  years/'  punishable 

The  fourth  section  enacts,  **  that  all  and  every  person  and  pJrlation. 
persons  who  shall  go  into  the  rvoods^  underwoodSf  or  tvood  ^  q^  m^  ^^ 
graundSf  of  any  of  his  majesty's  sub je<*ts,  not  being  the  law-  84.  s.  4.' 
ful  owner  or  owners  thereof,  and  shall  there  cut,  lop,  top,  or  CuUfng, 
spoily  split  down,  or  damage,  or  otherwise  destroy,  any  kind  ry^iig  away 
of  wood,  or  un<lerwood,  poles,  sticks  of  wood,  green  stubs,  or  wood,  or 
young  trees,  or  carry  or  convey  away  the  same ;  or  shall  "^"0"* 
liave  in  his,  Iier,  or  llicir  custody,  any  kind  of  wood,  under-  ishabfe  by 
wood,  poles,  sticks  of  wood,  green  stubs,  or  young  trees  ;  and  fines  for  the 
shall  not  give  a  satisfactory  account  how  he,  slie,  or  tliey,  cond^of-  ^^' 
came  by  the  same,"  and  sliall  be  convicted  before  a  justice,  fences. 
shall,  for  the  first  offence,  forfeit  not  exceeding  forty  shillings, 
togetiier  witli  tlie  charges  of  the  conviction;  and  for  a  second 
offence  shall  forfeit  not  exceeding  five  pounds,  with  charges; 
**and  if  any  person  or  persons  shall   commit  any  of  the  of-  Any  person 
(ences  aforesaiil  a  third  time,  that  then  such  person  and  per-  off**"ding  a 
sons,  being  duly  convicted  thereof,  according  to  law,  shall  bo  tobedecm- 
decme<l  and  adjudged  an  incorrigible  rogue  or  rogues,  and  eti  an  in- 
sball  be  punished  as  such."  ro"Je!^^* 

The  sixth  section  pi*ovides,  that  unless  the  respective  for-  ^  ^^  ' 
fcitures  be  paid  (low  n  upon  conviction,  the  justice,  where  43.  s.  6.  li 
not  otherwise  directed  by  the  act,  may  commit  the  offender  »hc  forfei- 
to  the   house   of  correction,   for  the  first   offence,    for  one  I,o7pal(i*^ 
wwnth  to  haitl  labour,  and  to  be  once  whipped  ;  and  for  the  the  oflend- 


^  3  Burn,  Jujt.  Hood  78.?,  note  (a).  </  2  La>i.  1".  ('.  r.  16.  s.  29.  p.  590,  aotc  {a^ 
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•nnaybe   •flecond  offciKT,  for  three  months  to  hard  labcHir,  mnd  toke 

JjJJ^J^**  whipped  once  in  each  of  the  three  months. 

pmL  The  statute  further  imposi^  a  penalty  on  persons  hinder- 

,ing  the  apprehension  of  offenders,  makes  provision  aa  tothe 

iq>pliration  of  the  forfeitures,  (giving  one  moiety  to  tjbe  in- 

former,  and  the  other  to  the  party  grieved :)  and  gives  afimi 

of  conviction,  (s) 

In  a  case  where  the  prisoner  was  convicted  on  the  stitsley 
6  G.  III.  c.  36.  for  spoiling  and  destroying,  in  the  night  time^ 
five  shrubs,  called  sweet  bay  trees,  of  the  value  of  fTB 
shillings  an  objection  was  taken  that  the  statute 
tually  repealed  by  the  6  G.  III.  c.  48.  which  was 
the  same  session  of  parliament.  But  the  point  being  snb- 
mitted  to  the  consideration  of  the  Judges,  all  who  were  pre- 
sent (eleven)  held,  that  as  the  statutes  were  p;issed  In  the 
same  session,  they  should  be  considered  as  one  art ;  it  being 
mere  accident  in  what  onler  the  chapters  in  the  statate 
book  were  arranged,  depending  on  the  will  of  the  clerks  of 
the  parliament.  That,  taking  the  statutes  together,  their 
provisions  would  be,  that  if  the  pi*operty  taken,  or  destrojed^ 
were  of  the  value  of  five  shillings,  and  the  offence  were  ooni- 
mitted  in  the  night-time,  the  offender  may  be  prosecoted 
for  tlie  felony,  under  the  6  G.  III.  c.  36;  but  that  in  otlicr 
cases  the  offence  must  be  pnisecuted  under  the  6  6.  IIL 
c  48.  And  they  also  held  thsit  tlie  court  were  not  obliged 
to  transport  the  offender  under  the  first  act,  but  might 
pass  any  other  sentence  that  could  be  passed  for  a  single 
lelony.  (a) 

•With  respect  to  the  meaning  of  the  word  "  nighV^  in  the 
statute  6  Geo.  Ill  c.  36.  it  has  been  holden,  that  the  sane 
rule,  relative  to  day  and  night,  must  be  observed  in  prosecn- 

the^ord  °  Wons  founded  uiH>n  it,  as  prevails  in  cases  of  burglary.    So 

(•Dij^ht"  that  where,  upon  an  indictment  for  stealing  carnation  plants, 
the  witness  stated  that,  while  tlien*  was  yet  sufficient  twilight 
remaining  to  enable  him  to  discover  tlic  features  of  the  fiu:c, 
he  observed  the  prisoner  get  over  the  fence  and  take  the 
plants  out  of  the  ground,  the  court  directed  the  jury  to  ac- 
quit the  prisoner,  (b) 

The  statute  9  Geo.  III.  c.  41.  s.  8.  reciting  the  fourth  sec- 
tion of  tiic  6  Geo.  III.  c.  48.  (c)  and  the  great  destructum 


[*iioa] 

Kemp*! 
caie. 


in  the  6 
Geo.  III.  c. 


0  Geo.  III. 
c.  41.  8.  8. 


z  S.  7,  8,  9. 

a  Howe's  CQSP,  cor.  Eyrr,  C.  B.  ami  Wil- 
son, J.  O.  B.  1783.  1  Leach  481.  cited  as 
Hitchcock  and  Howe*8  case,  in  2  East.  V.  C. 
c.  16.  t.  27.  p.  5U8.  where  it  is  said  that  Biil- 
ler  J.  was  of  opinion  that  ifthese  two  statutes 
had  been  innde  in  different  session^,  the  last 
would,  undoubterlly,  have  been  a  virtual  re- 
peal of  the  former.  And  it  has  been  ques- 
tioned whether  a  dififerent  construction  would 
not  be  applicable  to  arts  passed  since  33  G. 


III.  c.  33.  which  provides  that  the  diy  of  ff 
reiving  the  royal  assent  shall  be*  indontd  o^ 
the  act,  and  be  deemed  the  day  of  its  coiP" 
menci  inent.     8  Ev,  Col.  Stat.  Pt.  vi.  CI.  Xl^ 
ISo.  10.  p.  1055. 

b  Kemp's  case,   cor,   Ashhurst,   J.  O.   ^ 
1780,  1  Leach  222. 

c  AnUn  1106.     It  is  a  wiong  recital  oftk^ 
act  o(  b  Goo.  III.c.  48.  but  the  10  Geo.  11^ 
c,  30,  was  passed  to  remedy  the  mistake. 
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which  had  been  then  lately  made  of  hoUieSj  thorns,  and  quick"  extends  tb» 
sets^  enacts,  "  that  tlie  said  clause  in  the  6  Geo.  Ill,  c.  48,  [^"n'^of  J*' 
and  all   and   every  the  penalties*   foifeitures,  and  punish-  Geo.  in.  c. 
ments  thereby   infUrtcd,   and  all   other  provisions,  clauses,  ^^'  ^^  v»^ 
matters,  and  things  relating  thereto,  shall  extend,  and  be  degtroyioc 
deemed,  taken,  and  construed  to   extend,  and  shall  be  ap-  or  carrying 
plied  and  put  in  execution,  in  relation  to  all  his  majesty's  j^^^^J^^' 
forests  and  chac^  within  this  realm ;  and  to  all  and  every  or  quick^'' 
person  or  persons  who  shall,  without  legal  right  or  autho-  ^ts,  or 
rity,  by  night  or  day,  cut  down,  destroy,  tsdtc,  carry,  or  JjfJJJJ'fn  ' 
convey  away  any  hollies^  tliomSf  or  quicksetSf  growing  or  possession 
being  upon  any  of  his  majesty's  said  forests  or  chaces,  or  ^n<!  "<>^ 
within  tiie  woods  or  wood-grounds  of  any  of  his  majesty's  fifLctory*" 
sabjects ;  or  who  shall  have  in  his,  her,  or  their  custody  or  account  of 
poBsesaion,  any  such  hollies,  thorns,  or  quicksets,  and  shall  ^^®™- 
not  give  a  satisfactory  account  how  he,  she,  or  they  came 
by  ti^  same,  and  shall  bo  thereof  convicted  before  any  one 
or  more  of  bis  majesty's  justices  of  the  peace,  in  the  man- 
ner prescribed  and  directed  by  *the  said  act"    And  it  also  [*1 109] 
ffives  power  to  such  justices  to  administer  oaths,  and  proceed 
mr  the  conviction  and  punishment  of  offenders,  as  fully  and 
^fectually  as  if  the  several  provisions  in  the  said  act  had 
been   particularly  rejieated,  and  applied  to  the  offences  in 
the  present  act  specified. 

The  13  G^.  III.  c.  33.  reciting  the  first  and  second  sec-  is  Geo* 
tions  of  the  statute  6  Geo.  IIL  c.  48.  and  tlie  doubts  which  ^'-c-^* 
had  arisen,  whether  any  others  trees  than  those  which  were  ^e  S  Geo. 
declared  to  be  so  by  that  statute,  should  be  deemed  timber  ni.  c.«. 
trees,  enacts,  ••  that  the  trees  called  poplar,  alder,  Utrdh  ma-  J;  J^  ^^ 
pie,  and  hornbeam^  shall  also  be  deemed  timber  trees,"  and  treev  called 
the  offences  of  damaging  or  carrying  them  away  arc  sub-  p<^piar, 
jected  to  the  same  jienalties  and  punishments  as  are  imposed  ^j^jf^jj'  ,^jj. 
in   that  statute  u}Mm  offences  of  tlie   like  kind  concerning  pie,  and 
trees  therein  deemed  timber  ti*ees.  hornbeam. 

The  statute  45  Geo.  HI.  c.  G6.  s.  1.  recites  tlic  fourth  sec-  45 Geo. 
tion  of  the  6  Geo.  III.  r.48.  (rf)  and  also  flie  act  9  Geo.  III.  ^^\^;^^' 
c.  41.  s.  8.  (f)  and  then  reciting  tliat  great  depredations  had  tends  the 
been  committed  in   his  Majesty's    woods  and    cliases  upon  provisions 
bark,  enacts.  "  that  the  jiforesaid  clauses  in  tlic  said  recited  ceoAii.  c 
acts,    and  all  and  every  the  penalties,    forfeitures,  and  pu-  48. ».  4. 
aishments  tliciTbv  inflicted,  and  all  otlier  provisions,  mat-  f"^**;®^ 

•  *  (jCO    111 

ters,  and  things  relating  thereto,  shall  extend,  and  shall  be  c.  4i.  s.  a. 

applied  and  put  into  execution,  in  relation  to  all  woods  and  to  wooci- 

^(HMl-grounds,  belonging  to  liis  majesty  in  Great  Britain,  ^don^ng 

M  well  in  right  of  his  duchy  of  Lancaster,  as  otherwise,  and  to  his  ma- 

^hether  such  woods  or  wood-grounds  shall  he  within  any  J^"y*  ^°^^ 

of  his  majesty's  foi^ests  or  chases,  or  not:  and  also  to  all  fends^1le 

^  every  persons  and  jierson  who  shall,  witliout  legal  right  said  pro- 
visions to 
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J,,  «r  MnWarit^.  W*   nigbt  or  ilay,  Uke,  carry,  or  convey  awaj 

tak««  «■%   KiHL  ^iMC  in  AH}  foivsts  or  chases,  or  wooda  or  wood- 

A**^  ^"^  CTmimIn.  U4k*u|cinj;    til  his  iiiajrst^,  a^  ^v\\  in  right  of  " 


P«ll^l2|i    i«k4i^  «4  LAinrA^irr.  as  otherwise,  *or  ^^ithintlle  woods  or 
i  _  **    B^W  cnisBd:'    «>f   aii%   of  his    uiajest\*s 
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jest^*s  subjects  in  Cireat 
--  Rnuak.  iV  «ho  siiall  ha\e  in  his,  her,  or  tlieir  custody  or 
^  M*"-*^  I^v9ww*ivu  an%  ^rk.  and  shall  not  give  a  gatisfactary  ac- 
)^J^^  ,>-wiii  S«««  hew  she,  or  they  raiue  by  the  same,  and  shall  bt 
.v^H«f»«c  ilN*rfwf  oHivktrtl  before  any  one  or  more  justioca  of  the 
|w^^  in  ih<  manner  prescribed  and  directed  by  the  sail  fin(- 
nritini  act.' 

Ii  i«  al<«i  enacted  by  the  third  section  of  this  statute  of  45 
««^      iv^iA^  111.  **  that  it'  any  jMTson  or  |H'rsons  shall  conunit  waj 
^  ^    ^T^     ^  ^^  '^^^^  tJfences  siNcified  in  tlie  said  incited  acts,  or  this 
tTTf**^  **    *«'U   iBorr  than  tliree  times,  and  shall  be  thereof  convidBd 
W^w  an%  one  or  inoi*e  of  liis  mu  jesty's  Justices  of  tlie  peaocb 
w  the  manner  prescribed  and  direrted  by  the  said  first  rs- 
«SmI  ai^t,  e\ery  siicli    |MM*Min  shall,  for  every  such  oBeno^ 
«>iMMniittetl   subsequent  to  the  third  offence,  be  tioemed  aad 
*«lindge«i  an  incorrigible  i*ogue  or  nigues,  and  ^dlall  be  pa- 
uiNht'il  us  such/' 
«jk  V  *. '         The  produce  of  the  land  is  also  furtlier  pi-otected  by  Ike 
1,1  WW*''     following  statutes.     The  A3  Eliz.  c.  7.  enacts,  that  all  persoM 
^aiu)iA«»<     who  **  shall  cut  or  unlawiuIU   take  away  any  com  or  grtm 
•»^'"*  ^      j^rnwing^  or  rtib  any  orchards  or  i^ardms^  or  break  or  cut  any 
!«'^^c!uu*      hedg^,  iiales,  rails  ov  fence,  or  dig.  pull  tip,  or  take  up  any  irsii 
,.o«ii»K»  or  tree  or  ti-ees  in  any  orchard,  garilen,  or  elsew  liei-e,  to  the  intflat 
lukiT^ix,  ^  ^^^  ^^^  carry  the  same  awa\.  or  sliall  cut  or  spoil  aajr 
woo<l8  or  un(ler\v<K>ds,  |)oles  or  tiM'cs  stanjliu*:;,  not  being  felony 
by  the  laws  of  tliis  i*ealni ;  and  their  pnx  uirr  and  pi-ocurers,  re- 
ceiver or  iTceivri's,  knowing  the  same,"  being  ronvictiMl  before 
a  Justice  or  head  otHcer  ot*  a  city  nr  tow  n  corporate,  shall  give 
the  party  such  i*ecom|)ence  as  by  the  justice  shall  be  appointed 
for  the  first  offence  ;  an<l   if  the  justice,  Kv,  sliail  think  th0 
offender  not  able  or  sutlic  ient,  or  if  tlie  offender  do  not  make 
rcconipence,  the  Justice,  \.c.  shall  ( omniit  him  to  the  constable 
where  the  offence  is  committed,  or  the  party  is  apprehend- 
imI,  to  be    whip|MMl.     The   statute   fuiiher   proceiKls*   •*Aiid 
for  vxQvy  sucli  offence  l\ir  or  of  which  tlie  offender  or  of- 
[*ini]  fenders  *shall  be  eftsoons  committi'd  in  form  afore  limitedf 
the  person  and  persons  so  offending  to  receive  the  said  punish- 
nient  of  wliipping.*' 

Tlie  wonis  i>f  the  statute  ai*e,  "the  same  not  being  felony 
by  the  laws  of  this  reahn  :**  upcm  which  the  distinction  is 
stated  io  be  this ;  that  if  tliey  he  any  w  ay  annexed  to  the 
freehold,  as  trees  gi*owing,  or  apples  grow  ing  u[>on  the  treesy 
then  the  taking  and  carrying  them  away  is  not  felony,  but 
only  a  trespass,  as  a  man  (^annot  steal  any  |iart  of  the  free- 
liold :  but  if  they  be  seveird  fi*om  the  freehold,  as  wood  cut, 
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,  {dea  pithem)  rrom  the  trrra,  then  the  takbig  of  then  is 
I  a  trmpBSH  only  liut  n  felnii}'.  (/) 

"Ik  flUtutr  1.1  Geo.  III.  c.  sa.  repeals  a  former  irtatute  23  isoeo.ui, 
I.  II.  vliicii  related  to  the  ^tteaJing  of  turnipSi  sunl  enacts  £  ^■. 
["if  any  pcrsoTi  sKhH  steal  and  take  awar.or  mallrloualy  onri'<iT? 
I  ap  or  destroy  any  htmips,  potatoa,  cnbbagea,  parsnips,  "'oyins 
I,  or  carrots,  growing  or  being  in  any  garden,  lands,  or  [^^("JI^K" 
AiimIk.  open  or  inclosed,"  and  shall  be  thereof  convicted  ' 

hre  any  justice,  such  offender  shall  forfeit  not  exceeding 
I  lliillings  above  the  ralue  of  the  goods  sttden ;  and,  in  de- 
n  of  payment  shall  be  committed  to  the  house  of  currec- 
I  for  any  time  not  exceeding  a  month. 

''kc  pnvtxions  of  this  statute  are  in  some  rexpectH  extend-  43Gco.iu. 
tad  amended  by  the  43  Geo.  III.  c.  67.  which  enacis  that  ^_*Jj. 
lany  person  sliall  steal,  take  away,  wilfully  or  maliciously  hijui-"'*' 
up,  injure,  or  destroy,  any  tnrnips,  potatoes,  cabbages,  in^,  and 
nnipM,  beans,  peas,  or  carrots,  growing  or  being  in  any  ^.'"-^"^o. 
Jen,  orclmrii,  lands,  or  grounds,  open  or  inclosed,"  and  uiots,  kc. 
I  be  thereof  convicted  in  the  manner  directed  by  the  !3 
k  ni.  c.  33.  Huch  person  shall  forfeit  not  exceeding  twenty 
Rings  alwve  the  value  of  the  goods  stolen,  injured,  &c.  and 
lefault  of  payment  shall  be  committed  to  the  tiouse  of  cor- 
rection for  any  time  not  exceeding  two  months,  unless  the 
penalty  be  sooner  paid. 

•The  .11  Geo.  If.  c  35.  9.  5.,  also  gives  a  summary  pro-  [*I  112] 

^^*^g  by  conviction,  before  a  justice,  against  any  person  3i  Geo.  II. 

tnall  steal  and  take  away,  or  wilfully  and  maliciunBly  y,,^,^' *' 

I  up  and  destroy  any  tnaddtr  roots,  so  that  tlie  proaeca*  ai><irie- 

Ibe  commenced  within  thirty  days  after  the  oflenc6  com-  ""xins 


I 


k  Iftrceny  cannot,  by  the  common  law,  be  committed  of  of  Lamny 
I  mstrwments,  whether  they  relate  to  real  estate,  or  "["r""*" 

t  choscs  in  action.  If  they  relate  to  real  estate,  ^enw! 
Ing  of  them  is  considered  as  merely  a  trespass  and  nft 
_ ,  Upon  a  principle  allied  to  those  already  mentioned, 
nyt  that  they  concern  the  land,  or  (in  technical  language) 
tor  of  the  realty,  are  considered  as  part  of  it  by  the  law, 
Bdearcnd  with  it  to  the  heir :  (g)  and  when  they  concerned 
\dbues  in  action,  m  bonds,  bills,  and  notes,  they  were  con- 
il  at  common  law  not  to  be  goods  whereof  larceny  could 
mraittcd,  as  being  of  no  intrinsic  value,  and  not  import- 
fany  projterly  in  possession  of  the  person  from  whom  they 
ere  taken.  (A) 

Vfua  an  indictment  for  stealing  a  parchment  writing,  pur-  Wembeet't 
J  to  be  a  commission  for  ascertaining  the  boundaries  of  p^%')„Mut 
D  manors,  pursuant  to  an  order  of  the  court  of  Chance-  nntinp 

I.  fTwri.   Anic,  1095,  nies. 
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vkick  coo.  nr,  Uw  goods  of  oar  MvereigB  lord  the  kiag ;  and  alto  ano- 
RaJtyare    ^^  parrhiDrnt  writing  annexed  ttcrrtOr  puporting  to  be  a 
HMtiwftvb.  rrtiim  mailc  to  the  «said  oimaiission,  the  goods  of  perBons  nn- 
jccuoTiar-  knoan:  it  vtas  fimnd  b%  a  special  Tcrdirt,  that  the  priaontf 
^*^*         wai»  guilty  of  pn«atrl%  taking  away  these  parchment  wril- 
ings,  being  of  the  \Aut  of  one  penny  eachf  with  intent  to 
steal  tliem.     In  tlie  r(.ui>e  of  the  argument,  it  was  nifped  by 
the  coun^l  fur  the  rromn.  tliat  the  reason  whv  fielo^y  can- 
not  be  comiuitti-d  of  charters  which  concern  m  realty,  is^ 
[*1113]  that  they  cannot  be  valued:  but  that  the  reason  ^hranld  not 
apply  in  this  case,  becau!$e  a  value  had  been  afllxed  by  the 
jury ;  and  that  it  was  well  known  that  for  certain  put  puses 
old  parchments  m  ill  sell  for  a  considerable  price :  and  it  was 
also  urged,  that  the  relation  to  the  realty  does  not  alone  con- 
stitute the  exemption,  as  there  could  be  no  doubt  fliat  it 
would  be  felony  to  steal  an  heir  loom,  though  that  savoiri 
of  the  realty.     The  couru  however,  were  unanimously  of 
opinion,  that  as  the  parchment  wTi tings  in  question  conon- 
ed  the  realty,  no  larceny  could  be  committed  of  then,  (t) 
Nor  the  The  doctrine  of  charters  and  other  written  aasurances  ooa- 

vblch^^'"  ceming  the  realty  not  bi*iiig  the  subjects  of  larceny  has  been 
m  kept.  ^  carried  so  far.  that  it  has  been  holden  that  no  larceny  can  be 

committed  of  the  b<»\  or  chest  in  which  they  are  kcflt  (k) 
l^*«<»«>»-  9  With  respect  to  tlie  stealing  of  records,  the  statute  8  Hea. 
is!^. y*^'  VL  c.  IC.  s.  3.  enacts,  **  that  if  any  record  or  parcel  thereby 
writ,  return,  panel,  process*  or  w  arrant  of  attorney^  in  Ae 
King*s  Court  of  Chancery.  Kxchequer,  the  one  Bench  or  die 
other,  or  in  his  Tirasury.  be  wilfully  stolen,  taken  awayi 
witlidrawn, or  avoided  by  any  clerk,  or  other  person,  by  rea- 
son \\here<if  any  Jiidgmrnt  sXvaW  be  reversed:  that  sack 
stealer,  taker  away,  \\ithilrawer.  or  avoider,  their  procarm, 
[*1114]  counsellors,  and  abettoi-s,  being  thereof  indicted,  *and  by 
process  thereuiion  made  thereof  duly  convict,  by  their  own 
confession,  or  by  inquest  to  be  taken  of  lawful  men,  whereof 
the  one  half  shall  be  of  the  men  of  any  court  of  the  same 
coui-ts,  and  the  other  half  of  other,  shall  be  adjudged  fiir 
felons,  and  shall  incur  tlie  pain  of  felony.  And  uiat  the 
Judges  of  the  said  courts,  of  the  one  bench  or  of  the  other, 
have  power  to  hear  and  determine  such  defaults  before  theaif 
and  thereof  to  make  punishments  as  afore  is  said." 

Some  points  upon  the  construction  of  this  statute  will  be 
noticed  in  a  subsequent  chapter.  (/) 


t  >Vestbe€r*t  case,  O.  B.  1739.  I  I^ach 
13.  2  East.  P.  C.  c.  16.  s.  34.  p.  596.  The 
ipacial  verdict  and  the  iudiciment  were  re- 
moved into  the  court  of  KiDg*^  Bench  by  cer- 
tiorari in  Trio.  T.  1740.  A  qui-^tion  appears 
to  have  been  raised,  after  the  court  had  de- 
cided upon  the  point  stated  in  the  text,  whe- 
Om  prisoner  should  be  discharged  or  receive 
Mimn^  oo  Uiit  indictncnt  as  for  a  trttpatt : 
but  It  was  determined  without  much  difficult v 


that  no  such  judgment  could  be  preib    1 
Leach  14,  15. 

k  Staundf.  :e5  b.  1  Hale  510.  And  tte 
same  law  is  laid  down  in  3  lost.  109.  at  to  te 
box  or  chest,  though  it  be  of  great  value ; 
and  the  reason  given  is,  that  **  it  skaU  be  of 
the  Mime  nature  the  charters  be  of;  tt  mmu 
men%tt  dignum  irahit  ad  te  minus  J* 

i  See^ocf,  the  ChapUr  on  the  •^vnimgf 
&c.  of  Mtmidt, 
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^■thas  been  obseired  that  written  intitrumcnts  wliich  con-  ChM«(n 
^^bnl  mvre  cho»es  in  action,  ns  being  or  no  inti'inxic  vnliiR,  '<^''°'>' 
^H  not  importing  any  pii>pt!rty  in  pn.ssc>SHinn  of  the  pitrty 
Wh  whom  they  wei-e  taken,  were  not  at  corninon  law  the 
sa^jccts  of  larceny  ;(m)  which  uflence  can  be  committed  only 
in  rwped  of  goods  which  have  some  worth  in  tliemsplves, 
i  do  not  derive  Ibeir  worth  merely  from  their  relation  to 
"■j!  otlwT  thing,  (ii)  Bnt  the  legislature  ha^  thought  it  ne- 
iry  to  Interfci-e  upon  this  subject;  and  the.  stealing  of 
t  in  aetiov.  is  now  in  many  instances  made   felony  by 

e  S  Geo.  II.  c.  25.  a.  3.  (which  was  passed  in  the  first  in-  i  Ceo.  il. 
e  tor  five  years,  but  revived  and  made  perpetual  by  9  g,*^]'''tf 
L  IL  c  18.}  enacts  "tliat  if  any  person  or  peraoii»  shall  ,«hf!iiuei 
I  or  t«k«:  by  robbery,  any  exchequer  orders  or  tallies,  or  "<*"■'  or 
ir  orders,  entitling  any  other  person  or  person  to  any  gl!i''|)^2il' 
H^  or  share  in  the  parliamentary  fund,  or  any  exclie-  bunk-noiM, 
__j  billfi,  South  Sea  bonds,  bank-notes.  East  India  bonds,  ^a«  indi* 
atridcDd  warranto  of  the  bank,  *South  Sea  company,  East  [   'lldj 
India  ctiiuiMtny,  or  any  other  company,  society  or  corpora-  j"^'' '^'"'.'' 
"    L  bills  of  exchange,  navy  bills  or  debentures,  goldsmiths'  nnu,  biiii 
1  for  payment  of  money ;  or  other  bonds  or  warrants,  of  e"- 
,  or  proinixs'iry  notes  for  the  payment  of  any  money,  L^fj^^ 
|[  the  pipoperty  of  any  othei-  jicrsun  or  persons,  or  of  any  noici,  &c. 
■atioB,  notwithstanding  any  of  tlic  said  pailiculara,  are  ^'-  "■■'" 
I  to  law  a  ehost  in  aclmi,  it  shall  be  deemed  and  con-   '(^^^% 
I  la  be  felony  of  the  same  nature  and  in  the  same  dc-  <ha  liiu 
1  with  or  wittiout  the  benefit  of  clergy,  in  the  same  *■'"  *•'• 
IB  it  would  have  been,  if  the  offender  had  xtolen  or 
I  ly  robbery,  any  other  gomis  of  like  value  with  tlic 
y  due  on  such  orders,   tallies,  bills,  bonds,   warrants, 
I,  or  notes,  or  secured  thei-oby,  and  remaining  un- 
|itd:  and  such  offender  shall  suffer  such  punishment  aa 
f  she  tihodld  or  might  have  done,  if  ho  or  she  had  stolen 
r  goodanf  the  like  value  witli  the  monies  due  on  such 
t  tellies,  bonds,  bills,  warrants,    debentures  or  notes 
"        ,   or  secured  thereby,    nnd   i-emaining   unsatia- 

)  stealing   a  single  bank-notx;  has  been  holden  to  be  Points 
the  statute ;   though  the  words    in    the  statute  arc  "f^||^*. 
lotes,"  in  the  plural  number,  (o)     And    where  the  lion  at  ihu 

was  convicted    of  stealing   a  note,  by  which   the  «■'"»■ 
promised  to  pay  to  the  prosecutor  or  order  a  sum  of 
but  which  tlie  prosecutor  had  not  indorsed ;  it  was 

1  by  all  the  judges  that  ita  not  being  indorsed  was  im- 
l.{p)     In  a  case  where  the  prisoners  wei-e  indicted 


_  ~i.  P.  C.  e.  33.  ..  33.    3  tna.  P. 
■.9B.^S9T. 
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for  stealing  a  bill  of  exchangcb  it  appeared  that  wkea  Ihe 
bill  was  stolen  from  the  proaecutort    at  Manchesteis  two 
names  only  were  indorsed  upon  it ;  but  that  when  it  was  aa- 
gociatcd  by  one  of  the  prisoners,  at  Leicester,  a  third  nana 
-  was  added  to  the  two  other  indoraers :  upon  which  it  ww 
Pi  116]  ^objected,  on  behalf  of  the  prisoners,  that  this  being  an  in- 
dictment, in  LeicoHter*  for  then  and  (kert  stealing  a  bill  oC 
exchange,  whereon  were  indorsed  the  names  of  the  two  llrat 
indorsers*  it  was  not  supported  by  the  evidence  of  a  hiD  witii 
an  additional  name  indorsed  thereon,  at  the  time  the  hill  was 
negociated  by  one  of  the  prisoners,  in  Leicester.    Birt  the 
prisoners  were  convicted :  and  the  point  being  sabmitked  to 
tiie  twelve  Judges,  for  their  consideration,  they  all  agreed 
t)iat  the  addition  of  the  third  nan^e  made  no  dUTerenoa  I  that 
it  was  the  same  bill  that  was  originally  stolen ;  aiidf  thare- 
fore.  that  the  conviction  was  proper*  (9) 
EsdMqiMr      With  respect  to  tlie  meaning  of  the  words,  *<  ezchaqner 
^IJ^J^^    bills,"  in  tlie  statute,  it  may  be  observed,  that  whfra  npon 
t^pra^r   another  statute  relating  to  embezzlements  by  servaofti  of  the 
ptnoo.       Bank  of  England,  which  will  be  mentioned  in  a  anhaeqnent 
chapter,  (r)  a  prisoner  was  indicted  for  stealing  certain  biUs^ 
commonly  called  exchequer  bills ;  and  it  qipeared  that  the 
person,  who  signed  them,  on  the  part  of  the  govenuMnt,  was 
not  legally  authorized  so  to  do ;  the  court  held  tihafc  thi^ 
were  not  good  exchequer  bills ;  and  the  prisoner  was  coqse- 
quently  acquitted,  (s) 
civka^       '  In  a  late  case  it  was  holden  that  the  paper  amd  ifompi  of 

Mpw  Mid^  ^  *^^^  ^S  ^  ^^"^  ^S  country  bankcrst  which  had  been  yiw 
st&mpt  of  by  their  correspondent  banker,  in  London,  and  which  were 
the  notes  of  re-issuable  by  the  country  bankers,  were  the  valuaiU  jrrs- 
tenkln,  P^^H  of  such  country  bankers  while  they  were  in  tra^iritu  far 
which  have  the  purpose  of  being  rc-issued.  The  indictment  consisted  of 
bTtb^*^  several  counts ;  in  some  of  which  the  prisoner  was  charged 
comt-  with  stealing  <* promissory  notes;**  and  in  othera  he  was 
pondent  chargjed  with  stealing  **  one  hundred  and  thirty-ive  pieces 
Loodon^  *"  ^P^pcr%  ®^h  being  respectively  stamped  with  a  atamp  of 
P)  1 17]  ^^r  shillings,  value  four  shillings,  being  the  ^stamp  directed 
and  an  r«-  by  thc  statute  in  such  case  made  and  provided  on  every  pro- 
iMuabie  bj  mlssory  note  for  payment  to  the  bearer  on  demand  of  any 
SmiMns*'^  sum  of  mqney  not  exceeding,  &c.  i  one  hundred  and  eiriity- 
•re  tho  four  pieces  of  WP^*  ^^^  heme  respectively  stamped  with  a 
vaiuaUo  stamp  of  one  shilling,  &c. ;  and  seventy-seven  pieces  ofpamr% 
Se'coi^try  ^^  being  respectively  stamped  \Fith  a  stamp  of  one  shi^g 
bankers,  and  six-pence,  &c.  flll  the  said  pieces  of  paper  being  so 
^^^1^*1^  stamped  as  aforesaid,  and  being  the  property,  &c« ;  and  each 
ibTtbirpur.  iind  every  of  the  said  stamps  being  then  availtdile,  and  of 

o  Auttin  and  King,  Leiettter  Lent.  An.         r  JPosU  Chap.  XVI. 
1T8S.  East.  T.  17S3.    2  Etst.  P.  C.  c.  16.  «.         5  Aslett't  (first)  can.    2  Leach  951. 
37.  p.  602. 
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I  forcv  and  effect,  against  the  jteace,  &c.."  Itappeu^d,  poworb*- 
i  eridpncc,  that  titr  paid  notes  in  (|ue>ition  were  made  a^  in-  l"e  "- 
V  parcrl  Uy  tlie  L<inilun  bunkers,  and  si-nt  by  tlio  maj]  to  *'"*  ' 
^cuuiitr)'  buiikci-s,  who  never  i-cceived  Uicm,  and  were  un- 
r  the  ncces'4)ty  of  iinsuing  other  note.**  oh  fresh  Htanipi*  in 
'rsteuL  It  waa  al^tu  proved  tliat  many  n(  the  paid  notes, 
,  were  (raced  tn  the  possession  of  the  pri»unor,  at 
lebar,  under  very  strong  cin'umstances  of  suspicion. 
ITIm  prisoner's  counsel  obje^t^d  that  the  clmrge  being  for 
larceny,  tlic  law  re(|uire(l  that  the  property  stolen  should 
i  of  sotQo  value;  thxt  t)ie  notes,  in  the  pir-sent  instiince-, 
living  been  paid,  they  were  become,  both  with  respect  to 
I  tnoDey  lliey  were  intended  to  secui-e.  kn  well  as  to  tlie 
laraiis,  mere  vnnalc  paper  ;  that  their  former  value  was  ex- 
Dcl:  and  that  before  they  cuuld  again  become  valuable 
."opcrty,  it  was  necessary  ihey  sitould  have  been  actually 
p-un»fd  by  tlie  linn  of  the  country  bank.  And  it  was  also 
urcled,  an  tn  the  cuuiits  for  stealing  the  8tam|)ed  pieces  of 
P|rer,  that  Uicy  oiuld  not  be  sustained;  inasmuch  as  the 
taps,  liavtng  been  used,  were  not  at  the  time  when  they 
[■  taken  in  any  way  saleable  as  stamps ;  that  their  opera- 
it  us  stamps  was.  at  that  timei  completely  finiahcd,  and 
^n  end  ;  and  that  they  would  not  reassume  the  character 
I  HtMBpH.  until  tlie  notes,  to  whicli  they  were  aflixcd,  had 
idrrgODB  the  procens  of  being  rr-issued. 
The  case  was  loft  to  the  jury,  who  found  the  prisoner 
uUtji  upon  wliich  the  judgment  was  respited,  anil  the  case  [*lllB 
d  ta  ihu  consideration  of  the  twelve  Judges,  whuae 
a  was  afterwards  delivei-eil  by  Groite.  J.  Ut  l\\e  follow- 
f  cflccl  ;r— "  The  cjucstion  submitted  in  this  case  to  the 
[derattoo  id*  the  Judgex  was,  whetlier  the  paper  and  the 
npa  are.  under  the  circiiinstancea  of  the  case,  the  sub^ect^i 
t  laroeoy  at  common  Uw ;  or,  in  other  terms,  whether  tJwy 
T  tbe  properly  ot,  and  of  any  value  to  Messrs.  Large  and 
ithe  country  bankers)  who  were  iiiU|ue«tionjibly  the 
B  of  them.  The.se  gentlemen  ha<l  paid  for  the  pAper, 
Btiiig  and  tiie  stamps  of  these  papers,  which  once  ex* 
1,  bnth  in  character  and  in  value,  as  promissory  notes. 
Jbcir  diaratrter  aud  value,  as  promissory  noti's,  were  cer- 
extiiU't  at  the  time  they  were  stolen;  hut,  even  in 
'  '  ^  Ibey  bore  about  tbem  a  capability  of  being  legally 
*>  their  former  character  and  pristine  value.  It 
ibtlity  in  which  these  owners  hsul  u  specif  inter- 
_  nperty.  The  act  of  re-i^suing  them  would  liave 
iely  manifested  their  v^ue  as  papers,  for  it  would 
ham  saf  edtixeir  owners  the  expenro  of  reprinting  otlier  notes, 
aad  o(  purcluisuig  othur  stamps,  to  which  exprnce.  it  was 
fr*v«il,  they  wrre  put  on  their  being  deprived  of  these  pa- 
nrVt  bjt  tbc  criue  of  the  prisoner.  In  what  sense  or  mean- 
tng,   therefore,  ran   it  be   said  that  these   stamped    paperx 
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wen  not  the  valuable  property  of  their  owners  i  Theg  wen, 
indeed^  onlff  of  value  to  those  owners ;  hut  it  is  enough  thtst 
the^  were  of  valtte  to  them :  their  value  as  to  the  rest  of  the 
world  is  immuteriaL    The  Judges,  therefore,  are  of  opinion, 
that,  to  the  extent  of  the  price  of  the  paper,  tiie  pnntinf^ 
and  the  stamps  they  were  valuable  property  belonging  to 
the  prosecutors ;  and  that  the  prisoner  has  bi^  legally  con- 
victed/' (/) 
CI  1 19]      *In  a  case  where  the  prisoner  was  indicted  upon  a  statute 
nton*i     (7  Geo.  HI.  c^  50.  s.  1.)  relating  to  larcenies  and  enbexzle- 
CM.  Notet  menu,  by  persons  einploved  in  the  PostKiffice,  («)  and  the 
try  bank     indictment  charged  him  with  secreting  a  letter,  containing 
p^  in        certain  **  prmnissory  notes  ;"  it  was  objected,  on  his  behalf, 
ud  mK  re-  ^**  ^^^  ^^^^^  Contained  in  the  letter  could  not  bo  oonsi- 
uiuedybeid  dered  as  promissory  notes,  the  money  having  been  paid  to 
to  retain      the  holders  of  them,  while  they  possessed  the  character  of 
terand'foii  promipsory  notes,  by  the  bankei*s  in  London;  and  tiiat  as 
within  tiie    they  had  not  been  re-issued   in   pursuance   of  the  statntn^ 
of^'^mii^  they   had   not   been    revived,  as   those  statutes  direct,  aad 
eo^^tTt.  therefore  were  nut  good  and  valid  promissory  notes.     But 
the  case  being  reserved  for  the  consideration  of  the  twdvo 
Judges,  a  maJoi*ity  of  them  were  of  opinion,  that  these  notos, 
though  not  re-issued,  still  retained  the  character,  and  fidl 
within  the  description  of  promissory  notes ;  that  they  were, 
as  promissory  notes,  valuable  to  the  owners  of  them ;  and 
theiTfore  that  the  verdict  given  against  the  prisoner  in  fliis 
case  was  right  in  law.  {w)     But  a  case  is  mentioned  in  which 
it  is  said  to  have  been  ruled,  that  it  was  not  felony  under 
this  statute  of  3  Geo.  II.  c.  25.  to  steal  banker's  notes  con- 

tdetely  executed,  but  which  had  never  been  put  into  circn- 
ation ;  on  the  ground  that  no  money  was  due  upon  them.  {x\ 
Pbipoe's  But  where  a  party  was  compelled,  by  great  violence  and 

menace  of  death,  to  sign  a  promissory  note  on  stamped  paper 
previously  prepared  by  the  prisoner,  and  the  prisoner  was 
compelled  present  during  the  time,  and  withdrew  the  note  as  soon  as 
bjmm.%  it  Was  made^  it  was  holdon  not  to  be  a  case  within  the  sta- 
S«  rpro°  *wte  2  Geo.  II.  c.  25.  The  indictment  charged  the  prisoner 
minory  with  robbing  the  prosecutor  in  a  dwelling-house,  and  taking 
r^^  lOAi  ^^"^  ^^^  ^  promissory  note  of  the  value  of  2,0001.  signed 
I  1*20]  #|jy  the  prosecutor,  against  the  form  of  the  statute:  and 
PKvioiJ8?y  ftw^ther  count  laid  the  note  as  the  property  of  the  prosecu- 
prepared     tor.    The  facts  provcd  were,  that  the  prisoner  inveigled  tiie 

t  Clarlie's  case,  O.  B.  1810.  2  Leach  1036.  u  See  the  statute,  and  this  case /nore  fiiUy, 

And  in  a  MS.  note  of  the  judgment  in  this  pott^  Chap.  XVIl. 

caie,  with  which    the  author  has  been    fa-  w  Ranson'scase,O.B.  181S,  S  Leach  1090^ 

voured,  the  principle  is  thus  stated,  <'  If  a  1093. 

chattel  be  valuable  to  the  possessor,  though  x  Anon.  cor.  Lord  Ellenborough,  C.  J.  Cor- 
net saleable,  and  of  no  value  to  any  one  be-  lisle,  1802,  mentioned  in  the  notes  to  4  Black. 
sides,  it  may  still  be  the  subject  of  a  lar-  Com.  234.  and  in  note  (6^,  in  2  Leach  106L 
ceny.^  But  qu,  and  see  Clarke^  case,  aniey  lllS, 
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cast. 
Where  a 
party  was 
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prosecutor  to  ber  hoase,  where  he  was  detained  by  force  for  bythe  pn- 
sereral  hours,  and  at  length  induced,  by  great  violence  and  >oner,  who 
menance  of  death,  to  sign  the  promissory  note  in  question.    It  and'w!^-*^ 
was  dated  March  SO,  1795,  and  promised  in  the  usual  form  drew  it 
two  months  after  date  to  pay  the  prisoner,  or  order,  two  H*>n*« 
thousand  pounds.     And    it   appeared  that  the   prisoner  at-  I^^ned, 
tempted  to  get  the  note  discounted  the  next  day,  without  the  case 
success;  and  it  was  found  in  her  possession  when  she  was  not'to^^^ 
apprehended*  within  the 

The  jury  having  found  the  prisoner  guilty,  the  case  was  itatuteS 
reserved  for  the  consideration  of  the  twelve  Judges;  the  ^*®' 
principal  objection  to  the  conviction,  as  urged  by  the  counsel 
mr  tbe  wisoner,  being,  that  the  case  was  not  within  the  sta- 
tute 2  Geo.  II.  c-  25.  the  note  being  of  no  value  while  in 
tiie  bands  of  the  prosecutor,  and  the  statute  only  extending 
to  secure  valid  existing  securities  in  the  possession  of  the 
party  robbed.  It  was  argued,  that  nothing  could  be  said  to 
be  due  on  this  note  as  the  statute  required  ;  and  that  it 
nevw  was  the  property,  nor  in  the  possession,  of  the  prose- 
cator,*the  paper  and  stamp  being  the  property  of  tlie  pri- 
soner, and  never  out  of  her  possession :  that  the  prisoner 
had  in  fact  acquired  the  note  not  by  stealing,  but  by  du- 


It  appears  that  there  was  considerable  difference  of  opi- 
nion amongst  the  Judges  upon  this  point  It  is  said,  that 
nine  of  them  expressly  neld,  that  the  offence  was  not  within 
the  statute :  some  of  them  thinking  that  the  statute  was  only 
intended  to  protect  existing  available  notes  in  the  hands  of 
die  person  from  whom  they  were  taken,  and  that  this  note 
did  not  come  within  that  description,  being  of  no  value  in  the 
hands  of  the  prosecutor ;  and  others  inclining  to  think  that 
the  note  was  of  value  from  the  moment  it  was  drawn  ;  but 
that  it  never  was  in  the  possession  of  the  prosecutor,  but 
^continued  all  tlie  time  in  the  possession  of  the  prisoner  her-  ['*^112]] 
self,  by  whose  duress  the  prosecutor  was  compelled  to  make 
it.  And  Eyre,  C.  J.  observed,  that  the  property  never  ex- 
isted till  the  force,  but,  arose  out  of  it ;  and  that  therefore  it 
was  different  from  the  case  of  money.  And  admitting  that  if 
tbe  prosecutor  had  brought  the  note  in  his  pocket,  it  would 
have  been  a  case  within  the  act,  though  the  note  would  not 
be  available  while  in  his  possession  (upon  which  point  he 
should  have  hesitated ;)  yet  tliis  was  not  tliat  case.  But  all 
the  nine  Judges  considered  that  the  whole  transaction  was 
one  continued  act,  and  that  the  note  was  procured  by  duress, 
and  not  by  stealing.  One  of  the  Judges  (Ashhui*st  J.)  who 
differed,  thought  that  it  was  not  a  single  act ;  but  that  there 
was  a  distinguishable  interval  between  the  writing  of  the 
note  and  the  actual  taking  of  it  by  the  prisoiier,  during  which 
the  prosecutor  had  the  possession  of  it ;  and  that  therefore  it 
was  taking  from  him  an  instrument  of  value  within  the  meaning; 
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of  the  statute,  as  it  would  have  been  available  against  bim  in 
the  hands  of  an  innocent  holder.  On  thin  ground  also,  Mac- 
donald,.  C.  B.  doubted.  The  other  Judge  (BuUer»  J.)  was 
absent 

The  opinion  of  the  majority  of  the  Judges  was  aAerwards 
ddiverea  by  Ashhurst,  J.  He  stated,  **  that  as  the  hgisia* 
tare  at  the  time  of  passing  the  stitute  2  Geo,  IL  c  85. 
8.  3.  whereby  the  stealing  a  chose  in  action  was  liade  fb-^ 
lony,  could  not  possibly  have  a  case  like  the  present »  con- 
templation, it  was  not  within  that  art  of  parliamenlt|  Aat  it 
was  essential  to  larceny,  that  the  propei-ty  charged  to  have 
been  stolen  should  be  of  some  value ;  that  the  note  in  the  pre- 
sent case  did  not,  on  the  face  of  it,  import  either  a  general  or 
a  special  property  in  the  prosecutor ;  and  that  it  waa  ae  fbr 
from  being  of  any  the  least  value  to  him,  that  he  had  not 
even  the  property  of  the  paper  on  which  it  was  written :  fiiir 
it  appeared  that  both  the  paper  and  the  ink  were  the  proper* 
ty  of  the  prisoner;  and  the  delivery  of  it  by  her  to  him  conU 
[*1122]  not,  nnder  the  circumstances  *of  the  case,  be  considdMl  aa 

vesting  it  in  him.'*  (y) 
W«iik^  This  authority  was  cited  in  a  case  of  recent  occnrmn^ 

mldUi^'*  where  the  prisoner  was  charged  with  stealing  a  cAecftnpon 
VdMt  up.  A  banker,  which,  in  some  of  the  counts  of  the  indictmentt  was 
ou  •  bank-  described  as  ^  a  bill  of  exchange,*'  and  in  others  as  ^a  warrant 
witUntU    ^^  *®  payment  of  money."    It  was  argued,  on  behalf  of  tta 
s  Om.  II.    prisoner,  that  these  counts  were  bad  on  the  ground  that  tta 
<^*S5*         statute  2  Gi*o.  II.  c.  25.  extends  only  to  such  instruments  aa 
are  available  securities  in  the  hands  of  the  party  from  wImms 
they  are  stolen  ;  that  a  check  on  a  banker  does  not  create 
any  debt  between  the  drawer  and  tlie  banker,  whose  liabili^ 
to  the  drawer  remains  precisely  the  same  as  before,  and  la 
not  altered  in  any  iTspect  by  such  an  instrument;  and  tba;^ 
conseijuently,  the  check  in  the  present  case,  not  being  a  se- 
curity  to  the  prosecutor,  could  not  be  averred,  as  in  tfiis  in- 
dictment, to  be  either  **  a  bill  of  exchange,"  or,  **  a  warrant  for 
the  payment  of  money,"  the  property  of  the  prosecatar,  and 
upon  which  the  sum  of  money,  for  the  payment  whereof  it 
was  made,  was  due  thereon  to  him.    It  was  not,  however^ 
necessary  to  press  this  objection,  as  the  case  supplied  one  of 
greater  importance,  which  has  been  already  noticed*  (%) 
As  to  larceny  of  lottery  tickets  see  the  statute  57  Geo*  III. 

C.  oi«  S.  do. 
Of  Larceny 

bfrd"*  and*      '"*  '^^  third  subject  of  enquiry,  under  the  head  of  per- 
fish.''  ^"     sonal  goods  in  respect  of  which  larceny  may  be  commitledf 

y  Phipoe't  (Maria  Theresa)  case,  O.  B.         z   WaUh^s  case,  2  Leafih  MSI.     AnUf 
1796,  and  Seijeanfs  Inn,  Feb.  179S,  2  Leach      1061. 
673.    a  East.  P.  C.  c.  16.  s.  37.  p.  599. 
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arises  when  the  property  taken  consists  eitlier  of  animaUf 
KtrdSfOrfsh. 

With  regard  to  domestic  animals,  such  as  horses,  oxen,  Domettic 
*8heep^  and  the  like,  there  is  no  doubt  wliatcver  that  they  ^Jjj"*'***  , 
were  the  subjects  of  larceny  at  common  law.  (a)    And  the  [  1123J 
stealing  of  many  of  these  animals  has  been  made  a  capital 
oiienc€f  by  the  provisions  of  several  statutes,  which  will  be 
noticed  in  a  subsequent  chapter.  (6)    Domestic  birds  also,  as 
duckfl^  hensy  geese,  turkeys,  peacocks,  &c«  are  clearly  the  sub- 
jects of  larceny,  (c)    So  also  larceny  may  be  committed  of 
their  eggs  or  young  ones.  ;d) 

And  as  the  stealing  of  such  animals  is  larceny,  it  is  also  And  their 
larceny  to  steal  the  produce  of  tliem,  though  taken  from  the  pro<i"<:<^- 
living  auiroals.    Upon  this  ground  it  was  holden  by  all  tlie 
Judges,  on  a  case  reserved  for  their  opinion,  that  milking  a 
cow  at  pasture,  and  stealing  tlie  milk,  was  larceny,  (e)    And 
it  has  also  been  holden  that  larceny  may  be  committed  by 
polling  wool  from  tlie  bodies  of  live  sheep  and  lambs  with  a 
felonious  intent  (/)    In  one  report  of  tliis  last  decision  it  is 
^iren  as  a  part  of  the  opinion  of  the  Judges,  to  whose  con- 
sideration the  question  was  referred,  that  in  order  ^  to  pre- 
vent the  thoughtless  and  wanton  frolics  which  might  be  play- 
ed with  these  trifling  kinds  of  propeily  from  being  prosecut- 
ed aa  petty  larcenies,  when  perhaps  they  were  unmixed  with 
any  fraudulent  or  felonious  design,  the  law,  proceeding  upon 
liie  idea  de  minimiSf  requires  the  property  stolen  to  be  of  the 
^alue  of  twelve-pence.''  {g)    First,  observing  that  the  pro- 
perty taken  must,  in  ail  cases  of  simple  larceny,  he  aborce  the 
value  of  twelve-pence,  in  order  to  make  the  offence  more  tlian 
wtit  larceny ;  it  is  submitted  with  gi*eat  deference  that  the 
doctrine  that  petit  larceny  may  not  be  committed  by  thus 
tiking  wool  from  the  backs  ^of  sheep,  when  the  value  of  the  [''^l  124] 
wool  is  not  more  than  twelve-pence,  seems  to  be  very  ques- 
tionable.    Undoubtedly  the  quantity  taken,  if  considerable, 
will  be  a  strong  additional  circumstance  in  tlie  evidence  of 
felonious  intent  necessary  to  sustain  a  charge  of  larceny  :  but 
supposing  that  quantity  not  to  be  of  greater  v.ilue  than 
twelve-pence ;  yet  if  tlie  felonious  intent  of  the  party  be  mani- 
fest, as  it  may  be  from  tlie  manner  in  which  the  fact  is  com- 
mitted, the  use  to  which  the  property  is  applied,  and  the  be- 
haviour of  tlie  party,  why  should  such  a  taking  not  be  con- 
sidered as  petit  larceny  ?  (A) 


a  1  Hale  51 1.  1  Hawk.  P.  C.  c.  33.  f.  43. 

h  Poxi,  Chap.  IX. 

c  I  Hal<*  511.     1  Hawk.  P.  C.  c.  33.  8.  43. 

rf  W.  ibid.  Hale*:*  Sum.  63,  69. 

e  Anon.  cnr.  Lcigli,  S«rji.  who  sat  for  Ba- 
^uru,  J.  Oxford  circuit  about  1769.  2  Eaet. 
PC.  c.  16.  s.  49.  p.  617.     1  Leach  171. 

/  Martin*6  case,  J^orlhampton  Lent  Ass. 
1777,  I  Leach  171.  2  Ea^t.  P.  C.  c.  16.  s.  49. 
P-  618. 

vol.  II.  21 


^  1  Uach  172. 

h.  It  fihould  be  observed  aho,  that  in  the 
abstract  of  Martin's  catp,  in  2  East.  P.  C.  r. 
16.  s.  49.  p.  618.  it  is  not  ytatod  ns  :iny  part 
of  thft  opinion  of  the  Judprs  that  the  propiTly 
Molen  should  be  above  t)i»f  value  of  twelv«- 
pencc.  And  at  the  conclusion  of  the  report 
in  which  that  position  is  advanced,  thf  doc- 
trine appeal s  to  be  contradicted,  wherritis 
eaid,  •»  it  a  wicked  disposition  be  discovered. 
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Aniimii,  'Where  the  inimaln  or  other  crratares  are  not  domrstir,  bnt 
M(u^a"i-  *"  /w»  naturre,  larceny  may,  notwithntanding,  be  commit- 
diimedot  ted  of  them,  if  they  are  fit  for  the  food  of  man,  and  dead,  re- 
diid.  claimed,  (and  known  to  be  so)  or  confined.     Thas,  if' hares 

or  deer  be  bo  inclosed  in  a  park,  that  tliey  maybe  taken  at 
pleasure ;  or  fish  in  a  trunk  or  net,  or  a/t  it  seems  in  any  other 
inclosed  place  which  in  private  property,  and  where  they  may 
be  taken  at  any  time,  at  the  pleasure  of  the  owner;  orpheaS' 
ants  and  partridges  be  confined  in  a  mew ;  or  pigeons  iNt  shut 
np  in  a  pigeon-house ;  or  swans  be  marked  and  pnioned,  or 
(tnough  unmarkod)  be  kept  tame  in  a  mote,  pond,  or  private 
river ;  or  if  any  of  these  creatures  be  dead  and  in  the  posses- 
sion of  any  one ;  the  taking  of  them  witli  felonious  intent  will 
be  larceny.  It)  And  of  some  things  Jene  naturst,  tliou^  not 
fit  for  food,  felony  may  be  committed,  if  tliry  be  reclamed; 
[*1125]  in  respect  of  their  generous  *nature  anil  courage^  serving  «ft 
vUx  lolatiujn  of  princes  and  noble  jiersons,  to  make  theai 
fitter  for  great  employment ;  so  that  larceny  may  be  conmit- 
ted  of  hawks  and  blcons,  when  reclaimed  and  known  to  be 
bo; (A)  and  it  may  be  committed  al.<»),  it  is  said,  of  yoan^ 
hawks,  in  the  nest  (0  But  not  of  the  eggs  of  hawks  or 
swans,  though  reclaimed ;  Uie  reason  of  which  seenu  to  be 
that  a  less  punishment  namely,  fine  and  imprisonment,  is  iip> 
pointed  for  taking  them  by  statute  (m)  The  stealing  a  stock 
of  bees  seems  to  be  admitted  to  be  felony,  (n) 

But  a  different  doctrine  prevails  witli  respect  to  animala 
and  other  creatures  /rr^  nalnr^.  wliich  are  nnrtdaimtd :  as 
ciauBM.  jj  jjj  considered  that  no  person  has  a  sutHcirnt  property  in 
them  to  support  an  indictment  for  larceny.  Thus  larceny 
cannot  be  committed  of  deers,  hares,  or  conieo,  in  a  forest; 
chase  or  warren ;  of  fish,  in  an  open  river  or  pond  j  of  wiM 
fowls,  when  at  their  natui-al  liberty;  of  old  pigeons,  out  of  the 
dove-hoDse ;  [o]  or  even  of  swans,  though  marked,  if  they 
range  out  nf  the  royalty,  because  it  cannot  be  known  that 
they  belong  to  any  person,  (p)  But  larceny  may  be  cooBiit- 
ted  of  the  flesh  or  skins  of  any  of  these  or  other  creatuivs  fit 
for  food,  when  they  are  killed ;  because  they  are  then  r  ' 
to  a  state  in  which  a  right  of  property  In  IPiem  may  be  d 
ed  and  exercised,  {q) 

vne  diipoiiliom  »  fairrvn  mal  thatr,  as  ii  ii  12.  1  Hawk.  P.  C.  c.  33.  a.  41.  tlaM 

()e(CT<>>«it  by  BriUDii,  il  majr  b»  rviHrncr  a(  c.  16.  i,  41,  ji.  60T.  ' 

Aloay,  not wiihil lulling  the  trifliiie  qu.inliiy  n  2  Eau.  P.  C.  c.  16.  >.  41, 

or  Iba  ihinR  takpn."  Tihbs  r.  Smiih,  Riiy.  3X  J  BL.' 

i  31n>l.   109,   no.  1   Hale  511.  3  Haok.  o  H  Inii.  109,  111).  I  Hair  ilO.  .'.II.  1  Havk. 

F.  C.  c  33.1.41.  4  Black.  Com.  23J.  3  Ebei.  P.  I:.  r.  33.  i.  39,40.  4Biii.b.  Cam.  %3i,  t 

T.C.C.16.  1.  4l.p.60T.  EaM.  P.  C.  c.  16.  f,  41.  p. 'JO?. 

t  37  Ed.  HI.  c.  19.  I  Ha»k.  P.  C.  f.  33.  «.  p  1  Hale  .^11. 

3G.     And  we  3  Intt.  96  rf  (--fH.  aa  in  thi>  rnrf  fSInil.llO.    IHalelll.    taSlMfc 

of  hawkaand  falconi  witbin  tbii  itattiu  :  and  it  is  snid,  ■*  Bui  tlw  daar,  be.  '   ' 

3  tofl.  109,  vhcn  ht  li  UIM,  lartanj  ma 

MHals.lIt.   Thii  law  had  nlatton  10  tha  of  th>  Ikab,  and  n  df  pkMW 

traintd  hawki  of  fonnar  dajri.  ih>  lika ;  and  n  »•••  •  MvMri 

n  11  H«n.  VII.  t.  11.  aod  31  Hen.  VIU.  e.  Iwaiti  ■■  b*  fam  nanni^  i 
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*lt  ia  sn  ricarljr  eKtablisIictl,  thut  tlxiHO  crraturcs  wbicli  are  ki» 
^rrar  luifiira'aui  only  ber<M»o  tin*  Kubji-rl  nf  iin)pcrty  by  bdiig  ^"^ 
Vinf,  rrrlaiitiNl,  Qf  roiilirK'd.  tbat  il  bas  bfrn  bolden  t»  be  fy,' 
itny  sbituiil  be  mo  tiescribcti  in  an  indictment  am 
I.     Tbe  [ii'isuni'r.  liuving  bfeii  convicted  on  '•" 
'   r  stealing  a  pbrxiant  of  tlio  value  uf  furty  ^'J 
;^.»o(ls  and  rbattelH  of  U.  S.,  the  case  waa  re-  n  * 
^  tcnvd  t»  Uii.-  Lon.'l deration  of  tlip  Judges ;  and  upon  a  second  " '' 
Brcmacr,  and  after  inucli  debate  and  diflfercnce  of  upininut  can 
ley  aJI  agreed  tlial  Ibe  conviction  was  bad ;  that  in  csnte*  of 
rceny  of  animaU  Jtrx  nulune  the  indictment  must  shew 
t  th<-y  wen-  ritbcr  dead,  tame,  or  cnntliicd ;  otherwiso  tJiey 
t  be  presumed  to  bu  in  their  original  state ;  and  tliat  it  ia 
I  wifilcient  to  add  "  of  tbe  guodit  and  chattels"  of  such  an 

It  luu  been  ruled  that  though  a  peninn  be  not  qualified  Jan 
I'to  kcrp.  or  kill,  game,  he  may  have  a  Mullirient  legal  |m>8-  "*" 
'  in  of  animals  iu\  coming  under  that  dexcription,  where*  "^'^ 
)  BOlipurt  an  indictment  for  st>  alitig  them.     The  pria-  hiv 
»u  indirted  fur  stealing  live  pheasantfl,  restrained  uf  ^'^]' 
•  ftalural   liberty,  the  pnipcrty  of  the  prosecutor:  and,  fi^n 
^  ■puR  its  app<;aring  from  the  evidence  that  the  pronocutor  fan 
was  not  a  qualified  person  to  keep  or  shoot  game*  and  that  \'^^l 
he  hAd  Uie  (ibeasaiits  for  sale,  it  was  objected  tliat  he  could  fu, 
bare  no  property  in  tbem,  nor  any  legal  jiussesdion  nufiicient  "  f' 
to  aoi^rt  the  indictmeiu;  tbat  by  tbe  several  HtalulM  re- 
laling  to  the  game  laws,  unqualilied  jientims  are  forbidden, 
noiter  miain  prnaltics,  to  have  pbeaiiants  in  their  )MMii««- 
cUm;  ud  that  by  one  of  tiiorn:  statutes  authority  ia  given 
Co  «  jwrtiee  nf  the  peare  to  take  away  from  sucb  jierMHi  any 
lat  whirb   be  may   have   in  hiH  ponsession.     RuL  the 
'  held  that  it  wan  a  liufUcicnt  legal  po«uteMiou 

of  tlie  indictment;  and  tlic  priHuner  wu  [*t  12 

J  of  ditr,  otconiea,  and  of  ^sk,  ban  brtn  made  r 
^  WnMHihIe  by  IIm-  enactmenln  of  diBerent  Nlatutea,  whii  h  « ttl  ' 
W  stoird  in  «nuie  of  the  rullnv  ing  chapters. 

Thar  bt  yet  another  kind  of  animah  to  bn  noticddtj 
ly,    thaae    which.  Uiougb   tl>r>    uiay    >w   recUini 
9«cli  of  wiiicb  lanent  can  b<!  committed  I 
baatnru  tf  their  malvrr, 
try.  arr  i 
tint) :  as  dagt  i 
oaiurt,  an  s(fc 
within  iht  t 
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eat$9  ferreUf  and  the  like,  (f)  The  reason  upon  which  this 
doctnne  appears  originally  to  have  proceeded  is,  that  crem- 
tnres  of  this  kind,  for  the  most  part  wild  in  their  nature, 
and  not  serving,  when   reclaimed,  for  food,  bnt  only  for 

Eleasure,  ought  not,  however  the  owner  may  Talye  them,  to 
t  so  highly  regarded  by  the  law  that  for  their  sakes  a  man 
should  die.  (u)    And  the  doctrine  extends  to  the  whelp8»  ih* 
ypung,  of  such  animals:  the  rule  being  established,  that 
where  no  felony    can  be  committed  of  any  creatnres  that 
are  ferfe  naturee,  though  tame  or  reclaimed,  it  cannot  be 
committed  of  the  young  of  such  creatures  in  the  nest^  keniiel, 
or  den.  (ir) 
Searing*!        The  doctrine  respecting  larceny  of  animals,  of  a  ta$e  mor 
Fetrett  are  ^^"^  ^^  Considered  in  a  late  .case,  where  the  prisoner  was 
nnimait  of  charged  in  the  indictment  with  stealing  *^  five  live  tame  Cer- 
******  JUT"   '^    confined   in  a   certain  hutch,  &c."  the  propeity   of 
M?'tb!r     Daniel   Flower.    The  evidence  brought  the  fact  of  tiJdiq; 
•ubject  of    the  ferrets  clearly  home  to  the  prisoner ;  and  it  was  also 
f*1128]  *provedthat  ferrets  are  valuable  animals,  and  that  those  in 
larceny.      question  Were  sold  by  tlie  prisoner  for  nine  shillings.    B«V 
the  jury  having  found  the  prisoner  guilty,  the  case  was  sub- 
mitted to  the  consideration  of  the  Judges  upon  the  qnestioiiy 
whether  ferrets  must  be  considered  as  animals  of  so  base  a 
nature  that  no  larceny  can  be  committed  of  them.    And  the 
Judges  held  the  conviction  wrong,  (x) 
i>ogi.    10       With  respect,  however,  to  dogs,  as  they  are  animals,  many 
Geo.  III.  c.  sorts  of  which  are  useful,  and  sometimes   essentially  ser- 
viceable to  man,  the  legislature  has  made  provision  for  the 
punishment  of  such  as  shall  steal  them,  by  a  summary  pro- 
ceeding before  two  justices,  by  stat  10  Geo.  III.  c  18.  Tliat 
statute  enacts,  that  if  any  person  shall  steal  any  dog  of  any 
kind  or  sort  whatsoever,  or  shall  sell,  buy,  receive,  or  de- 
tain, any  such  dog,  knowing  it  to  have  been  stolen,  such  per- 
son, upon  being  convicted  before  any   two  justices  of  the 
peace,  shall,  for  the  first  offence,  forfeit  not  exceeding  thirty 
pounds,  nor   less  than  twenty   pounds,   together   with  the 
charges  of  conviction ;  and  that,  in  case  the  penalty  be  not 
forthwith  paid,  the  justices  shall  commit  the  offender  for  any 
time  not  ^exceeding  twelve,  nor  less  than  six  months,  or  un- 
til paymSfit.    And  it  further  enacts  that  if  any  person,  hav- 
ing been  so  convicted,  shall  be  guilty  of  the  like  offence,  and 
be  thereof  convicted  in  like  manner,  such  person  shall,  for 
every  such  offence,  forfeit  not  exceeding  fifty  pounds,  nor 
less  than  thirty,  together  with  the  charges  (which  said  penal- 
ties, or  any  of  them,  when   recovered,  are  to  be  paid  one 

/  3  Inst.  109.    1  Hale  511,  512.  x  SeAring'i  case,  ear.  Wood,  B,  Htriford 
u  1  Hawk.  P.  C.  c.  33.  s.  36.  4  Black.      Lent.  Ass.  1818,  MS.     The  ferrrt  was  origi- 
Com.  236.    2  East.  P.  C.  c.  16.  s.  45.  p.      nally  a  native  of  Africa,  but  has  been  for  a 
S14.  long  time  bred,  kept,  and  sold,  in  Ibis  coun- 
ts 3  Tnst.  109.  try,  as  a  tame  animal. 
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Bioietjr  to  the  iBfbniier«  and  the  otber  moiety  to  the  poor  of 
the  parishy  where  the  offence  shall  be  committed) ;  and  that 
upon  nonpayment  such  justices  shall  commit  the  offender  for 
any  time  not  exceeding  eighteen,  nor  less  than  twelve  months, 
or  until  payment:  and  then  tlie  act  proceeds,  *<and  such 
justices  shall  also  order  the  said  offender  *to  be  publicly  [^1129] 
whijqied  within  three  days  after  such  commitment  in  the 
town  where  such  gaol,  or  house  of  correction,  shall  be,  be- 
tween the  hoars  of  twelve  and  one  of  the  clock.'' 

The  second  section  of  the  act  empowers  a  justice  to  grant 
a  warrant  to  search  for  a  stolen  dog ;  and  makes  the  persons, 
in  whose  custody  any  such  dog,  or  its  skin,  shall  be  found 
(being  privy  to  the  theft,  or  to  the  skin  being  that  of  a 
stolen  dog),  liable  to  the  like  punishments,  as  persons  con- 
Tictod  of  stealing  a  dog.  A  form  of  conviction  is  then 
given ;  (f  )  and  provision  is  made  for  an  appeal  to  the  quar- 
ter-sessions. («) 

The  clauses  of  this  statute  are  in  some  instances,  open  to 
ohservation ;  but  the  better  opinion  seems  to  be  that  there 
is  not  moch  ground  for  one  of  the  doubts  suggested,  (a)  name- 
Ij,  whether  the  provisions  of  the  statute  would  extend  to 
dealing  a  hitch  ;  the  name,  dog^  being  evidently  intended  to 
doBOte  the  species,  (ft) 


SECT.  III. 

OT  THB  OWIfERSHIP  OF  THE  GOODS  IN  RESPECT  OF  WHICH 

LABCENT  MAY  BE  COMMITTED. 

It  is  necessary  that  there  should  be  in  some  person  a  suf- 
ficient ownership  of  the  things  stolen ;  and  that  tliey  should 
be  stated  in  the  indictment  as  the  goods  and  chattels  of  such 
person. 

And  this  ownership  must,  of  course,  exist  as  against  the  Joint- 
party  by  whom  the  goods  ai-e  taken ;  and  will  not,  in  gene-  f^^^^Qni 
ral,  •reside  sufficiently  in  any  other  person,  where  the  party  L  11«^"J 
taking  the  goods  has  a  legal  property  in  them,  and  a  right  commoV* 
of  possession.     So  that  joint  tenants,  or  tenants  in  common  have  not 
of  a  chattel^  cannot  he  guilty  of  stealing  such  chattel  from  «"  owner- 
each  other.    Thus,  if  A.  and  B.  be  joint  tenants,  or  tenants  agai'nst 
in  common,  of  a  horse,  and  A.  take  the  horse,  even  animofw-  each  other. 
randif  yet  it  will  not  be  felony,  because  one  tenant  in  com-  "^" 


f  S.  3.  note  (6).     I>i)t  the  suggestion  hardly  seems  to 

s  S.  4.  deserve   to  be  characterized  (as  it  is  in  the 

a  1  Burn.  Just.  Dogs.  note  to  4  Black.  Com.)  as  a  rery  idU  doubt. 

b  7  Ev.  Col.  Stat.  Part  vi.  CI.  xiii.  No.  See  further  as  to  the  coustiuction  of  this  sta- 

I.    p.  180.  note  (I).    4  Black.  Com.  236.  tute,  1  Burn.  Just.  Dogs. 
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which  an     moD  taking  the  whole  only  does  that  which  he  may  do  by 

KTr"  law.  (c) 

caaiMt!!ii.  We  have  seen  that  a  feme  coveK  cannot  commit  larceny 
taiotd.  of  her  huHband*s  gwuls  by  taking  tliem  from  the  possession 
h  ^^  *.  of  her  liusbandt  because  in  law  tiiey  are  cnnsideml  as  one 
•Mh  M  person,  and  she  has  a  kind  of  interest  in  the  goods,  (d)  .  And 
owneitbip  upon  the  Same  ground  it  has  been  holden»  that  even  a  stranger 
^a'atrnf"  ^^^^^^^  commit  larceny  of  the  husband's  goods  by  the  do- 
hb^wUfe')'  livery  of  the  wife,  unless  he  be  her  adulterer,  (e)  But,  if 
that  th«  or  the  husband  bail  the  goods  to  a  third  person,  as  there  will 
w  be^'de-  ^^^  ^  ^  possession  in  the  bailee,  distinct  from  that  of  tha 
)i?«ry,  husband,  it  may  be  larceny  if  the  wife  take  such  goods  witk 
may  COB-    ^  felonioiis  intent  (/) 

of  \iMm!"^      The  last  case  depends  upon  an  exception  to  the  general 
A  man/     i^^^  that  a   person   cannot   commit  felony   of  the  goods 
may,  in      wherein  he  has  a  property,  {g)    He  may,  under  particular 
*^*'**''*ba     circumstances,   be   guilty   of  Ijnreny   in  stealing  his  own 
gutuy  of     goods,  as  he  may  of  robbery  in  taking  his  own  property 
larceny,  in  from  the  person   of  another.    If  A.  bail  soods  to  B.,  im 
own^c^ds  afterwards  animo  furandi  take  the  goods  from  B.,  with  an 
from  a        intent  to  charge  him  with  the  value  of  them,  it  is  felony.  (A) 
bailee.        ^nd  SO  if  A.,  having  delivered  money  to  his  servant  to  carry 
to  some  distant*plaoe,  disguise  himself,  and  rob  the  servant 
on  the  road,  with  intent  to  charge  the  hundred   with  the 
f*1131]  *Iosis,  according  to  the  statute  of  Winchester,  it  will  be  rob- 
bery in  A.  (f)  For  as  against  persons  so  taking  even  their 
own  goods  with  a  wicked  and  fraudulent  intent,  there  is  a 
sufficient  temporary  special  pi'operty  in  the  bailee  or  servant 
to  support  an  indictment,  (j) 
The  owner-      The  real  owner  of  goods  will  not  be  deprived  either  of  the 
^Inp  will      property  or  possession  in  law  of  them  by  a  felonious  taking. 
veiled  fVom  '^^  therefore,  A.  steal  the  goods  of  B.,  and  afterwards  C. 
the  true       Steal  the  same  goods  from  A.,  in  such  case  C.  is  a  felon,  both 
owner  by     as  to  A.  and  as  to  B.,  and  he  may  be  indicted  for  stealing  the 
Slate  tor!**  goods  of  B.  (fc)    Upou  this  subject  Gould,  J.,  in  delivering 
ttous  tuk-     the  opinion  of  tlie  twelve  Judges  in  a  modern  case,  said,  **  It 
iiig.  i^  ^  ,.y|^  Qf  i^y^,  equally  well  known  and  established  that  the 

possession  of  the  true  owner  cannot  be  divested  by  a  tortious 
taking;  and  therefore  if  a  person  unlawfully  take  my  goods^ 
and  a  second  person  take  them  again  from  him,  I  may,  if  the 
goods  were  feloniously  taken,  indict  such  second  person  for 
tiie  theft,  and  allege  in  the  indictment,  that  the  goods  are  my 

c  1  Hale  613.    2  Ea5t.  P.t.c.lS.  s.7.  p.  t  Fost.  123,  124.    4  Black  Com.  S31.    1 

358.  Enst.  P.  C.  c.   16.  8.  5.  p.  558,  and  a.  90.  p. 

d  Antt^  26,  27.  6.''>4  :  where  the  learned  author  sayf,  that  evvii 

e  Antt^  27.  in  this  cahe  he  sees  uo  objection  to  laying  ilw 

/  1  Hale  513.  property  of  the  goods  in  the  servant. 

fid.  Ibid,  j  See  also  the  argument  in  Deakint'^s  caae, 

Staundf.  t6  a.    3  Inst.  110.  1  Hale  513,  2  Lencb  871. 

514.    1  Hawk.  P.  C.  c.  33.  •.  47.  k\  HaU  507.    %  Eaiu  P.  C*  c  16.  s.  10 

p.  654. 
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property :  became  fhese  arts  of  theft  do  not  change  the  pos- 
session of  the  true  owner/'  Ani  he  further  stated  it  to  be » 
his  opinion  that  the  doctrine  would  al^o  hohl  where  the  goods 
are  taken  from  the  possefision  of  the  true  owner  by  means  of 
fraud  :  as  otherwise  a  man  might  derive  an  advantage  from 
nis  own  wrong.  (() 

Bat  a  distinction  is  taken  in  the  following  case.  If  A. 
steals  the  horse  of  B.,  and  afterwards  delivers  it  to  C.  who 
*was  no  party  to  the  first  stealing,  and  C.  rides  away  with  it 
^nimofurandU  yet  C.  is  no  felon  to  B. :  because,  though  the 
*horse  was  stolen  from  B.,  yet  it  was  stolen  by  A.,  and  not  [*1132] 
lij  C.»  for  C  did  not  take  it;  neither  is  he  a  felon  to  A.,  for 
fit  had  it  by  his  delivery,  (m) 

There  is  no  doubt  that  there  may  be  a  sufficient  ownership  ovi^ership 
^  the  goods  stolen  in  a  person  who  has  only  a  special  property  •ufficient 
in  them ;  and  that  they  may  be  laid  as  the  goods  and  chattels  l^ere^is  on- 
^  sacb  person  in  the  imlictment.    A  lessee  for  years,  a  bailee^  if  a  special 
m  pawnee^  a  earrier^  and  the  like,  have  such  special  property ;  prop^rtjf  in 
auid  the  indictment  will  he  good  if  it  lay  the  propeKy  of  the  ^  ^  ^°°  '' 
^^oodsy  dtber  in  the  real  owners,  or  in  the  persons  having  only 
special  property  in  them,  (it)    S  >  where  goods  belonging 
a  guest  at  an  inn  are  stolen,  they  may  be  laid  to  be  the  pro- 
wrty  either  of  the  innkeeper  or  the  guest  (o)  And  linen  stolen 
xroni  a  washerwoman,  by  whom  it  was  taken  in  to  wash  in  the 
of  her  business,   may  be  laid  as  her  goods,  (p)    In 
of  this  kind  it  is  considered  tliat  the  parties  have  a  pos- 
T  property ;  being  answerable  to  their  employers,  and 
being  capable  of  maintaining  an  appeal  of  robbery  or  larce- 
ny, and  having  restitution,  (q) 

It  has  also  been  holden.  that  an  agister  of  rattle  has  such  a 
special  property  in  them  that  they  may  be  laid  as  his  goods 
in  the  indictment  When  tliis  case  was  referred  to  the 
Jadges,  after  the  conviction  of  the  prisoner,  there  was  at 
irst  some  doubt  upon  the  point;  one  of  the  Judges  ob- 
serving that  an  agister  of  cattle  is  not  liable  for  them  at  all 
events,  like  an  innkeeper  for  the  goods  of  his  guest:  but 
ultimately  all  the  Judges  agreed  tliat  the  conviction  was 
right,  (r) 

•In  a  case  where^  upon  an  indictment  tor  stealing  a  win-  [*1133J 
dow-glass  and  hammer-cloth  from  a  cairiage,  it  appeared 
tiuU  the  prosecutor,  in  whom  the  property  was  laid,  was  a 

I  By   Goiild«  J.  O.  B.  1790,  iii  Wilkins^s         r  Wood  ward's  case,  Leieester  Sum.   Ass. 

CMT,  I  Leach  522,  523.  1796,  Mich.  T    1796,  and  Hil.  T.  1797,  at 

m  1  Hale  507.  which  last  meeting  of  the  Judges  4  Inst.  293. 

•I  I  Kil^  513.     1  Hiwk.  1*.  C.  c.  33.  s.  47.  was  referred   to,  as  shewing  that  an  agister 

2  Easi,  p.  C.  c.  16.  s.  90.  p.  652.  has  a  possession,  and  2  Rol.  Ab.  551.     as  an 

•   lix)d*t  cafe,  O.  B.  1711.      2  East.  P.  C.  authority,  thnt  an  agister  may  maintain  tres- 

c.  16.  s.  90.  p.  653.  pnss  ajraiiist  any  one  who  takes  the  beasts. 

p  Packer^s  case,O.B  1714.     2  E.ist.  P.O.  2  East,  P.  C.  c.  16.  s.  90.  p.  653.     1  Leach 

c.  16.  ii.  90.  p.  653.     1  Leach  .)57  note  (a).  357,  note  {a). 

q  t  East.  P.  C.  c.  16.  s.  90.  p.  65-^ 


1133  Clf  Larceny.    Ovmership  of  the  Ooods.     [book  it. 

coachmaster,  and  had  the  care  of  the  carriage,  which  stood 
in  a  coach-house  in  his  yard,  at  the  time  the  articles  were 
stolen  from  it ;  an  objection  that  the  property  should  havo 
been  laid  in  tiie  owner  of  the  carriage  was  oyerruled.  (i) 
And  a  case  was  at  the  same  time  referred  to  hy  the  court  in 
which  a  prisoner  was  convicted  of  stealing  a  chariot  glass 
from  a  lady's  chariot  which  had  been  put  up  at  a  coach- 
yardy  at  Chelsea*  while  the  owner  of  it  was  at  Ranelagh  ; 
and  the  property  was  laid  to  be  in  the  master  of  the  yard, 
where  the  chariot  had  been  put  up.  (f ) 
OwB0nhiiH      But  the  indictment  will  not  be  sustainable  if  it  appowr  in 
where  um    evidence  that  the  party  in  whom  the  goods  are  laid  had  net- 
liMhe  cus-  ^®>*  ^^  property  nor  the  possession  of  them ;  as  is  usually 
todjrof  eer-  the  case  of  a  feme  c^ivert  or  servant,  who  have  in  their  cssto- 
vanti.         jy  f^^  goods  of  the  husband  or  master,  (u)   But  though*  gene- 
rally speaking,  the  possession  of  the  servant  is  the  poosM 
sion  of  the  master,  (to)  yet  there  are  some  cases  where  a  kind 
of  special  property  has  been  considered  to  exist  in  flie  senrant* 
Respecting  the  case  lately  mentioned,  of  a  master  deliTerii^ 
money  to  his  servant  to  carry  to  a  certain  place,  and  tiiSB 
robbing  his  servant  on  the  road,  a  learned  writer  obscives^ 
^<  I  see  no  objection  to  laying  the  property  of  the  goods  in  tte 
servant ;  for  though,  in  general,  it  may  be  said  that  he  has 
no  property  in  them,  as  against  his  masters,  although  he  htm 
against  every  other  person ;  yet  having  a  clear  right  to  de- 
[*1134]  fend  *his  possession  against  A.'s  unlawful  demand,  the  special 
property  still  remains  in  tlie  servant     But  a  taking  from  the 
servant  of  the  money  or  goods  of  his  master,  in  his  presence^ 
by  putting  in  fear,  is  a  taking  from  tlie  master,  and  the  offen- 
der may  be  indicted  for  robbing  him.''  (x) 
Deakin  8         The  question  concerning  the  sort  of  possession,  or  special 
^^  property,  which  a  servant  may  have  in  the  goods  of  his  mas- 

box  vXs  ^^9  ^^  much  discussed  in  a  modern  case,  where  a  stags- 
stolen  from  coach  having  been  robbed  of  a  box  containing  a  variety  of 
a  itage-  articles,  it  became  material  to  determine  whether  the  goods 
Us^urney,  80  stolcn  could  bc  laid  as  the  property  of  the  ooocnman. 
it  was         There  were  three  counts  in  tlie  indictment:  but  one  of  them 


u*mrh?^be  ^^^^^  ****  ^^^  property  in  the  coach-proprietors  failed 
laid  as  the  accouut  of  a  variance  ;  another,  which  laid  the  property  in 
pro^rtyof  persous  unkuown,  was  rejected  by  the  court  as  improper  in 
of^th?^''^  this  case ;  (y)  and  the  case,  therefore,  necessarily  proceeded 
roach.  upon  the  remaining  count,  which  laid  tiie  property  in  ths 
coachman.  It  appeared  in  evidence,  that  the  box  was  deli- 
vered by  the  servant  of  a  tradesman  in  London  to  the  book- 


i  Taylor's  case  O.  B.  1735.     1  Leach  f)56.  ilistinction  between  a  bare  charge  and  i 

/  Statham's   case,  O.  B.    1773.     1    Leach  session  of  gorxlb  delivered. 

357.  r  2  East.  P.  C.  c.  IG.  5.  90.  p.  654.  tmU, 

u  2  EasU  P.  C.  c.  16.  s.  90.  p.  652,  6£3.  1 131. 

w  Pott.  Chap.  XIV.  On  Larrcnjf.  ice.  hy  tf  PotU  1139. 
iServanit.    And  ante,  1050.  et  »f7ii»'as  tn  the 
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beeper  at  the  inn  fh>ni  Hliicli  the  coocli  net  off,  wlio  called 
it  o^"cr  aniongftt  other  things  in  the  way-bill,  and  ilelivered 
it  tu  a  porter,  whu  put  it  into  the  coach ;  and  that  the  couch- 
man,  in  whom  the  property  was  laid,  drove  tht^  coach  to  a 
place  about  tliiriy-cight  miles  from  London,  during  which 
journey  the  box  wan  stolen  from  the  coach  hy  the  prisoners. 
It  also  appt)ar«<d,  tlmt  Hie  proprietors  of  the  coach  never 
called  upon  the  cflarliman  lo  make  good  any  losses,  except 
mIi4!1i  tliey  happened  by  hia  neglect;  and  that  for  goods  stolen 
privately  from  the  coach  they  never  expTCtcd  any  compensa- 
Ikm  fivni  llic  driver. 

The  jury  having  found  the  prisoners  guilty,  the  case  VBa 
Axvei)  for  the  consideration  of  the  Judges;  and,  afler  it  had 
been  ably  argued,  a  majority  of  the  Judges  were  of  opinion 

.1  the  pn>irity  was  well  laid  to  he  in  the  driver.     Ho*  f*l  1351  1 

if  B.,  «ho  delivered  their  opinion,  said,  tliat  the  materi- 

qnestioa  was.  whether  the  driver  had  the  possension  of  the 

Is,  or  only  the  bare  charge  of  them :  but  that  the>case 

ipen  to  that  distinction :  for  although,  as  against 

MMploytvs  ilie  masterii  of  tlie  coach,  tlic  mere  driver  can 

r  hare  the  bare  trharge  of  the  property  committed  to  him. 

Dot  the  legal  possession  of  it,  which  romains  in  the  coach- 

lers;  yet.  ajt  against  all  tlie  i-cst  of  the  world,  he  must 

mn*WerH  to  have  such  a  sjKcial  property  therein,  as 

>TiTit  charging  them  as  his  goods;  for  he  has 

~ii>n  of  and  controul  over  them;  and  they 

:!•■  custody  and  disposal  during  the  journey. 

.'iidge  fui-ther  observed,  that  the  iuronven- 

i-aci^  would  bf  great  indeed,  if  the  law  were  otherwise  i  as 

the  dtScnlties   atid  mistakes   which  must  unavoidably  arise 

la  Mcldag  aAer  all  the  jiersons  concerned  as  proprietors  of 

%  MagB-cowh,  for  the  purpose  of  prosecuting  an  indictment 

of  ttia  nalup-,  would  be  endless  and  insurmountable.     That 

tie  Uw,  Iherrforei  on  an  indictment  against  the  driver  of  a 

M^e>anch.  on  the  prosecution  of  the  proprietors,  considers 

Ibe  driver  to  have  the  bare  charge  of  the  goods  belonging 

H»  tk*  coach  I  but  on  a  charge  gainst  any  other  person,  for 

IdEiag  tkm  toKioiisIy  and  feloniously  otitof  the  driver's  cus- 

tody,  M  niiEt  be  considered  as  the  possessor.  («) 

Claallut,  and  other  necessaries  provided  for  children  by  ovner 
ikir  par«nta,  are  uttun  laid  to  be  the  pi-operty  of  the  pa-  of  iba 
Rate,  especially  while  the  children  are  of  tender  age;  but  it  ^°'^[ 
Lt  boldeB  giHid  eitlier  way.  (a)  There  are  cases,  however,  chiidmn. 
i>f  cKclusivr  pro[ierty  in  the  children.  Thus,  in  a  rase  where 
the  pri^ner  was  charge<l  with  stealing  wearuig  apparel  tlie 
prspeny  of  John  Wilson,  and  it  appeared  in  •evidence  tliat  [*II36]  j 
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the  wearing  apparel  had  been  (iiniished  by  John  WihsMm  to 
his  8on  George,  and  that  the  son  was  nineteen  years  oi  age 
and  bound  apprentice  to  Ids  father,  who  had  covenanted  to 
iBnd  him  in  clothing ;  the  court  held  that  tiie  indictment  was 
defective,  and  that  the  wearing  apparel  was  exclosiyely  the 
property  of  the  son,  who  had  been  furnished  with  it  iB  pur- 
suance of  the  condition  of  the  indentures,  (h)  And  in  a  case 
^diich  occurred  at  the  Old  Bailey  above  a  century  nph  vpon 
the  court  doubting  whether  the  property  of  a  gold  chai% 
which  was  taken  firom  a  child's  neck  who  had  worn  it  tat 
four  years,  ought  not  to  be  laid  to  be  in  the  fadier^  an  andnt 
derk  of  the  court  said  that  it  had  always  be^i  nsnal  tD  lay 
it  to  be  the  goods  of  the  child  in  such  case;  and  that  nuuiy  uh 
dictments  which  had  laid  them  to  be  the  property  of  the  fidfccr 
had  been  ordered  to  be  altered  by  the  Judges,  (c) 
Scours  In  a  case  where  the  prisoner  was  indicted  for  sheep-tfteal- 

**rtf  of '°'  ^*  ^^  property  was  laid  in  Simon  Dodd  the  eldcTf 
[beep         Dodd  the  younger,  and  several  other  persons  of  tiu) 
imid  joiatiy  name.    The  evidence  was,  that  Simon  Dodd  the  eldecv  >■' 
&tbefaDd'  ^  ^^  ^^  ^^  "^^^  afterwards  died,  took  a  farm  on  tlMir^ 
grand-        concem,  and  kept  a  stock  of  sheep,  which  was  their  jont 
ci^UdreD.     property,  upon  it ;  that  the  son  died  intestate  about  Ant  yean 
ago,  leaving  a  widow,  who  died  soon  after  him,  and 
children  (being  the  Simon  Dodd  the  younger  and  tlw 
pn-sons  nam^  in  the  indictment) ;  that  no  division  wn 
made  of  the  stock ;  and  that  it  was  from  the  same  atock  that 
all  the  sheep  upon  the  farm  at  the  time  of  the  fekmy  ooih 
mitted  were  bred;  some  before  and  some  after  tiie  ana's 
death.    It  was  also  proved,  that  Simon  Dodd  the  elder  esa- 
tinued  to  occupy  the  farm  and  use  the  stock  as  befiirc^  con- 
sidering himself  as  acting  for  his  grand-children,  1A0  were 
[^1137]  ^^  infants,  in  respect  of  one  moiety;  and  that  *lie  accord- 
inffly  kept  a  reguliu^  account  with  them  in  his  hooka.    The 
prisoner  having  been  convicted,  a  question  was  submitfeBdtD 
the  consideration  of  the  Judges,  whether  the  property  were 
well  laid  jointly  in  the  grandfatlier  and  grand-<;hilmm.   And 
the  Judges  were  of  opinion  that  it  was  well  laid  |  Ibr  thoa^ 
in  the  case  of  joint  traders  there  was  no  jus  occresemM^  and 
the  remedy  survived ;  yet  here  it  was  proved,  by  Hn  evi- 
dence of  the  grandfather,  that  he  held  one  moiei^  tar  Us 
grand-children ;  and  he  might  make  distribution  annmif  than. 
And  some  of  the  Judges  also  said,  that  the  property  flugli^ 
have  been  laid  to  be  in  the  grandfather  alone,  who  was  ia 
Gaby'8       possessiou  of  the  children's  moiety  as  their  agent,  (d) 
cafe.  The      In  another  case  where  the  prisoner  was  indicted  for  ataat 

fr  Forsgate'f  case,  O.  B.   1787,  1   Leach     for  the  boy  hath  capacity  to  take  it.  Hajae^s 
403.  case,  12  Rep.  lis. 


e  AiK-m.  O.  B.  1701,  i  East.  P.  C.  c.  16.  s,        d  Scott's  case,  cor.  Chambra  J. 
ai.p.e54.  1  Leach  464.  note  (a).  If  apparel     btrland  Sum.  Ass.  1801,  Mich.  T.  llOl*  < 
bo  put  upon  a  boy,  this  is  a  gift  in  the  law  ;     Easu  P.  C.  c.  16.  s.  91.  p,  655. 
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5  drapery  goods,  wliich  were  atutrd  in  tlie  indictment 
e  the  pnpcrtT  uf  Benjamin  Dodge  and  Sarali  Clillcott, 
it  wia  objected  that  the  property  in  the  goods  was 
Tibod<      The   fact^    upon   wliirli   the  objection   was 
■u  tliat  the  goods  in  question  had  hi-(>n  ptirt  of  the 
L  in  trade  of  Btiijainin  Dodge,  and  one  Cfallcott, 
■buid  of  Smrali   Chilcott,  who  died  a  !^hort  time 
e  theft  wascommittrd.     He  liied  wlIlnHit  a  will, 
I  Chilcott  and  some  young  chililivn;  and  no 
tioa  of  his  effects  iiB<l  been  granted ;  but  Sarah 
I  tntu  the  time  of  his  death,  ncteit  as  a  partner,  and 
r  attended' the  fansiiicss  of  the  shop.    The  goods  in 
a  were  stolen  on  the  6th  of  January,  after  tlie  death 
btuid,  who  died   about  the  Christmas  preceding : 
1  Sffth  of  January  a  division  was  made  of  the  rc- 
g  stock  in  traile ;  Sarati  Chilcott  taking  one  half,  and 
'  1  Dodge  the  other  half.     Upon  these  facts  it  was 
\  OB  the  part  of  the  prisoner,  that  the  children,  in 
f  their  intercMt  under  the  statute  of  distiihutions, 
ire  been  named  with  Benjamin  Dodge  *and  Sarah 
,  as  joint  proprietors;  or  that  the  property  should 
I  Iwen  alleged  to  be  in  the  ordinary  and  surviving  part- 
But  (he  learned  Judge,  before  whom  the  prisoner  was 
,  held  that  the  Mtual  possession  in  Benjamin  Dodge  and 
I  Chilcott.  as   owners,  was  sullicient;  upon  which  the 
■  was  convicted:   and  the  Judges  aftcrwartls,  npon 
i  being  saved  for  their  consideration,  held  that  the 
as  right,  (e) 

fl  been  alrcaily  mentioned,  in  which,  upon  an  in- 
:  for  stealing  pheasants,  restrained  of  their  liber^, 
Tti  in  evidence  that  the  prosecutor,  in  whom  the  pro- 
I  the  pheasants  was  laid,  was  not  a  qualified  person 
or  shoot  game ;  whereupon  an  objection  was  taken 
)  could  not  have  any  property  in  them,  or  any  legal 
'    I,  sufficient  to  support  the  indictment,  and  was  over- 


atlaal  pai- 


I  ileccued 


[•I  138]  I 


IthUd 


lid  down,  in  some  of  the  books,  that  larceny  cannot  c 
bo  connitted  of  things   wherein  no  person  has  any  deter-  ■> 
ninate  property;  and,  therefore,  that  the  taking  away  trca<  ^ 
*Brc-trove,  or  wait^  or  stray,  before  they  have  been  seized  ■ 
by  the  persons  who  have  a  right  thereto,  cannot  be  felony,  {g) 
3  lit  it  is  observed,  that  there  seems  to  be  some  incorrect- 
-Li  in  the  generality  of  this  position ;  as,  although  the  lord 
i^   no  determinate  property   in   waifs,  treasure -trove,   &c. 
-ill  setznre,  the  true  owner,  though  unknown,   who  has  lost, 
•r  bees  robbed  of  tlie  things,  has  still  a  property  in  them.  (A) 


I 
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And  as  to  the  reason  amigned  by  one  writer  fbr  tiieae  flungs 

not  being  the  subject  of  larrenyt  namely,  the  nncertainty  of 

tiie  true  owner,  (t)  it  is  obsenred,  that  it,  at  least,  implies 

['^IISO]  •that  if  the  owner  be  known,  larceny  may  be  comnutted  of 

tlMm.(AJ 
OwiMnhip       But,  rilrther,  it  is  well  Wtled  that  larceny  may  be  com- 
)"[J|^  ^    mitted  by  stealing  goods,  the  owner  of  which  is  fud  kmown : 
^S^li    and  that  it  may  be  stated  in  the  indictment  that  the  things 
iraBlwoini.  stolen  were  the  goods  of  a  person  to  the  jurors  unknown.  (!) 
But  upon  prosecutions  of  this  kind  some  proof  must  be  given 
sufficient  to  raise  a  reasonable  presumption  that  llie  taking 
was  felonious,  or  inrtto  d^nnino  ;  and  Lord  Hale,  C.  J.  said 
that  he  never  would  convict  any  person  for  stealfaw  the 
good  eujuMdam  ignotU  merely  because  the  person  woidn  not 
g;ive  an  account  how  he  came  by  them,  unless  there  were  doe 
proof  made  that  a  felony  had  been    committed  of  those 
goods,  (tn)    It  is  said,  tliercfore,  with  respect  to  these  cases, 
that  tiie  true  ground  upon  which  persons,  so  indicted^  nuty, 
in  any  instance,  claim  to  be  acquitted,  when  the  other  Cuts, 
necessary  to  constitute  the  crime  of  larceny,  appear  upon  tte 
evidence,  seems  to  be  a  want  of  the  proper  proof  that  the 
taking  was  felonious,  or  invito  dominOf  and  not  the  want  of 
any  property  in  the  true  owner,  who,  by  losing  his  goods, 
does  not  lose  his  property  in  them  until  seizure  by  soom  other 
person  having  a  right  to  seize  in  such  cases.  («) 
An  lodict-        It  should  bc  Well  observed,  however,  with  respect  to  pro* 
B*n^^°'    secutions  for  stealing  goods  of  a  person  unknown,  that  an  in- 
uLb6  iv>r   dictment,  alleging  the  goods  to  be  the  property  of  a  person  un- 
flttaUng  the  known,  will  be  improper  if  the  owner  be  really  known ;  and 
^Mii^ii^    that  in  such  case  the  prisoner  must  be  discha^ed  of  the  in- 
KowQ,  if    dictment  so  fi*amed,  and  tried  upon  a  new  one  for  stealing  the- 
it  •f99v     goods  of  the  owner  by  name.(o)    In  a  case  where  the  prison- 
^riier?f      ^  ^^  charged  with  stealing  a  box  of  g^ds  from  a  stage- 
r*  11401  ^^^9  one  of  the  counts  of  the  indictment,  which  %tatad  the 
retUy         ^^  ^^  ^  ^^  property  of  persons  unknown,  was  rejected  by  the 
known.       court,  on  the  ground  that  where  it  was  in  the  power  of  a 
pleader  to  state  a  legal  proprietor,  as  in  this  case*  by  laying 
the  property  to  be  in  tJie  persons  from  whom  and  to  iriwm 
the  goods  were  sent,  it  was  improper  to  lay  the  property  as 
belonging  to  persons  unknown,  (p)    And  the  same  princifle 
was  acted  upon  in  a  case  where  the  indictment  chai^ged  the 
prisoner  as  an  accessory  before  the  fact  to  a  larceny ;  and 
stated,  that  **  a  certain  person  to  the  jurors  unknown,"  com- 
mitted the  larceny;  and  that  the  prisoner  procured  the  said 

i  Puh.  d«  pn«e  131.    And  to  alto  in  3  Inst.  m  3  Hal*  S90. 

lot :  the  reaion  is  given  that  domimu  rtrum  n  3  East.  P.  C.  c.  16.  s,  88.  p.  651,  antfy 

monamret.  1138. 

k  t  Eaat.  P.  C.  c.  16.  t.  40.  p.  606.  o  t  East.  P.  C.  c.  16.  i.  88.  p.  65]. 
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ftnowiit"  to  commit  it ;  anil  it  appearod,  from  the 
t  tiie  casr  by  the  counsel  for  titc  prosecution,  ftat 
I  jury  had  found  the  bill  upon  the  evidence  of  the 
Uinirwkn  was  about  to  be  ralli><l  as  a  witness  to  establish  the 
gyill  of  the  prisoner.  The  learned  Judge  interpoHcd,  and 
dlra-lrit  an  iu-c|uittal ;  saving  that  he  considered  thv  indicts 
meat  wrong  in  stating  that  the  goods  were  stolen  by  *'  a  per- 
sfio  unknown  ;"  ami  he  a^^ked  how  tlie  peroon,  who  was  the 
principal  feloni  could  be  iillegedto  be  unknown  to  thejurora. 
wheji  titey  bad  him  before  them,  and  hia  name  was  written 
on  the  back  of  tlic  bill.  {q\  This  doctrine  has  been  also  hol- 
den  to  a)>ply  to  the  ruse  of  a  receivt^  of  stolen  goods ;  an  in* 
dictnient  against  whom  should  state  the  name  of  the  principal 

If.  Kit  be  known.  I  r) 
I  is  waxA  that  where  felony  has  be«n  committed  by  steal- 
the  gnodd  of  a  pei-son  unknown,  the  king  shall  have  the 
Id*..,.) 
['he  pnipcrt>  in  the  bells,  books,  or  otlier  goods,  belong-  Ownanbip 
lo  a  fhunli,  has  been  already  sjmken  of:  {()  and  we  "l^^^^*^ 
e  aeeu  that  there  can  bo  no  pru]>erty  in  a  dead  corpse,  (u)  church,  and 
however,  a  shroud  be  stolen  from  acor|we,it  may  be  laid  [*114l] 
ts  kt*  the  properly  of  the  executors,  or  whoever  else  buried  afihrouiU 
the  tlcccR.tcd ;  but  not  as  the  pr»|)erty  of  the  deceased  him-  oieoBmin 
jr.  (x)  And  a  case  is  mentioned  where  several  persons  coipseitu 
e  convicted  of  larceny,  in  stealing  leailen  coffins  out  of  the  flcporiwiJ. , 
iHltt  «f  a  church  :  the  coflins  being  laid  as  the  goods  of  the 
s.(jr)  If  the  personal  rejiresentatives  of  tlic  deceas- 
I  cannot  be  a-Hrertained,  or  even  as  it  seems  ii'  it  ap]Kar  pro- 
■btr,  from  the  time  which  has  elapsed  since  the  neatii,  that 
light  be  a  matter  of  some  difficulty  to  ascertain  them,  it 
*  '  e  sufficient  to  lay  such  gcMds  ax  the  property  of  "a  per- 
I  anfcnnwn."  In  a  rase  where  the  prisoner  was  indicted 
r  atading  a  leaden  coffin,  the  praiierty  of  a  person  unknown. 
N  objected  that,  though  the  coffin  had  lain  in  the  ground 
'  yoars,  yet,  as  the  same  family,  of  which  tlie  de- 
1  been  a  member,  remained  on  the  H|>ot.  and  as  it 
iar  that  any  inquiry  whatever  had  been  made  to 
I  the  personal  repn'srntative,  tlierc  was  a  want  of 
e  diligence  in  the  prosecutor;  but  it  was  ruled  to  be 
sidBcieflt  after  sn  many  years  had  paased.  (z)  In  the  same 
CH>P  it  waa  also  ruled  that  a  count,  laying  tlie  coffin  as  the 
property  of  certain  periwna  being  the  then  churchwardens, 
ronld  sot  be  supported,  (a) 

f  WiillLVt'i  UH.  C«-.  U   BIbm.  J.  GJnc  IIO.  wbniethc  theft  U  called  jWtUin  in 

titUf  t^^m.  All.  1813.  3  Cinipb  Sfrt.  turn.  1  Usle  5I£.   1  Hank,  P,  C.  c   ~~ 

f  Poll.  Chap,  on  Reiiiving  Sleltn  Goaib.  4  BIdcIi.  Com.  238. 

I   t  llBHk,  r.  C.  c.  3^.1,44,  S  end.  F.C.  y  Aiion.  3£b«.  V.C.c.  16. 1.89.  p. « 

. .  le  >.  M.  p.  SSI.  a  Anon.  tor.  BuUei,  J.    Cctlcr  Utlt.  k 

I  .lull,  Cbap.  on  Sarriltet  964.  1794.  1  East.  P.  C.  c.  16.  >.  8?.  p  J*~ 

H  A<U$,  W.  IM.  «  /</,  Itid.                              ^'* 

I  Hajan't  cue,  It  Co.  113.  sad  3  Idii. 
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orthaown-  If  a  nan  die  intestate,  and  the  goods  of  tlie  deceased  be 
^^'^^  stden  before  administration  committed,  such  goods  shaU  be 
oiJd§' '  supposed  to  be  the  goods  of  the  ordinary ;  but  if  a  man  die^ 
MftMd  having  made  a  will  and  appointed  an  executor,  the  goods 
l^*'^*^*  shall  be  supposed  to  be  the  goods  of  the  executor,  even  before 
rei  lAoi  P^'^  ^  g^mnted  to  him.  (b)  Neither  the  ordinary,  nor  an 
.[*1  I42j  executor,  nor  administrator,  need  shew  their  title  ^necially, 

it  beina  founded  on  their  own  possession ;  in  whi»  case  a 

general  indictment  lies  without  naming  themselves  ordinary, 

executor,  or  administrator,  (c) 
OfMMnbip       Some  cases  remain  to  be  noticed,  where  the  ownership  of 
cicuiu^Acu  pM>ds,  and  the  mode  of  describing  the  property  in  them,  have 
of  pvUa-     been  regulated  by  the  provisions  of  particular  acts  of  par- 
"*•"*•         liament 

4SG60.IIL  Amongst  others,  the  43  Geo.  IIL  c.  59.  s.  S.  enacts,  «that 
Toois,^ial  ^  ^^^  <^d  property  of  all  tools,  implements,  timber,  bricks, 
ptonenuy  stones,  gravel,  and  other  materials,  purchased,  gotten,  or 
•jjjjj*-  had,  by  or  by  the  order  of  justices  in  counties,  or  the  snrvey- 
iM^  to  ^^^f  county  bridges  for  the  time  bein^,  or  in  any  respect  be- 
covwtlM^  longing  to  such  counties,  shall  be  and  the  same  are  hereby 
22^.^  vested  in  such  surveyor  for  the  time  being ;  in  whom,  open 
Tofor.         ftny  action  or  indictment  being  commenced  or  prosecvted, 

such  property  may  be  laid." 
550«o.iir.      The  55  Geo.  III.  c  137.  s.  1.  enacts,  **  that  the  property  of 
gm.t^i.  mill  In  gii  imii  singular  the  goods,  chattels,  furniture,  provi- 
Bittira,  %^'  sions,  clothes,  linen  and  wearing  apparel,  tools,  utensils,  ma- 
pani,  ice.   terials  and  things  whatsoever,  had,  bought,  procured,  or  pro- 

for  ttuTuM  ^^  foi*  ^®  u^  o^  ^®  P^^  ^f  A"7  parish  or  parishes,  town- 
ofUiepoor,  ship  OT  townships,  hamlet  or  hamlets,  place  or  places,  shall 
^^^  ^^     be  and  the  same  is  hereby  vested  in  the  overseers  of  the  poor 
MeimT'*     ^  ^cl'  parish  or  parishes,  township  or  townships,  hamlet  or 
hamlets,  place  or  places,  for  the  time  being,  and  their  sncoes- 
sors  in  office,  for  the  purposes  of  this  act ;"  and  then,  after  em- 
powering such  overseers  to  bring  any  action,  or  prefer  any 
indictment,  in  respect  of  such  goods,  kc.  it  furllier  enacts,  that 
**  in  every  such  action  and  indictment  the  said  goeds^  chat- 
tels, provisions,  clothes,  linen,  wearing  apparel,  toob,.ntBBril8y 
materials  and  thingp,  shall  be  laid  or  described  to  be  tiw 
property  of  the  overseers  of  the  poor  for  the  time  beiag^ 
[*1143]  *of  such  parish  or  parishes,  township,  or  townships,  haadet 
or  hamlets,  place  or  places,  without  stating  or  qpecifyimg 
the  name  or  names  of  all  or  any  of  such  overseers.'^  (d) 
56  Geo.  The  56  Geo.  III.  c  73.  enacts,  that  ^  it  shall  be  lawfU  aad 

Miner Js*  ^^^^  he  deemed  sufficient  to  all  intents  and  purposes  what- 
and  tin-     soever,  for  the  conviction  of  any  offender  or  offisnders  chai|;- 

b  1  Hale  514.  2  Eait.  P.  C.  c.  16.  s.  89.  p.  perty  of  such  goods,  ftc.  is  or  maj  bo  Tosied 

65S.  in  any  other  persons,  jointly  with  or  I 

e  1  Hale  514«  pendent  of  the  overseen  of  the  pMMr  of 

d  It  further  provides,  that  the  act  shall  not  parish,  towoihip^  kc, 
extend  to  repeal  any  acts  whereby  the  pro- 


.  Tl.^3.] 
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I  in  aiiy  imlicUucnt  with  graiiit  or  petit  l^ircenjt  for  or  on 
tccoaiit  of  KtcaliDR  iin>  iqincrals,  or  any  timhen  iron,  or 
Itiicr  timlcriflh  hmci)  in  oi-  for  i\»\  working  of  minei,  tinng 
!  penfiiial  jiropertj'  of  any  company  or  ftdveiiturert*  carry- 
j  on  the  saints  la  allc|;e  an^  aver  tbat  tbc  minerals,  tim- 
iTi  iron,  or  otlirr  materials  so  Htolt-n,  arc  the  property  of 
t  or  more  of  the  pai-tnors  ur  uilvenlurera  in  ifuch 
Ining  conoern,  and  othei-s  liis  or  their  partners  or  tn-od- 
Wturoi-s,  without  naming  surh  other  partntrs  or  co-ad- 
lintiireni ;  and  that  such  form  of  describing  the  property 
lolcn  from  i^urh  company  or  adventurers  .ihall  he,  td  all 
mis  and  purposes  whatsoever,  as  valid  and  effectual  in 
1  if  the  same  were  averred  to  be  the  property  of  all 
I  thereof,  and  as  if  the  names  of  all  such  ownera 
Icularly  and    distinctly   set  forth   tn  such   indict- 

t  the  statutes   also,  which  are   merely   lora)   and 

cnntain   provisions  of  a   mimilar  nature  ;    as  the 

'  Oeoi  III.  scss.  1.  c.  30.  relating  to  the  Globe  Inmranee 

wsy.    That  statute  enacts,  that  in  all  indictments  and 

formations   it  shall  be  lawful  to  state  the  pn)perty  of  the 

ifltv  to    he  the    prO|iei-ty   of  the   treasurer  for   Hm  time 

eing.' 

^Id  a  case  which  occurred  upon  a  statute  17  Geo,  III. 
L-it  was  decided,  that  n  here  an  art  of  parliament  gives 
'  (  capacity  and  a  cur])ftiittc  name  to  any  body  of 
1  vests  property  in  them,  such  property  must  bo 
I  indictment  to  belong  tit  them  in  tiieir  corporate 
1  not  in  the  names  of  the  individual  members.  The 
1  were  indicted  lor  rutting  down  in  the  night-time 
I  growing  on  Enfield  Chase;  and  the  indictment  con- 
it  two  counts,  the  first,  laying  the  property  in  the  trees 
I  bdonging  "to  Joseph  Brown,  George  Cook,  and  Wil- 
Scocuie,  then  being  the  churchwardens  of  Enfield 
bnuid;"  and  the  second,  laying  the  property  as  belong- 
"  In  Joseph  Brown,  George  Ouok,  and  William  Sedcole, 
f  the  said  Joseph  Brown,  George  Cook,  and  William 
idoolo,  Uien  being  the  churchwardens  of  the  parish  church 
of  Enfield,  in  the  county  of  Middlesex."  it  appeared  that 
ky  tlio  statute  17  Geo.  II1.C.  17.  (which  was  passed  for  the 
■Wpose  of  dividing  Enfield  Chase)  the  allotment  of  land 
von  which  the  trees  were  taken,  was  vested  in  the  •'  churcb- 
wtrdcas  of  Enfield  for  the  time  being,"  and  their  successors 
far  tvtr  in  trust,  he. ;  hut  that  by  a  subsei^uent  section  of  the 
■tttBte  the  churchwardens  were  incor|>nrat«'d  by  t)ie  name  of 
"The  Churchwardens  of  the  parish  chui-ch  of  Enfield  in  fte 
oonotjF  of  Middlesex."  And  the  counsel  for  the  prisoner 
Mbmitted  that  the  indictment  was  defective  in  laying  ti)0 
property  in  tlic  trees  as  belonging  to  tlic  i»di^'idual  mem- 
lers  composing  the  corporation  by  their  private  names,  in- 
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stead  of  laying  the  property  as  belonging  to  the  corpora- 
tion by  their  public  name.  On  tl^e  part  of  the  Crown  it  was 
oontendedy  tiiat  the  private  names  might  be  expunged  as  sur- 
plusage. 

The  court  held  the  objection  to  be  fatal,  and  said,  ^  The 
indictment  would  have  been  clearly  right,  if  the  first  clause 
of  the  act  of  parliament  which  vests  the  proper^  in  the 
churchwardens  for  the  time  being  had  stood  single.    Bot 
the  clause  which  gives  the  churchwardens  a  corporate  ca- 
pacity»  and  a  corporate  name,  puts  an  end  to  the  qnestion ; 
[*1145]  lor  where  any  description  of  men  are  directed  *by  law  to 
act  in  a  corporate  capacity,  their  natural  and  individnal  ca- 
pacity, as  to  all  matters  respecting  the  subject  of  their  is- 
corporationt  is  totally  extinct    The  present  indictment  de- 
scribes the  trees  to  be  the  property  of  certain  individuaUf  by 
their  names ;  but  the  act  of  parliament  shews  the  property 
to  be  in  the  corporation.    If  an  action  were  brought  in  the 
private  names  of  the  present  prosecutors,  for  any  matter  re- 
latittg  to  their  public  capacity,  they   must  unavoidably  be 
non-suited ;  and,  d  fortiori,  it  must  be  erroneous  in  a  crimi- 
nal prosecution*    But  it  is  said  that  the  private  names  may 
be  expunged  as  surplusage.    In  the  first  count,  supposing 
them  expunged,  the  remaining   description   would  be  *  tlM 
churchwardens  of  Enfield,'  which   is  not  the  name  of  tiie 
corporation;  and  therefore  that  count  would  still  be  wrong. 
In  the  second  count,  it  is  true,  the  corporate  name  is  used; 
but  the  property  is  not  laid  to   be  in  the  corporation  of 
that  name,  it  is  laid  to  be  in  the  private  persons,  and  flie 
public  name  is  used  merely  as  a  description  of  those  per- 
sons.   The  prisoners  must  therefore  be  discharged  on  this 
indictment."  (e) 
Bntwbtie       But  where  property  was  vested  in  certain  trustees,  under 
P^^jll^^  an  act  of  parliament,  who  were  not  incorporated^  nor  had 
tnntMSDot  any  public  name  given  to  them  collectively;  it  was  holden 
vi^ot^^'   that  tiie  property  should  have  been  laid  in  the  indictment 
^J[|^l^^     as  bdonging  to  them  in  their  individual  names.    This  point 
iMbUc         was  decided  in  a  case  where  the  prisoners  were  indicted  for 


stealiiu;  lead^  which  had  been  aflixed  to  a  workhouse  of  the 
th!im  col-  poor  €«  a  certain  place,  called  the  **  Old  Artillery  Ground  f^ 
]«cthrelj»  and  the  property  was  laid  as  belonging  to  *^  the  Trustees  of 
uw^^u^  the  poor  of  the  Old  Artillery  ground."  It  appeared  that  by 
iadictiMiit  the  14  Geo.  III.  c.  30.  certain  persons  were  appointed  trus- 
inUwirin-  tees  of  the  work-house  in  question,  and  that  all  fixtureSf 
[*1 146]  furniture,  &c  were  vested  in  them ;  and  Hhat  the  act  also 
dividual  contained  this  clause,  ^^and  the  said  trustees  are  hereby 
Shexrin  -  eHnpowered  to  prefer,  or  order  the  preferring  of  any  bill  or 
ton'"case.    bufs  of  indictment  against  any  person  or  persons,  who  shall 

e  Patrick  and  Pepper  (case  oQ,  O.  B.  1783.     1  Leach  253.    3  East.  P.  C.  c.  2S.  f.  7.  p. 

1059. 
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steal,  take,  or  cany  away  any,  or  any  part  of  such  things ; 
and  the  monies  and  tilings  which  shall  be  so  stolen,  taken,  or 
carried  away,  shall  in  every  such  indictment  be  laid,  and 
deemed,  and  taken  to  be  the  property  of  the  Trustees  of  the 
Feer  ef  the  Old  JMiUery  Chround.  And  every  indictment  so 
preferred  shall  be  held  good  in  law,  to  all  intents  and  pur- 
poses." The  question  having  been  raised,  whether  the  in- 
dictment had  well  lud  the  property  as  belonging  to  **the 
Trusi^s  of  the  Peor  of  the  Old  Artillery  OrounS:**  the  court 
held  tiiat  it  had  not;  for  as  the  act  of  parliament  had  not 
incorporated  the  trustees,  and  by  that  means  given  them 
coilectiyeiy  a  pMic  namef  the  property  should  have  been 
laid  as  belonging  to  A.,  B»,  C,  &c.,  by  their  proper  names, 
and  the  woHs  **  Trustees  of  the  Poor  of  the  Old  ArUllery 
Oroumd^  sabjoined  as  a  description  of  the  capacity  in  which 
they  were  authorised  by  the  legislature  to  act  (/) 


SECTION  IV. 

OF  THE  IlTDICTMEirT,    TRIAL,  AND  PUNISHMENT. 

It  is  not  intended  to  enter  particularly  upon  the  form  of  indictment. 
an  indictment  for  larceny,  concerning  which  ample  informa- 
tion is  given  in  those  works  which  treat  expressly  upon  the 
snbject  of  criminal  pleading,  (g)  It  may  be  briefly  ob- 
served, that  the  prisoner  must  be  charged  with  the  offence 
in  the  technical  (orm,  **  feloniously  did  steal,  take,  and  carry 
♦away  ;•'  or,  as  is  said  to  be  most  pi'opor  wlien  rattle  ryc  the  r*j  1471 
subject  matter  of  the  larceny,  "  IVloniously  did  steal,  take, 
an!  lead  away."  (A)  The  value  of  the  goods  should  be 
stated  in  order  that  it  may  appear  whether  the  offence  be 
grand  or  petit  larceny,  (t)  And  it  has  been  abundantly 
shewn  that  the  property  must  be  laid  in  some  person  who 
has  in  legal  consideration  a  sufticicnt  ownership  for  that 
{mrpose.  {k) 

With  respect  to  the  proper  description  of  the  goods  stolen,  Description 
difficulties  will  sometimes  occur.    The  genei-al  rule  is  given,  °^'^® 
that  they  should  be  described  with  such  a  certainty  as  will  S"**'^' 
enable  the  jury  to  decide,  whether  the  chattel  proved  to  have 
been  stolen  is  the  very  same  with  that  upon  which  the  indict- 
ment is  founded,  and  shew  judicially  to  the  court  tliat  it  could 

/Sherrington  and  Bulkey  (case  of)  O.  B.  73.  note  (/)  the  learned  author  says,  '^It  has 

1789,  I  Leach  513.  been  said  thitt  for  stoaling  a  horse,  it  should 

g  Stark.  Grim.  Plead.  10,   et  sequ.     180,  becepitft  ahJuxit,  for  stea ling  a  sheep  rept/ 

iimqu.      42S,  et  tequ.   3  Chit.  Grim.  L.  944,  et  ef^ugavti ;  but  I  find  no  decision  which  war- 

eisepL    Cro.  Girc.  Gump.  p.  246,  et  stqu,  rants  tht>sc  unprofitable  distinctions." 

k  2  Hale  184.    2  East.  P.  G.  c.  16.  s.  159.  t  2  East.  P.  G.  c.  16.  s.  159.  p.  778.   AlUe^ 

p.  77f.    Starkie  Grim.  Plead.  73,  427,  437.  1031.    Post.  1151. 

3  Chit.  Grim.  L.  l^SO.  In  Stark.  Grim.  Plead.  /:  Antt<,  1129,  ct  sequ, 
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have  been  the  subject  matter  of  the  offence  charged*  and  am- 
ble the  defendant  to  plead  his  acquittal  or  comYictioii  to  % 
subsequent  indictment,  relating  to  the  same  chatleL  (I)  And 
it  is  quite  necessary  that  it  should  appear,  on  the  face  of  Hio 
indictment,  that  the  thing  taken  is  such  whereof  laromy  mkj 
he  committed :  so  that,  as  we  hare  seen,  where  the  indictflMst 
was  for  stealing  a  pheasant  which  prima  facie  is  wit  «  aab- 
ject  of  larceny,  it  was  holden  to  be  necessary  to  state  that  it 
was  either  dead,  tame,  oir  confined,  (ui) 
-  It  is  also  laid  down  as  a  rule  timi  when  the  subjectmatter 
is  deftited  by  a  statute,  the  descriptive  words  oontafawi  in  the 
act  should  be  also  used  in  the  indictment:  and tiial  nhttD  the 
[*1148]  act  uses  several  descriptive  terms,  one  of  *which,  keii^nw- 
ral,  includes  the  more  specific  term ;  an  indictment  mNui  be 
bad  which  used  the  more  |;eneral  instead  of  the  moro  ifirial 
description,  (n)  And  an  instance  is  given  where  an  indict- 
ment under  the  statutes  14  Geo.  IL  c.  6.  and  1 5  Geo.  II.  c. 
34.  for  stealing  a  coir,  was  holden  not  to  be  sustained  ky  fte 
fact,  that  the  defendant  stole  a  hnfer  ;  on  the  ground  that  as 
those  statutes  mention  botii  heifer  and  coWf  they  must  be  con- 
sidered as  having  used  one  term  in  contradistinction  to  itut 
other  in  describing  the  several  animals  they  were  intended  to 
protect  (o) 

We  have  seen  that  hank-noteSf  together  witii  mamr  oHmt 
written  securities,  are  expressly  made  the  subject  of-  laroeny 
by  £  Geo.  IL  c  25.  (n)  it  is  said  to  have  beni  fiNrmeiiy  Ite 
practice  upon  all  inuictments  for  stealing  such  popertyt  to 
set  out  the  notes  or  other  securities  at  full  length ;  (q)  but  it 
Is  now  settled  tliat  they  may  be  described  in  a  general  man- 
ner; and  need  not  be  set  out  verbatim,  (r)  But  still  tiie  in- 
dictment must  follow  some  of  the  descriptions  of  pit^wiiy  as 
given  in  the  statute :  so  that  wliere  a  prisoner  was  churged 
with  stealing  **  a  certain  note  commonly  called  a  bank-note^'' 
of  the  value,  &c.  and  convicted,  an  objection  which  was  taken 
to  this  description  of  the  note  was  referred  to  the  Judges ; 
who  all  held  the  indictment  ill  laid ;  as,  in  describing  tiie 
property  stolen,  to  be  *<  a  note  commonlv  calied  a  kmfc-notet^ 
it  did  not  follow  any  of  the  descriptions  of  property  in  ^ 
statute,  and  in  other  respects  seemed  inaccurate.  {$) 

The  necessary  description  of  a  bank-note  underwent  con- 
siderable discussion  in  a  late  case  of  an  indictment  upon  tiie 
embezzling  act  39  Geo.  III.  c.  85.    The  indictment  charged 
[*i  149]  the  prisoner  witii  embezzling  **  divers,  to  wit,  nine  ^Hmnk- 
bank-Dotes  uotes  for  the  payment  of  divers  sums  of  money,  amounting  in 
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/  Stark.  Criin.  Plead.  181. 

m  Antt^  1126. 

n  Surk.Crim.  Plead.  181.^ 

o  Cooko*f  case,  1  Leach  105. 

p  AnUj  1114. 

7  3M.aodS.54t 


r  2  East.  P.  C.  c.  16.  f.  1£9.  p.  fH. 
Milnu^s  case,  2  Eatt.  P.  C.  c.  16.  s.  37.  p^  6I& 
Johnson's  case,  2  Leach  1103  not*  (•)  mrk. 
Crim.  Plead.  429.  note  (0- 

$  Craven*f  case,  Latuatter  Suid;  An*  ItOI. 
Mich.  T.  1801.  2  East.  P.  C.  c.  16.  s.  37.  p. 
BOI,  e^. 
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B  whnle  to  a  certaiD  Hum  of  moiief,  to  wit,  the  sum  of  92. 
f  lawful  money  of  Great  Britain,  and  of  tlie  value  of  91,  of 
*  t  lawfnl  numi-y ;"  Mnd,  upon  ormr  to  Inverse  thp  Jiiilgment, 
{wha  objmrf  d  tliat  none  of  the  ca.ses  had  determined  that 
an  indirtment,  containing  no  dcscriiition  of  any  par- 
nlar  nntt;   mhatever,    was  sufficient:   but  tlie  court  held 
1  wa.'^  M  sufficient  description.     Lord  Kllenl>orough| 
.1.   said,   that  be  considered  that  after  tho  statute  bad 
':>  bank-notes  the  subject  of  larceny,  they  might  be  de- 
libnl  in  the  same  manner  as  other  things  wliicb  )mve  an  in- 
'r-  value,  that  is,  by  any  description  applicable  to  them 
%  chattel ;  that  to  describe  them  as  bank-notvs  for  the  pay- 
it  of  money  seemed  tn  be  a  larger  desci-iption  than  the 
tale  strictly  required  ;  and  that  the  indictment  in  <|ucstion 
I  set  forth  number,  value,  and  Species,  (bank-note  being 
B  species,  the  value  91.,  and  the  number  nine.)  and  thereby 
■plied  with  the  strict  and  technical  rule  of  law.    Le  Blanc, 
I  in  delivering  his  judgment,  said,  "Where  a  specific  thing 
~     'e  the  subject  of  larceny,  it  is  only  necessary  to  describe 
ich  spcciuc  thing,  it  being  a  species  of  thing  that  is  the 
yect  of  larceny.  For  instance,  it  is  not  nei^ssary  in  charg- 
I  a  larceny  of  sheep,  to  describe  it  either  as  a  wether,  ewe, 
b,  yet  it  cannot  be  doubted,  if  such  an  argument  could 
ivail,  tut  it  would  be  of  advantage  to  the  prisoner  that  it 
mid  be  described  more  particularly,  because  if  it  were,  and 
'a  such  case,  should  ful  to  prove  it  to  be  of 
iilai-  description,  the  prisoner  would  thereupon  be 
d  ts  an  acquittal.     So  also,  it  may  be  said  of  bank- 
•I  Itlt  not  necessary  to  describe  u  bank-note  pai-ticular- 
taa  a  bank-note  for  the  payment  of  W..  51.,  or  30/.  because 
§;Wb«laoever  aum  it  may  be  payable,  it  is  still  a  bank-note. 
ike  nanner,  in  an  indictment  for  stealing  an  handkerchief. 
I  not  nf^cos-sary  to  describe  it  as  a  handkeiThief  of  any 
"c  make  or  materials,  as  that  it  is  of  silk,  linen,  or  any 
>  particular  quality.    The  argument  up<m  this  part  of 
e  has  uriKCii  from  *the  practice  that  has  prevailed  of 
Ing  the  pai-ticular  sum  for  which  the  note  is  payable, 
I  that  (he  money  secured  ttiereby  is  unsatisfied.     But  the 
amnrer  lo  itudi  an  argument  is  this,  that  whether  it  be  paya- 
ble fur  one  Rum  or  for  another,  it  is  cqudlly  a  bank-not^  and 
I  bank-note  Is  the  subject  of  larceny.     Therefore,  this  ia  not 
'   I'ljcction,  that  the  bank-note  is  not  sufficiently  set  out. 
'  r  ilescription  is  necessary  than  is  required  for  other 
'^  hich  arc  the  subject  of  larceny ;  and,  under  the 
< '  ii:ime  of  bank-note,  the  particular  species,  if  the  sum 
<r  which  the  note  is  payable  ran  be  said  to  constitute  a  spo- 
'  iM,  may  be  proved."  (() 

It  appears  to  have  been  determined,  that  notes,  bills,  Sac 
nithin  the  statute  2  Geo.  II.  c.  25.  should  be  laid  to  be  the 
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U  dfKTib-  property  of  A.  B.,  and  ought  not  to  be  described  as  diaUeU  : 
ed  at  chat-  but  it  was  also  holdcn,  that  upon  an  indictment  which  laid 
^^'  them  to  be  *•  Uie  pi-uperty  and  chattels  of  S.  S./'  the  word 

chattels  might  be  ivjected  as  suqilusage*  (ii) 
Concitnion     '  Where  an  indictment  upon  the  same  statute  2  Geo.  II.  c  25. 
of  aniodict.  grated  tlie  ofTeiico  to  liave  been  committed  against  the  form  of 
Gra!ii?c.    ^h<)  statute,  and  not  of  the  statutes,  it  was  objected  to,  on  the 
S5.        '    ground  of  tlie  statute  2  Geo.  II.  c  25.  having  once  expired, 
and  being  revived  by  the  statute  9  Geo.  II.  c  18.    It  became 
unnecessary  for  the  Judges  to  give  anv  opinion  on  this  objec- 
tion, another  point  having  been  reserved  for  their  consideration ; 
but  those  Judges  who  adverted  to  it  thought  the  form  of  the 
indictment  good,  and  tliat  tlie  rc-enacting  stsitutc  was  the  on- 
ly statute  in  force  against  tlie  offence ;  (w)  and,  in  a  subse- 
quent case,  an  indictment  for  stealing  hank-notes  against  the 
form  of  the  statute  was  ruled  to  ho  good,  (x) 
(*I161]       *An  indictment  for  petit  laiTcny  only  differs  fi-om  one  fur 
indictinciit  grand  larceny  in  tliis,  tJiat  the  value  of  the  property  taken  is 
for  petit      ijiiii  ni;  Qii^  shilling  or  under. 

TriaM  ar-  Lsrceiiy.  Ukc  every  otiier  offence,  must  regularly  be  tried 
ceoy  iniist  in  the  same  county  or  jurisdiction  in  which  it  was  committed : 
be  tried  iii  but  it  must  be  noted  with  i*esi)ect  to  larceny,  that  the  offence 
couutyr'  *®  considered  as  committed  in  every  county  or  jurisdiction 
But  tbii  into  which  the  thief  carries  tlie  goods ;  for  the  legal  possession 
offence  is  Qf  jjiem  still  remains  in  the  true  owner,  and  every  moment's 
M^comroit-  contiuuance  of  the  trespass  and  felony  amounts  t<»  a  new  cap> 
teciinrvny  tion  aiid  aspoilation.  (y)  The  late  statute  59  Geo.  III.  c.  27$ 
*^o""h«  h"'  **  That  in  any  indictment  for  any  felony  committed  on  board 
the^thief  ^u^y  barge,  boat,  ti-ow,  or  otiier  vessel  whatever,  employed 
carries  the  or  usod  in  Carrying  or  conveying  goods,  wares,  and  mercban- 
goods.  j«2^  ^p  j^  which  any  such  goods,  wares,  or  meiThandize, 
navTga-'^"  shall  be,  in  or  upon  any  canal,  navigable  river,  or  in«r 
tions  land  navigation,  in  any  pai*t  of  tlie  kingdom  of  Qreat  Bri" 

may  be       ^£||  ^,^{  Ireland,  it  shall  be  sufficient  to  allege  that  such  felo- 
FiTiiny"  *'    '^y  was  committed  within   any  county  or  city  through   any 
cQuiitj        part  whei'eof  such  boat,  barge,   trow,  or  other   vessel  sh^l 
whicif'the    '^^^®  passcd  in  tlie  course  of  tlic  voyage  or  journey  during 
naTigation   whlch  such  felony  shall  have  been  coininitted ;  and  in  cases 
paisei.       wherein  the  sides  or  banks  of  any  navigable  river,  canal,  or 
inland  navigation,  or  the  centre  thereof,  shall  constitute  the 
boundary  of  any  two  counties  or  cities,  it  shall  be  sufficient 
to  allege  that  such  felony  was  committed  in  either  of  the  said 
countiesor  cities  through  which,  or  any  part  thereof,  such  boat, 
barge,  trow,  or  other  vessel,  shall  have  passed  in  the  coui'se 

11  Sadi  and  Morris  (case  of),  O.  D.  1787,  son,  B.  on  the  occasion,   who  declared  hi* 

and  afterwards  before  aU  the  Judges,  2  East,  concurrence,  considering  the  reviving  etatate 

P.  C.  c.  16.  37.  p.  601.  as  in  i>Aect  re-enacting  the  provisions  of  the 

w  Phipoe's  case,  1795,  2  East.  P.  C.  c.  16.  expired  law.                                                        i 

s.  37.  p.  599,  C01.  .4n/e,  1U9.  j/3  Inst.  113.  .1  Hale  507,  508.    2  Hale 

X  Moifian^f  case,  eor.  Lawrence,  J.  Rtad-  163.     1  Hawk.  P.  C.  c.  33.  s.  52.     4  Black. 

tsi|r  Lent  Ass.  1796,  2  East.  P.  C.  c.  16.  s.  37.  Com.  304.     2  East.  P.  C.  c.   16.  i<.   156.  p. 

p.  601.  Lawrence,  J.  conferred  with  Thorn-  771. 
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of  the  voyage  or  journey  during  which  such  felony  shall  have 
been  committed ;  any  and  every  such  felony  shall  and  may 
be  inquired  of,  bied,  and  determined  in  tlie  county  or  city 
within  which  the  same  felony  sliall  be  so  ailegexl  to  have 
been  committed ;  and  all  and  every  person  and  persons  who  ^^J^^^^ 
shall  be  convicted  of  any  such  felony  as  to  be  inquired  of^  conTJcted 
tried,  and  determined,  as  aforesaid,  shall  be  subject  and  lia-  }^  ^  '"j?: 
ble  to  all  su(*h  pains  of  death,  and  other  pains,  penalties,  and  {f^nrand* 
forfeitures,  as  such  person  and  ])crsons  convicted  of  such  peoaitiei 
felony  would  have  been  subject  and  liable  to  in  case  such  -^jL^"^^ 
felony  had  been  inquired  of,  tried,  and  determined  in  the  coun-  county 
ty  in  which  the  same  felony  was  actually  committed ;  any  law,  where  fact 
statute,  or  usage  to  tlie  conti^ary  in  any  wise  notwitlistanding :  ]Ji"  JJiT' 
Provided  always,  tliat  nothing  herein  contained  shall  extend, 
or  be  construed  to  extend,  to  affect  the  jurisiUction  of  the 
High  Court  of  Admiralty,  or  of  any  commission  for  the  trial 
of  offences  under  28  H.  YIII.  c.  15.'^ 

Therefore,  if  a  man  steal  goods  in  the  county  of  A*  and 
carry  them  into  the  county  of  B.,  he  may  be  indicted  for  the 
larceny  in  the  county  of  B.  But  it  should  be  observed,  that 
the  laireny  in  the  county  into  which  a  thief  carries  the  stolen 
goods  may  be,  in  some  resi>ects,  of  a  diffei'cnt  nature  from  tlie 
brceny  in  the  county  in  which  he  first  took  them :  as,  if 
fimr  men  steal  goods  in  the  county  of  A.  and  divide  the 
spoil  in  that  county,  and  then  severally  carry  their  shares 
into  the  county  of  B.,  the  offence  in  the  former  county  will 
bejoinl,and  one  of  which  the  parties  may  all  be  convicted 
upon  the  same  indictment ;  but  in  the  latter  county  tlic  of- 
fence will  be  several^  and  tlie  subject  of  separate  prosecu- 
tions. 

The  following  case  was  ruled  upon  this  principle.     Four  Bameit 
prisoners  wei-c  indicted  for  stealing  a  variety  of  articles  of  J*"^  ®****'* 
hardware  in  the  county  of  Worcester,     It  apjieared  upon  the  ThTfour 
evidence  that  the   articles  in  question  wei*e  made  up  into  a  prisoners 
package  at  Birmingham,  and   dispatched  by  the  canal  from  fi**tho^°°*^* 
•that  place  to  Worcester,  to   be  forwarded  down  the  river  r*ii521 
Severn  to  Bristol.      The  package  arrived   safely  at  Wor-  county  of 
tester,  where  it   was  transferi*ed  fi*om  the  canal  boat  to  a  (Uoucestt'r, 
barge  called  the  Blucher,  in  which  it  was  to  be  conveyed  a  ^\"'V'*^'^" 
great  part  of  the  way  down  the  Severn ;  namely,  to  a  place  that  cnu"- 
called  Brimspill  in  the  county  of  Gloucester.     The  prisonei's  ^y^  ^^nd 
were  bargemen  on  board  the  Blucher;  and  during  the  voy-  [|',?(|* their 
age  from  Worcestei*  to  Bi'imspill,  the  course  of  which  was  shares  into 
nearly  equal  in  the  two  counties  of  fForcesfer  und  Glances-  «he  county 
ter,  being  about  thirty  miles  in  each,  the  articles  in  question  ccstej"7n 
were  stolen  fi*om  tlie  package ;  but  they  wej-e   not   missed  their  sepn- 
till  the  barge  arrived  at  Brimspill.     At  that  place  the  cargo  ^^^^^  '|J6«^: 
was  unloaded,  and  put  on  boanl   another  vessel,  to  be  cai*-  ruled  that 
ried  onwards  to  Bristol ;  and  the  Blucher  barge  returned  to  ^^is  was 
Worcester  navigated   by   the   prisoners.     Suspicion  having  i"°'^*/°'"' 
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the  county   fallen  upoii  them^  they  were  aiq;ireheiided  in  the  coanty  of 
ofWor-      Worcester,  when   their  'respective  bags   were   immediately 
^^^te  "^  searched/  and  a  portion  of  the  stolen  articles  was  found  ii^ 
larcenief     each  of  them.    It  was  then  proved,  that  upon  their  ajqpre- 
^^^^        hension,  and  upon  being  required  to  account  for  the  posses- 
and  the       sion  of  the  articles,  they  stated  that  the  package  was  broken 
fuhiectof    by  accident  while  on  board  the  Blucher,  on  the  voyage  from 
iKtMNcu-      Worc^ter  to  Brimspill,  when  the  articles  fell  out,  and  they 
tionr.         took  them  and  made  a  division  of  them  immediately.    They 
did  not  state  at  what  part  of  the  voyage  this  tnnnsaction 
took  place ;  but  it  appeared  probable  that  it  took  place  in  the 
county  of  CrUmcester,  and  there  was  no  evidence  to  rebut  tiiat 
probability.    Upon  these  facts  the  learned  Judge  ruled  tiiat 
the  indictment  could  not  be  supported  against  the  prisoners 
as  for  a  joint  larceny  in  the  county  of  Warcestert  and  put  the 
rx>unsel  for  the  prosecution  to  his  election;  who  accoi^ngly 
proceeded  against  one  only  of  the  prisoners,  who  was  convict- 
ed, and  sentenced  to  transportation.  {%) 
r*1 1  ^'^1      *There  are  some  exceptions  to  the  rule  that  a  larceny  b 
I  **.   J  committed  in  every  county  or  jurisdiction  into  which  the 
to  ^rrau  ^i^f  carries  the  goods.    For  if  the  original  taking  be  tmdk 
thet  a  lar-  whereof  the  common  law  cannot  take  cognizance,  as  if  the 
coined   S9^^  ^  stolen  at  sea,  the  thief  cannot  be  indicted  for  the  lar- 
in  every      ^^7  ^^  ^^7  couuty  into  which  he  may  carry  them.  {a\ 
county  into      A  similar  exception  prevailed  also  till  lately,  wnere  the 
^ef^car-^    Original  taking  was  in  Scotland.    And  it  appears  to  have 
ries  the       been  holden,  that  a  thief  who  had  stolen  goods  in  that  com- 
goods.        try  could  not  be   indicted  in   the  county  of  Cumberland, 
Exceptions  where  he  lyas  taken  with  the  goods,  {b)    But  aft^r  this  de- 
fand  ^T'  ^^^^^  the  13  Geo.  III.  c  31.  was  passed ;  the  fourth  sectioB 
ireUod,      of  which  provided  for  the  trial  of  such  offenders  in  that  part 
h^^    of  the  united  kingdom  in  which  they  might  have  the  stmcn 
in.c.31.^*  S<>ods  in  their  possession :  and  since  the  union  withA^loiii^ 
s.  4.  and'    a  general  provision  has  been  made  as  to  this  subject  by  the 
m^^w     44  Geo.  III.  c  92.  s.  7.  which  enacts,  ^  that  if  any  person 
y.  7.^     *    or  persons  having  stolen,  or  otherwise  feloniously  taken 
money,  cattle,  goods,  or  other  effects,  in  any  one  of  tiie  parts 
of  the  said  united  kingdom,  shall  afterwards  have  the  same 
money,  goods,  chattels,  or  other  effects,  or  any  part  thoeo^ 
in. his,  her,  or  their  possession  or  custody,  in  any  other  wrt 
of  the  united  kingdcmi,  it  shall  and  may  be  lavrful  to  indid^ 
try,  and  punish,  such  person  or  persons,  for  theft  or  laroeayt 

e  Harnett,  Smith,  Burton,  and  Purser  (case  only  permitted  them  to  plead  guilty,  oatb* 

of,)   ear.   Holroyd,  J.  fVorcesier  Sum.  Ass.  prosecutor  undertaking  to   recommeod  tbM 

1818.    Separate  indictments  were  afterwards  strongly  to  mercy. 

preferred  against  the  three  other  prisoners,  a  3  Inst.  113.    1  Hawk.   P.  C;  c.  93.  f* 

(ae  the  grand  jury  had  not  been  discharged,)  52. 

to  which  they  pleaded  guilty.    The  learned  6  Anderson  and  others  (case  of)  Csriiffe 

countel  (Sir  Wm.  Owen)  who  was  retained  Sum.  Ass.  1763,  and  before  the  Juaget,  1Cot« 

to  defend  them,  inclined  much  to  put  in  the  1763,  2  East.  P.  C.  c.  16.  s.  156.  p.  771 
plea  of  auirifiri*  aeqttii  on  their  behalf;  and 
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in  that  part  of  the  united  kingdom  where  he,  she,  or  they 
shall  so  have  such  money,  cattle,  goods,  or  other  effects,  in 
his,  her,  or  their  possession  or  custody,  as  if  the  said  money, 
cattle^  goods,  or  other  effects,  had  been  stolen  in  that  part  of 
the  united  kingdonu"  (c) 

*With  regard  to  the  evidence  in  cases  of  lai*ceny,  it  gone-  f^l  154] 
rally  consists  (unless  the  prisoner  is  detected  in  the  fact)  of  Evidence. 
pruof  of  the  felony  having  been  committed,  and  of  the  goods  ^^'*^' 
stolen  having  been  found  shoilly  afterwards  in  the  posses-  rtofe'iD  pro- 
sion  oi  the  prisoner;  and  upon  such  proof  tlie  general  rule  p^rty  if 
will  immediately  attach,  that  wherever  the  property  of  one  ^e^pows- 
man,  which  has  been  taken  from  him  without  his  knowledge  sion  of  a 
or  consent,  is  found  upon  another,  it  is  incumbent  on  that  p^rsoii,  it 
other  to  prove  how  he  came  by  it ;  otherwise  the  presump-  5!^i?^on*" 
tion  is,  that  he  obtained  it  feloniously,  {d)    This  rule,  found-  such  per- 
ed  on  the  necessity  of  the  case,  which  could  never  admit  of-  ^  ^° . 
fences  of  this  kind  to  go  unpunished,  wherever  positive  and  hircaine^^^ 
direct  evidence  is  wanting  of  the  guilt  of  the  party,  will  by  it. 
probably  seldom  lead  to  a  wi*ong  conclusion  if  due  attention 
be  paid  to  the  particular  circumstances  by  which  such  pre- 
sumption may  be  weakened,  or  entirely  destroyed,  {e)  Amongst 
the  most  prominent  of  these  will  be  the  length  of  time  which 
elapsed  between  the  loss  of  the  proporty  and  tlie  finding  of 
it  in  tiie  possession  of  the  prisoner ;  the  probability  of  the 
prisoner's  having  been,  at  tlie  time  of  the  theft,  near  the 
place  firom  which  the  property  was  taken ;  and  more  espe- 
cially the  conduct  of  the  prisoner  from  first  to  last,  with  re- 
spect to  the  property  found  in  his  possession,  and  the  charge 
brooght  against  him  of  having  obtained  it  by  stealing. 

♦Where  all  that  can  be  proved  concerning  property  found  f*  11551 
in  the  possession  of  a  supposed  thief  is,  that  it  is  of  the  same  identity  of 
kinif  as  that  which  has  been  lost ;  this  will  not  in  general  tiic  pro- 
be  deemed  sufficient  evidence  of  its  having  been  feloniously  P^''-'* 
obtained';  and  some  proof  of  identity  will  be  required.     But 
where  the  fact  is  vei'y  recent,  and  the  pi*operty  consists  of 
articles,  the  identity  of  wiiidi  is  not  capable  of  strict  proof, 
from  the  nature  of  them  ;  tlie  conclusion  may  be  drawn  that 
the  property  is  tlio  same,  unless  the  prisoner  can  prove  the 


rTbe  statute*  45  Geo.  III.  c.  92.  and  54 
Oco.  III.  c.  186.  make  provision  for  the 
nore  cafjr  apprehending  and  bringing  to  tri- 
d  oSfeBfiert  escaping  from  one  part  of  the 
uniitd  Uogdom  to  the  other,  and  from  one 
count?  to  another.! 

tf  S'East.  P.  C.  c.  16.  s.  93.  p.  656.  Phil, 
oa  Erid.  Ii9,  130. 

fThat  it  will  sometimes,  like  every  other 
nile  ctf  human  institution,  fail  to  guide 
njlitlj  must  be  admitted.  Ixird  Hale  men- 
liQU  a  case,  which  he  says  was  tried  before 
i^ery  learned  and  wary  judge,  where  a  man 


was  condemned  and  executed  for  horse-steal- 
ing, upon  proof  of  bis  having  been  appre- 
hended with  the  horse  shortly  after  it  was 
stolen ;  and  afterwards  it  came  out  that  the 
real  thief  being  closely  pursued  had  over- 
taken the  poor  man  upon  the  road,  and 
asked  him  to  walk  the  horse  for  him  while 
he  turned  aside  upon  a  necessary  occasion, 
upon  which  the  thief  made  his  escape,  and 
thi'  man  was  apprehended  with  tlie  horse.  2 
Hale  289.  And  it  is  probable  that,  upon  this 
rule,  receivers  of  stolen  goods  are  sometimes 
convicted  of  htealins  them. 
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contrary.  (/)  lliuii,  ir  a  man  be  found  coining  out  of  an- 
other's banu  and  upon  his  being  searrhed,  com  be  found 
npon  him.  of  the  same  kind  as  that  in  Hie  barn,  the  evi- 
dence of  the  gailt  will  be  pregnant:  and  cases  have  fre- 
quently occurred  where  persons  employed  in  carrying  sugar 
and  other  articles  fnim  ships  and  wharfs  have  been  convicted 
of  larceny,  upon  evidence  that  they  were  detected  witli  pro- 
perty of  the  same  kind  upon  them,  recently  upon  coming 
from  such  places :  although  the  identity  of  tlie  property,  as 
belonging  to  sucli  and  such  persons,  could  no  otherwise  be 
prov^.  Cg) 
Value  uf  Evidence  as  to  tlie  reitiif  of  the  property  stolen  will  also^ 
J^J^^*  to  a  certain  extent,  be  material ;  as  if  it  exceed  the  value  of 
one  shilling,  the  offence  will  be  grand  larceny  ;  if  it  be  only 
of  the  value  of  one  shQling  or  under,  the  offence  will  bf 
petit  larceny ;  (A)  and  if  it  be  of  no  value,  it  is  not  a  subject 
in  respect  of  which  larceny  can  be  committed,  (t)  The  va- 
luation ought  to  be  reasonable ;  as  it  appears  that  when  tte 
statute  of  nestm.  2.  c  £5.  was  made,  silver  was  but  twenty 
pence  the  ounce ;  and  at  the  time  Lord  Coke  wrote,  it  was 
worth  five  shillings,  and  it  is  now  higher,  (k)  And  it  is  con- 
sidered as  evidently  justifiable  and  proper  in  juries  to  straiii 
a  pointf  and  find  larceny  to  be  under  the  value  of  twelve- 
[*1 156]  *pencc  when  it  is  really  of  much  greater  value,  if  in  so  doing 
they  only  reduce  the  nominal  value  of  money  to  the  ancient 
standard.  (/) 
m^rt^bJcTf  ''  should  he  observed  also,  w ith  respect  to  tlie  goods,  the 
^eods  value  of  which  is  taken  into  tlie  computation,  that  it  must 

■toieii  at  appear  that  they  were  all  stolen  at  the  same  time.  For 
tiraJ!*"*  though  it  appears  as  tlic  iTceived  opinion  in  the  older  books 
that  a  man  stealing,  at  several  times,  several  parcels  of 
goods,  each  under  the  value  of  twelvepence,  but  amounting 
in  the  whole  tc»  more^i  from  the  same  person,  miglit^  be  con- 
victe<l  of  grand  larceny :  (m)  the  severity  of  this  rule  is  now 
obsolete;  and  it  is  settled  that  the  value  of  the  property 
stolen  must  not  only  be,  in  the  wliole,  of  such  an  amount  as 
the  law  requires  to  constitute  grand  larceny,  but  that  the 
stealing  must  be  to  that  amount  at  one  and  tlie  same  parti- 
cular time.  For,  in  fact,  where  things  aix*  stolen  at  different 
times,  thei*e  are  different  acts  of  stealing:  and  no  number 
of  \wiii  larcenies  will  amount  to  a  grand  larceny,  nor  any 
number  of  grand  larcenies,  where  it  depends  on  the  value  of 
the  pi-operty  stolen,  to  a  capital  offence.  (»)     But  it  seems 

/   2  Eait.  P.  C.  c.  16.  s.  93.  p.  667.  note  (i)  where  it  is  said  that  in  the  reign 

^  M.  ibid.  of  Henry  I.    the  stated   value,    at    the  ex- 

k  Ante,  1031,  1147.  chequer,  of  a  pasture  fed  ox  was  one  tbil- 

t  Phipoe^f  caw,  atUCy  1119.  Com.  Dig.  Ind.  ling. 

G.  9.     Stark.  Crim.  Plead.  188.  m  Sefl  1    Hale    531.  and   the   authoritNt 

k  2  East.  P.  C.  c.  16.  s.  134,  p.  736.   .^n/r,  there  cited. 

1031.  n  1  Hawk.  P.  C.  c.  33.  s.  50,  51.     t  East. 

'  4  Black.  Com.  239.    And  see  Id,  ibid,  P.  C.  c.  16.  s.  136.  p.  740,  Petrie*s  case,  1 
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If  the  prtfp&rty  of  several  persons  lying  together  in  one 
tkmidle  or  chest*  upon  the  same  table,  or  even  in  the  same 
lionsf ,  be  stolen  together  at  one  time,  the  value  of  the  whole 
may  be  put  together  so  as  to  make  it  grand  larceny,  or  to 
bring  it  within  a  statute  that  ousts  clergy ;  for  such  stealing 
is  one  entire  felony,  (o) 

In  a  case  where  the  prisoner  was  indicted  upon  the  sta-  Goodi  not 
tute  of  13  Anne,  c.  r.  for  stealing  in  a  dwelling-house  to  the  pro<iuce<i* 
*amoun€  of  forty  shillings,  and  the  goods  found  were  not  [*1157] 
|^Vc4  to  amount  to  forty  shillings ;  the  court  left  it  to  the 
jtry  to  confiider,  upon  the  facts  of  the  case,  whether  the  pri- 
mier  had  not  stolen  the  rest  of  the  things  which  the  prose^ 
rater  tost,  as  well  as  those  which  had  been  pi*oduced.  {p) 

A  prtsoiffP  indicted  for  grand  larceny  may  be  convicted  of  Verdict. 
pelit  larceny  only ;  but  not  of  trespass :  for  though  larceny, 
SH  lias  bee*  before  stated,  includes  a  trespass,  yet  if,  upon  an 
imnctraenC,  the  taking  appear  not  to  be  felonious,  though 
anMHinting  to  trespass,  the  defendant  is  entitled  to  a  gene- 
ral acqirittal.  {q)  It  has  been  said,  that  upon  taking  verdicts 
on  imfietments  for  larceny,  the  jury  ought  always  to  be 
asied  a9  to  the  value ;  and  that  if  they  did  not  find  flie 
▼mliKf  it  would  be  like  taking  a  verdict  in  a  civil  action  for 
the  |daintiff,  without  ascertaining  the  amount  of  the  da- 
mages; 88  it  is  by  the  value  which  they  find,  tliat  the  de- 
gree of  the  offence,  whetlier  grand  or  petit  lai*ceny,  is  de- 
tBMnned.  (r)  And  it  is  clear,  that  they  may,  if  they  please^ 
fold  the  goorf^  to  be  only  of  the  value  of  twelvepence  or  under^ 
aifedso  theoflbnce  only  petit  larceny,  {s)  But  possibly  their 
proceedings  in  this  respect  may  be  the  less  regarded  at  this 
iime,  as  tlie  consef|uences  of  a  conviction,  whether  for  sim- 
ple, grand,  or  jK'tit  larceny  are,  in  tlie  way  of  present  pu- 
niriiment,  so  nearly  similar.  (0 

At  common   law  the  punishments  \scve  very  different; —  Puniidi- 
that  of  grand   larceny  being   death,   and  of  petit  larceny  »"«"*• 
whipping,   or  other   coi-poral  punishment  (now  understood 
to  mean  imprisonment)  less  tlian  death.    But  at  this  time 
the  offender  is   always  entitled  to  the  benefit  of  clergy  in 
*grand  larceny,  (except  in  some  particular  cases  which  will  [*1I68] 
be  presently  mentioned)  if  it  be  only  his  firat  offence;  (w)  and 
Utt  panisliment  of  petit  larceny  may,  in  the  discretion  of  the 
CQsrt,  amount  to  transportation  for  seven  yeai-s.  (w) 

Uuh»4,o/i/<P,r>«.».  Farley's  raM*,ror.  Ash-  CaM.  401.     2  East.  P.  C.  c.  16.  s.   134.  p. 

fc«»%l,i.  Surreif  Lent  Ass.  1786.     2  Eabt.  ?•  736.  and  s.  159.  p.  778. 

C.  ibii.  r  By  Willps,  C.  J.  and  Chappie,  J.,  O.  B. 

•  I  Hile  531.    2  East.  P.  C.  c.  16.  s.  136.  1740,  2  East.  P.  C.  c.  16.  s.  136.  p.  741. 
^  740,  741.  «  1  Hale  530. 

f  HamiltfinV  case,  1  Leach  3.>1.  anlc^  985.  /  Anlf^  1031,  1032. 

Thr  jury  fuunri  the  prisoner  guilty  of  stGalin;;  u  4    Black.  Com.  'I. 

<otbe  value  of  forty  shiirni(;s.  io  U-  Ihid. 

7  Staundf.  24,  b.  Kel.  29.   ScofieIJ*s  case, 

vo£.  II.  34 
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Grand  larceny  may  now  be  punished  by  fine  or  whippiBg 
and  imprisonment,  or  transportation ;  and  petit  larceny  by 
whipping   and  imprisonment,  or  by  transportation;  as  ap- 

Sars  by  the  result  of  the  common  law  punishments^  and  the 
[lowing  statutable  provisions. 
18  Eitz.c.  The  statute  18  Eliz.  c.  7.  s.  3.  provides  thatp^noiis  to 
loiprifiin.  whom  clergy  is  allowed  may,  for  their  further  correctioBf  be 
mentfora  imprisoned  for  any  time  not  exceeding  a  year,  in  the  discre* 
yean  ^qh  ^f  the  justices  before  whom  such  allowance  is  had» 

5  Anne,  c.       The  Statute  5  Anne,  'c  6.  (the  statute  which  provided  that 
6.  t.  2.       benefit  of  clergy  should  be  granted  to  aU  who  were  entitled 
men  "o       *®  ^^  ^*»  without  requiring  them  to  read  by  way  of  coadir 
the  boose     tional  merit,)  enact*,  that  when  any  person  is  convicted  of 
0/  cori^c-    miy  theft  or  larceny,  and  burnt  in  tiie  hand  for  the  same^  ac- 
to!\ox  less  cording  to  the  ancient  law,  **  the  Judge  or  justices  bebie 
than  six      whom  such  offender  or  offenders  shall  be  tried  and  convicted 
months,       gj^^j]  ,j^^  ^^  his  or  their  discretion,  award  and  give  jvdg- 
than"two     mentf  that  such  offender  and  offenders  shall  be  committBdtD 
years.        some  house  of  correction,  or  public  work-house  within  Ike 
county,  city,  to^n,  or  place,  where  such  conviction  shall  k^ 
there  to  be^  remain,  and  be  kept,  without  bail  or  main-priM^ 
for  such  time   as  such  Judge  or  justices   shall  then  jndge 
and  award,  not  less  than  six  months,   and   not   ezorediig 
two  years,  to  be  accounted  from  the  time  <tf  such  oonvic* 
tion.'*  (x) 

By  a  subsequent  section,  provision  is  made  that  a  party 

escaping  from  such  confinement,  and  being  retaken,  shall  be 

[*1 159]  ^committed  for  any  time  not  less  than  twelve  month8»  and  not 

exceeding  four  years,  v^)    it  has  been  holden,  that  under  this 

statute  the  Judge  has  a  discretion  whether  he  will  inqprisoa 

at  all  or  not.  {%) 

4  Geo.  I.  c.      The  4  Geo.  i.  c  1 1.  s.  1.  enacts,  that  ^  where  any  person 

11.  Trans-   or  persons  shall  be  convicted  of  grand  or  petit  larceny,  or 

portation.    ^^^  felonious  Stealing  or  taking  of  money,  or  goods  and  chat* 

tels,  either  from  the  person,  or  the  house  of  any  otlmy  or  in 

any  other  manner,  and  who  by  the  law  shall  be  entitled  to 

the  benefit  of  clergy,  and  liable  only  to  the  penaltiea  ai  buro- 

ing  in  the  hand  or  whipping  (except  persons  convicted  finr 

receiving  or  buying  stolen  goods,  knowing  them  to  be  stobi) 

it  shall  and  may  be  lawful  for  the  court  before  whom  1h9 

were  convicted,  or  any  court  held  at  the  same  place  wi&  the 

like  authority,  if  they  think  fit,  instead  of  ordering  any  suck 

offenders  to  be  burnt  in  the  hand,  or  whipped,  to  order  aiii 

direct,  that  such  offenders  shall  be  sent,  as  soon  as  conveai- 

ently  may  be,  to  some  of  his  majesty's  colonies  and  planti- 

tions  in  Jimerica  for  the  space  of  seven  years."  (a) 

X  5  Anne,  c.  6.  8.  2.  tion  may  be  to  any  other  partt  beyond  tke 

y  Id,  8.  3.  seas,    .^nie,  569.  And  see  anie^  571,  ef  if* 

s  2  East.  P.  C.  c.  16.  s.  135.  p.  738.  the  statutes  authorizing  the  remoral  of  coo- 

a  Bf  19  Geo.  111.  c  7^.  this  ttansporta-  Ticts,  Uabto  to  transpoitatioo,  to  tsapofXT 
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The  19  Geo.  III.  c  74.  s.  3.  enacts,  that  instead  of  baming  i9Geo.in. 
in  the  hand,  it  shall  be  lawful  for  the  couii;  before  which  any  ^jj^  JJ  ^' 
person  shall  be  convicted  of  a  felony  within  the  benefit  of  whippiug 
clergy,  or  any  court  liolden  for  the  same  place  witli  the  like  instead  of 
autliority,  if  such  court  shall  tiiink  fit,  b) «'  instead  of  such  l^^e  hamt." 
^baming  or  markings  to  impose  upon  such  offender  such  a  r^jjgQl 
moderate  pecuniary  fine  as  to  the  court  in  its  discretion  shall  *- 
seem  meet;  or  otherwise  it  shall  be  lawful,  instead  of  such 
burning  or  mariiing,  in  any  of  the  cases  aforesaid,  except  in 
the  case  of  manslaughter,  to  order  and  adjudge  that  such  of« 
fnder  shall  be  once,  or  oftener,  but  not  more  tlian  three 
tinesy  either  publicly  or  piivately  whipped,  such  private  whip- 
ping to  be  inflicted  in  the  presence  of  not  less  than  two  per- 
eons  beoides  the  ofleiider  and  the  officer  who  inflicts  the  same, 
and  such  fine  or  whipping,  so  imposed  or  iiiBicted,  instead  of 
such  baming  or  marking,  shall  have  the  like  effects  and  con- 
aequeaoes  to  the  party  on  whom  the  same,  or  either  of  them, 
shall  be  so  imposed  or  inflicted,  with  respect  to  any  discharge 
from  the  same^  or  other  felonies,  or  any  institution  to  his  or 
her  estates,  capacities  and  ci*cdits,  as  if  he  or  she  had  been 
bnmed  or  marked  as  aforesaid/'  (c) 

The  fbllowiug  section  provider  that  nothing  contidned  in  But  norh- 
the  act  shall  deprive  the  courts  beforementioiied  of  the  powers  1^°^  !^  ^'^'^ 
flien  vested  in  them  of  imprisoning  for  any  time  not  exceed-  deprive  the 
ing  a  year,  or  of  committing  to  the  house  of  correction,  or  ^^^^^  ^^ 
p&Uc  workhouse,  for  any  time  not  less  tlian  six  months,  or  |oi^n!prUon. 
excee^g  two  years,  {d) 

The  53  Geo.  111.^  c.  162.  (after  repealing  the  52  Geo.  III.  53Geo.in. 
c.  44.8.  47.)  enacts,  that  **  it  shall  be  lawful  for  any  court  to  g^n^^crof 
pass  upon  any  person  convicted  before  any  sucii  court  of  fe-  rmptison- 
lony  with  benefit  of  clergy,  or  of  any  grand  larceny,  or  of  mem  to 
any  petit  larceny,  the  sentence  of  iniprisonnient  to  hard  la-  {Joij,^^" 
boar,  either  simply  and  alone,  or  in  addition  to  any  other 
*sentence  which  such  court  may  or  shall  be  aiitliorized  by  [*1161] 
law  to  pass  upon  any  i)ei*son  lawfully  convicted  of  any  of  the 
offences  aforesaid,  as  to  such  court  shall  seem  fit ;  and  such 
person  shall  tliereupon  suffer  such  other  sentence,  and  be 
moreover  imprisoned  and  kept  to  hai*d  labour,  or  be  simply 
imprisoned  and  kept  to  hai*d  labour,  in  such  place  and  for 
snch  time  as  such  court  shall  think  fit  to  direct,  not  exceed- 
ing the  time  for  which  such  courts  may  now  imprison  for 
such  offences.'' 


plwei  of  confinement  in  tbis  country.  Sec 
also  as  to  the  const-quences  of  escape  or  re- 
turn from  trftosportatioii,  ante,  565,  ct  stqu, 

i  The  courts  mentioned  in  the  act  are  those 
ol  oyer  and  terminer  or  gaol  delivery,  quar- 
tei  or  general  session  of  the  peace,  within 
i^tod,  or  great  session  for  the  county  pa- 
U6m  of  Chester,  or  within  Wales. 
e  The  clause  also  provided,  that  in  case  of 


female  nff.MV^en;,  the  whipping  should  be  m 
the  pvcsence  of  female.*:  only.  But  now,  hy 
thi*  57  Geo.  111.  c.  75.  it  is  enacted,  that  jutl-- 
meiit  of  bi'in:;  publicly  whipped  shall  not  be 
awarded  iigninbt  any  female  offender. 

d  19  Geo.  111.  e.  74.  s.  4.  Sec  ante,  1158, 
as  tu  the  iinpri^oninent.  This  and  the  pre- 
ceding section  of  thu  19  Cieo.  III.  c.  74.  arc 
made  perpetual  by  the  39  Geo.  III.  c.  45. 
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PnrtieuUE  It  now  only  re  mains  to  notice  the  particular  cases  i«i  vbich 
wbT'h "  -  P^'^'^*'^  indicted  merely  for  grand  larceny  are  excluded  the 
wn/inSirt'-  benefit  of  clergy.  Tliese  arise  when  it  ap{iears  upon  the 
ed  only  for  trial,  that  the  goods  which  ar^tlie  subject  of  the  indictment, 
cmt^n'  and  proved  to  have  been  in  tlii^ possession  of  the  offe rider  in 
•xciuded  the  county  in  which  the  trial  is  had,  were  first  taken  by  rob- 
5««  *•»•  bcry  or  burglar^'  in  some  other  count}'. 
cu£.  The  statute  25  Hen.  VIIL  c  3.  recites  the  23  Heiu  VIII. 

25  Htn.  ^  ^*  ^'^^  ^^"  ^y  ^  ^'  enacts,  that  if  any  person  be  indicted 
VIII.  c.  3.  of  felony,  for  stealing  any  goods  or  cbatteLs  in  any  county  in 
'*  ^'  Englandf  and  he  thereupon  arraigned  and  found  guilty,  or 

stand  mute  of  malice,  cballciige  peremptorily  above  twenty, 
or  will  not  directly  answer,  such  persons  ^  shall  lose  aiid  be 
pat  from  the  benefit  of  their  clergy,  in  like  manner  and  form 
as  they  should  have  been,  if  they  had  been  indicted  and  ar« 
ndgned,  and  found  guilty,  in  the  same  county  whei-e  the  sane 
robbery  or  burglary  was  done  or  committed,  if  it  shall  ap- 
pear to  the  justices  before  whom  any  such  felons  or  rubbers 
be  arraigned,  by  evidence  given  before  them,  or  by  examina- 
tion, that  the  same  felonies  whereu|K>n  tliey  be  so  arraigned 
had  been  such  robberies  or  burglaries  in  the  same  shire  where 
such  robberies  or  burglaries  were  committed  or  done,  by 
reason  whereof  tliey  should  liavc  lost  tlie  benefit  of  their 
clergy  by  force  of  tlie  said  statute,  in  case  tliey  had  been  found 
[*1I62]  guilty  tliereof,  in  the  same  shire  where  *such  robberies  or 
buKlaries  were  so  committed  and  done."  (e) 

This  statute  did  not  extend  to  persons  outlawed,  to  oiTences 
committed  out  of  England^  {/)  nor  to  pei*soNs  indicted  for 
sucli  stealing  as  is  excluded  from  clergy  by  subsequent  sta- 
tutes, but  the  statute  3  W.  and  M.  c.  9.  s.  3.  enacts  that  if 
any  person  be  indicted  of  felony,  for  stealing  any  goods  or 
chattels  in  any  county  of  England^  WaUs^  or  town  of  &r- 
wiek  upon  Tweed,  and  be  convicted,  or  attainted,  or  stand 
mute,  or  will  not  answer,  or  challenge  peremptorily  above 
twenty,  **  he  or  they  shall  be  totally  excluded  from  having 
the  benefit  of  his  or  their  clergy,  if  it  api>ear  upon  evidence 
or  examination  before  the  justices,  that  the  said  goods  oir 
chattels  were  taken  by  robbery  or  burglary,  or  in  any  othei^ 
manner,  in  any  other  county,  whereof  if  such  person  or  per-^ 
sons  had  been  convicted  by  a  jury  of  the  said  other  county^ 
he  or  they  are  excluded,  by  virtue  of  this  or  any  other  act^ 
from  having  the  benefit  of  his  or  their  clergy." 

It  should  be  observed  of  this  statute  that,  like  tlie  former^ 
one  of  25  Hen.  VIIL,  it  does  not  extend  to  larcenies  ousteck*- 

e  Tbt  ttatate  5  and  6  Edw.  Vl.  c.  10.  rt-  strength  and  virtue, 

citing  that  this  provision  of  tlia  act  25  Hen.  /  The  word  England  in  a  statute  was  firs^ 

VII I.  c.  3.  had  been  viituallj  repealed  by  1  made  to  comprehend  and  include  JVatu^f} — ' 

Edw.  VI.  c.  12.  ?.  10.  expressly  revives  it,  20  Geo.  II.  c.  42.  s.  3. 
and    declarei  that  it  shall  remain  in  full 
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of  clergy  ^7  lolweqiient  statutes ;  the  words  being  ^*  are  ex- 

The  wordflp  '^  if  it  appear  upon  evidence,  &c."  are  to  be  Constnic- 
intended  to  meam  ^here  tlie  party  pleads  not  guilty«  and  is  ^'.°J^  ^[^^_ 
fnund  guilty  by  the  jury ;  and  the  words  **  or  by  examination'*  tutel^ 
te  meaiiy  where  the  party  stands  mute,  or  challenges  peremp* 
torJly  above  twenty,  or  is  outlawed,  or  confesses.  (^)    And  it 
*8eem8  that  even  if  the  case  of  a  confession  upon  record  does  [*1163] 
not  come  within  the  words  of  the  statute  25  Hen.  VIII.  (A)  it 
is  Gomprebended  in  tliat  of  3  W.  and  M.  which  applies  to  per- 
»ii8  **  convicted  or  attainted."  (i)    And,  as  to  such  construc- 
tion of  the  former  statute,  it  should  be  observed,  that  it  is 
laid  down  as  clear  law,  that  a  statute  taking  away  clergy 
from  those  who  shall  be  found  guilt  y^  extends  as  well  to  those 
who  shall  confess  themselves  guilty  upon  record  as  to  those 
who  shall  be  found  guilty  by  verdict ;  for,  as  the  latter  are 
fmind  guilty  by  the  jury,  so  are  tlie  former  by  the  court,  and 
their  conviction  being  from  their  own  mouths  is  of  the  highest 
Bature  possible,  (k) 

It  10  said  to  have  been  the  opinion  of  Eyre,  C.  J.  that  these  Qu.  if  dii- 
statutes  left  it  discretionary  in  the  Judge  whether  he  would  [^^^^^""^"^^ 
examine  into  the  circumstances  of  the  fart  in  the  other  coun-  judge  to 
ty,  so  as  to  oust  tlic  prisoner  of  clergy •({)  But  this  doctrine  has  examine  in- 
been  observed  upon,  as  not  supported  by  principle,  (nt)  Anoth-  a^I^^tbo^^^ 
er  opinion  of  the  same  Judge  is,  however,  said  to  be  deserving  other  coun. 
of  consideration,  namely,  that  in  order  to  oust  clergy  on  the  'y- 
statutea  it  must  be  by  counterplea  to  the  prayer  of  clergy,  (n) 

It  is  said  to  have  been  holden  by  all  the  Judges,  that  if  the  The  offence 
Eeloiiy  whereof  a  man  is  found  guilty  in  the  county  wherein  ^^^^  ^^ 
he  is  indicted  be  such  as  needs  not  the  benefit  of  *clergy,  as  [*l  164] 
amounting  only  to  petit  larceny,  the  offender  shall  have  only  ^""^"^  ""^ 
the  proper  Judgment  for  such  offence,  and  no  other  in  respect  larccny  in 
«I  the  rubbery  or  buj*glary  proved  upon  the  evidence  or  ex-  <h«  county 
amination;  for  being  convicted  of  no  offence  which  will  war-  J^I^J^n^^hlia 
rant  a  judgment  of  death,  and  consequently  having  no  need  to  to  warrant 
deauid  hisclerey,  he  cannot  be  hurt  by  being;  excluded  from  ?^^^  ^'s^^^ 

iL(-\  J  Q  judgincnl 

■^V*/  for  robbc- 

la  a  case  tried  at  the  Old  Bailey,  where  upon  an  indict-  ry,  ^c. 
Bent  for  stealing  goods  of  great  value,  it  appeared  upon  the  Evidence 
9videBce  that  the  prosecutors  were  robbed  upon  the  highway  ^t  robbery 
ia  Hertfordshire,  and  that  the  goods  were  found  upon  the  pri-  county^^'*'' 
stmer  in  Middlesex ;  and  it  appeared  also  that  the  prisoner 


i 


I  Hawk.  P.  C.  c.  33.  s.  82. 
1  Hale  513. 

i  2  East.  P.  C.  c.  16.  s.  153.  p.  775,  776. 

*  J  Hawk.  P.  C.  c.  33.  ^.  2y.  In  2  East.  P. 
9'C.  16.  B.  15B.  p.  776,  it  is  :>aid  that  if  the 
'"Uctineiit  contain  an  averment  that  the  goods 
'•retaken  by  robbery,  &c.  in  another  coun- 
^y^  to  which  the  prisoner  pleads  guilty  ;  that 
*^y  be  thouf;ht  to  get  rid  of  the  difficulty  ;  for 
'fl^Qtbe  fact  will  rlearly  appear  to  the  court 


by  exninination  of  the  record  itself. 

■  I  Bv  Kyre,  C.  J.  Serjt.  Foreter's  MS.  cited 
2  E.ibl.  P.  C.  1 .  10.  s.  158.  p.  777. 

til  2  East.  P.  C.  c  16.  s.  158.  p.  777. 
where  the  leaiucd  author  says,  *M  know  no 
principle  whereon  to  found  such  a  discretion 
in  a  Juilt;e  to  admit  or  refuse  legal  evidence." 

n  2  East.  P.  C.  c.  16.  s.  158.  p.  777. 

0  1  Hale  536.  Sum.  124.  Moor  550.  2 
Hale  349,  351 .     2  Hawk.  P.  C.  c.  33.  s.  83. 
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Entry  oo 
the  record. 


wan  the  person  who  robbed  the  prosecutors  in  Hertfordshire ; 
lie  received  sentence  of  death,  and  was  executed,  (p)  But  in 
another  case  at  the  Old  Bailey  where  the  prisoner  was  in- 
dicted for  larceny,  and  it  appeared  that  the  goods  were  taken 
from  the  owner  by  robbery  in  Essex,  but  there  was  no  evi- 
dence that  the  prisoner  was  present,  except  the  finding  the 
goods  upon  him  in  Middlesex ;  he  had  his  clergy  upon  ma- 
ture deliberation,  (q) 

It  is  settled,  that  it  is  not  necessary  to  make  any  entry  on 
the  record  tliat  it  appears  by  the  evidence  or  examination  tliat 
the  felony  was  originally  commenced  in  a  different  county, 
and  was  there  of  such  a  nature  that  the  offender  could  not 
have  had  his  clergy ;  (r)  but  it  is  usual  to  make  such  an  en- 
[*1 165]  try.  (t )  And  it  is  also  said  to  be  usual  to  write  *in  the  mar- 
gin iA  the  indictment,  that  it  is  for  robbery,  &c  in  another 
county,  (f ) 

Neither  of  these  statutes,  25  Hen.  VIII.  c  3.  or  3  W.  and 
M.  c  9.  extends  to  accessories,  (u)  And  it  has  been  also  ob- 
served, that  these  statutes,  speaking  only  of  counties,  do*  not 
extend  to  cases  whore  tlie  thief  is  taken  with  the  goods  in  a 
liberty  or  corporation,  (pc) 


Acccno* 
rirs. — Li- 
berty or 
corpora- 
tion. 


r*ii66] 


10  and  11 
W.lU.c. 
23. 


♦CHAPTER  THE  SEVENTH. 

Of  Privately  Stealing  to  the  Valiu  of  Five  Shillings  in  a  Shop, 

Wareliousef  Coach-house^  or  Stable. 

Amongst  the  statutes  which  impose  capital  punishment 
upon  particular  descriptions  of  larceny,  the  10  and  11  W. 
III.  c  23.  still  remains,  though  tlie  propriety  of  its  repeal 
has  been  frequently  brought  under  the  consideration  of  the 
legislature,  (a)  This  statute,  after  reciting  that  the  crime  of 
stealing  goods  privately  out  of  shops  and  warehouses*  com- 
monly called  shopliftings  was  much  increased,  enacts,  **  that 
all  and  every  person  and  persons  that  shall  at  any  time  or 
times,  by  night  or  in  the  day  time,  in  any  shop,  warehoose. 


p  Butler's  case,  O.  B.  1720.  3  East.  P.  C. 
o.  16.  s.  158.  p.  776. 

q  Evanses  case,  cor.  Holt,  C.  J.  and  two 
other  Judges,  O.  B.  1706.  2  East.  P.  C.  c. 
16,  8.  158.  p.  776.  where  a  quart  is  put  if  in 
this  case  the  evidence  of  finding  the  goods  on 
the  prisoner  were  of  such  a  nature  as  would 
have  been  evidence  against  him  of  his  having 
committed  the  robbery  in  the  county  where 
the  fact  happened. 

r  1  Hale  518.     2  Hawk.  P.  C.  c.  33.  s.  82. 

*  2  East.  P.  C.c.  16.  s.  158.  p.  776. 


t  2  Hawk.  P.  C.  c.  33.  «.  82, 

ti  11  Co.  31.  1  Hale  520.  2  East.  P.  C 
c.  16.  s.  157.  p.  775. 

X  2  East.  P.  C.  c.  16.  s.  157.  p.  775.  But 
the  learned  author  c^nyt:,  that  this,  he  appre- 
hends, must  at  least  be  intended,  where  such 
liberty  or  corporation  has  jurisdictloo  of  the 
felony,  and  the  trial  is  had  there. 

a  ^e  as  to  the  measures  which  have  been 
taken  with  the  view  of  effecting  a  repeal  of 
this  statute,  6  Ev.  CoL  Stat.  Pt.  V.  CI.  VTI. 
No.  19.  p.  477^  478. 
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caach-honsey  or  stable,  privately  and  feloniously  steal  any 
goods,  wares,  or  merchandize^),  being  of  the  value  of  five 
shillings  or  more  (although  such  shop,  warehouse,  coach- 
house or  stable  be  not  actually  broke  open  by  such  ofien- 
der  or  offenders,  and  although  the  owners  of  such  goods,  or 
any  other  person  or  persons  be  or  be  not  in  such  shop,  ware- 
house, coach-house  or  stable,  to  be  put  in  fear)  or  shall 
assist  hire  or  command  any  person  or  persons  to  commit  such 
offence,"  being  convicted  or  Attainted  by  verdict  or  .confes- 
sion, or  being  indicted  and  standing  mute,  or  peremptori- 
ly challenging  above  three-and-twenty,  *^  shall  be  excluded 
from  the  benefit  of  clergy/'  The  statute  does  not  mention 
persons  outlawed ;  but  tlie  words  '*hii*e  or  command''  appear 
clearly  to  include  accessories  before  the  fact,  v^) 

*Tlie  points  which  have  arisen  upon  the  construction  of  [''^  1 167] 
this  statute  relate  chiefly,  either  to  the  taking  which  shall  be  Constnic- 
considered  9S  privately  stealing,  to  the  places  which  shall  be  ^°"„*^^" 
deemed  warehouses  within  the  statute,  or  to  the  kind  of  pro- 
perN  which  the  statute  was  intended  to  protect. 

The  words  *^  privately  steal,"  appear  to  exclude  all  cases  PriTateiy 
where  any  degree  of  force  is  used  to  come  at  the  goods :  (c)  stealing, 
and  accordingly  it  is  now  settled,  that  if  the  shop  or  other  force!" 
place  mentioned  in  the  act  be  broken  or  entered  by  means  o( 
any  force,  the  rase  will  not  be  within  the  statute,  (d)    And 
where  it  appeared  that  a  shop,  which  had  been  left  safely 
locked  on  the  Saturday  night,  was  entered  and  robbed  to  a 
large  amount  between  that  time  and  the  following  Monday 
morning,  by  means,  as  it  was  supposed,  of  a  false  key  or 
picklock,  no  violence  appearing  to  have  been  used  in  gaining 
admittance,  but  a  desk  in  tlic  counting-house   having  been 
wrenched  open,  and  tlie  hx^k  of  it  broken,  the  case  was  hold- 
en  not  to  be  within  the  statute.     It  was  olijected  at  the  trial, 
on  behalf  of  the  prisoner,  tiiat  force  having  been  used  by 
breaking  the  lock  and  wrenching  the  desk  open,  the  offence 
liras  not  that  of  privately  stealing;  and,  upon  the  prisoner 
being  convicted,  tlie  case  was  submitted  to  the  consideration 
of  the  twelve  Judges,  who  all  held  the  conviction  \vrung  as  to 
the  capital  part  of  the  cliarge,  tliei-e  having  been  force  used :  (e) 
and  it  seems  also  to  have  been  considered,  that  the  opening 
the  door  with  a  pick-lock  was  a  force  sufHcient  to  take  the 
case  out  of  the  statute.  (/)     But  cases,  in  which  it  has  not 
Appeared  whether  any  force  *were  used  or  not,  have  been  ad-  [*l  168] 
judged  to  be  within  the  statute,  {g) 

h  SEast.  P.  C.c.  16.  s.  71).  p.  641.  and  the  r.  Jones's  ca^c,  Lancaster  l^nt  Ass.  1787, 

authorities  there  cited  to  shew  that  the  iM>j.i-  2  F'ast.  P.  C.c.  16.  s.  79.  p.  641. 

^*«>D  of  Hawkins,  as  to  the  statute  bcinj;  do-  /  Id.  Ibid.     TUc  prisoner  was  rccominenti- 

f^clive,  in  not  inentionmg  accessories  at  aM,  ed  for  a  pardon,  on  condition  of  tran«porta- 

"  Ujo  general.  tion,  as  ho  ought  to  have  been  convicted  of  the 

«  Fost.  79.  simple  folony. 

^Tims  and  Cecil  (case  of),  O.  B.  1711,  g  Matthews's  case,  O.  B.  1715.  Cordcf-a 

*^x  t.  Cartwright,  O.  B.  1726,  2  East.   P.  C.  case,  O.  B.  1721.    2  East.  P.  C.  c.  16.  s.  79 

*'W.E.  79.p.  641.  p.  642, 
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It  appears  at  one  tine  to  haye  been  raled»  that  in  order 
to  shew  the  Htealing  to  hare  been  committed  prtTatdj  in  a 
shop,  it  was  necessary  to  prore  that  it  was  without  the  know- 
ledge of  erery  person  belonging  to  and  in  the  shop  at  tbt 
time :  (A  but  it  has  been  subsequently  hnlden  not  to  be  neccs- 
sar}'  to  call  all  the  persons  who  were  employed  in  the  shop  at 
the  time  the  property  was  taken,  (t)  It  appears  to  have  been 
holden,  that  even  a  suspicion  Jhat  the  prisoner  was  about  to 
take  the  goods  is  sufficient  to  take  a  case  out  of  the  statute,  as 
it  cannot  be  privately  stealing  if  the  taking  is  in  any  d^ree 
risible,  (k)  And  it  follows  of  course,  that  the  slightest  per- 
ception of  the  stealing,  by  any  person  employed  in  the  shop  at 
the  time,  will  take  the  case  out  of  the  statute.  (/) 

With  respect  to  the  meaning  of  the  word  *^  warekmu^ 
in  the  statute,  it  has  been  holden  not  to  extend  to  such 
warehouses  as  are  mere  repositories  for  goods,  but  only  to 
such  places  where  merchants  and  other  traders  keep  their 
goods  for  sale,  in  the  nature  of  shops,  and  whither  customers 
o  to  view  them.  Thus,  where  the  prisoner  was  indktod 
hr  stealing  grmds,  the  property  of  Messrs.  Fludyer  and  Co. 
in  tlie  waivhouse  of  John  Day ;  and  (in  a  second  count)  for 
[^11691  ^Stealing  the  goods  of  John  Day,  in  bis  warehouse;  and  the 
evidence  was,  that  John  Day  kept  a  common  warehouse  by 
the  water  side,  \^liere  merchants  usually  lodged  goods  in- 
tended for  exportation,  until  they  could  sliip  them,  and  that 
the  goods  in  question  were  sent  by  Messrs.  Fludyer  and  Co. 
to  the  wairhouse  for  that  purpose,  and  stolen  from  the 
warehouse  by  the  prisoner ;  the  court  was  of  opinion,  that 
the  case  was  not  witliin  the  statute;  for  though  the  goods 
might  pn)perly  enougli  be  laid  as  the  i;oods  of  John  Da^, 
who  had  the  charge  and  {Kissessioii  of  tliem,  and  was  there- 
fore answerable  to  his  principals  for  tliem,  >et  the  warehouse 
in  this  case  was  not  a  place  for  sale,  but  mei*ely  for  safe  cos- 
tody.  The  prisoner  was  accordingly,  by  the  direction  of  the 
court  found  guilty  of  larceny  only,  and  acquitted  of  steal- 
ing privately  in  the  warehouse,  (th) 

In  a  subse(|uent  case  upon  tliis  statute,  it  appeared  Uiat 
the  prosecutor  was  a  Blackwell-hall  factor,  who  received  his 
goods  by  bales  or  packages  from  the  manufacturing  clothiers 


fo 


//.  Armslrorp's  rase,  for.  LowTrnce,  J. 
.S7ir«rj6i/ry  Sum.  A«j9.  I80«,  MS.  And  in 
note  (10)  4  Black.  Com.  242.  it  is  said,  that 
where  there  are  several  shopmen  employed  in 
a  shop,  they  must  appear  at  the  trial  to  prove 
they  did  not  perceive  the  theft,  or  the  judge 
will  direct  the  jury  to  presume  that  the  ste^- 
mg  was  not  done  piivately. 

t  Anon,  cor,  Dallas,  J,  Shretcsbury  Sum. 
•Vt^f..  1814,  and  Stokes's  case,  cor,  Dallas,  .T. 
fVorcrster  Lvul  Ass.  !r,16.  And  it  is  said  (rx 
•^Jntinno  Sir  W.  Owimi,  Bart.)  that  Lawrence, 


J.  held  this  doctrine  subsequently  to  his  de- 
cision in  Armstrong's  rase,  antCj  note  (A). 

k  1  Hawk.  P.C.c.  36.  s.  7. 

/  By  Lawrence,  J.  in  Armstrong's  case,  onfe, 
note  (/t). 

m  Howard's  rase,  Fost.  77,  78,  The  de* 
cision  in  this  case  is  questioned  in  Bariiaft* 
Obs.  on  the  Stat.  487.  on  the  ground  thai 
ware-houses  at  a  distance  from  the  dwelHog* 
ht>use  were  particulaily  intended  to  be  pro* 
tGctcd  by  the  statute.  Rut  see  some  remarks 
upon  this  observation  in  the  preface  to  the 
"-econd  edition  of  Fos-tcrj  p,  xvl,  xvii. 
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in  tiie  conntrj,  each  piece  being  separately  tied  up  in  brown 
paper,  and  mariied  by  numbers  on  the  outside.  On  i-eceiving 
thraa  into  his  warehouse,  they  were  sometimes  taieen  out  of 
flie  bales  immediately,  but  never  out  of  the  papers,  and 
done  up  on  shelYes :  and  sometimes  they  continued  in  bales 
till  a  customer  called  for  such  articles  as  the  papei*s  con- 
tained. Bat  no  goods  were  ever  exposed  to  safe  by  hang- 
ing them  in  the  warehouse  windows,  or  at  the  door ;  nor 
was  the  bulk  of  the  pieces  ever  broke,  or  sold  by  i^tail. 
rney  were  sold  entirely  on  commission,  sometimes  for  home 
consumption,  and  sometimes  for  exportation.  The  door  of 
the  wai^ouse  sometimes  stood  open ;  but  in  general  it  was 
*kept  shut,  and  fastened  by  a  latch,  but  not  so  as  to  pi-cvent  [*11701 
its  bring  opened  at  pleasure  on  cither  side.  And  upon  this 
evidence  the  court  doubted,  whether  the  place  in  question 
coold  be  Gonridered  as  a  ''  ivarehouse,^^  within  the  intent  and 
meuiiiig  of  flw  statute,  (n) 

As  to  flie  khd  of  property  whicli  the  statute  was  intended  Kind  of 
to  protect  it  may,  in  the  first  place,  be  mentioned,  as  having  ^'i^n^Uie 
been  hoUei^  tiiat  moneji  is  not  within  the  act,  with  i*egard  to  statute,  it 
any  of  flie  places  mentioned  in  it;  the  words  being  ^' goods,  ^^^*  "^^ 
wares,  and  merchandises :"  for  although  the  word  goods  may  money /° 
in  a  large  sense  take  in  money,  and  often  does  so,  yet  be- 
ing connected  with  ''  wares  and  merchandises,'*  the  safer  con- 
stmctton  of  so  penal  a  statute  will  be,  to  confine  it  to  goods 
epudem  gentriSf  goods  exposed  to  sale.  (0) 

It  has  been  generally  holden,  that  the  meaning  of  this  act  And  itex- 
with  regard  to  shop-lifting  is  that  the  goods  must  be  such  as  lo"^^^^'^ 
are  osQaUy  exposed  to  sale  in  the  shop,  and  not  any  other  usually  ex- 
valoable  thing  which   may  happen  to  be  put  there,  (p)    If  posed  to 
therefore  tiie  goods  of  a  stranger  only  be  stolen,  tlie  case  is  ^hop,*  ^^ 
not  within  the  statute  ;  which  was  intended  as  a  security  for  warehouse, 
ahop-keepers  and  traders,  in  the  better  protection  of  their  **"^^° 
goods.  (9)     And  where  a  shirt  was  left  in  tlie  shop  of  a  third  usually 
person,  to  be  sent  to  a  sempstress  to  be  mended,  and  was  lojgnd  in 
fltolen  by  the  prisoner  out   of  the  shop,  tlic  stealing  was  ^o*^'  ^^^ 
holden  not  to  be  witliin  the  statute,  (r)    And  a  case  ap]>eai-s  .stables. 
to  have  gone  still   further  where   ujion  an  indictment  for 
privately  stealing  a  watch  in  a  shop,  it  appeared  that  the 
prosecutor  had  sent  the  watch  to  his  watclmiakcr  to  be  re- 
paired, *and  that  the  watchmaker  hung  it  in  the  show  glass  ["^1171] 
in  his  shop,  from  whence  it  was  taken ;  and  it  was  holden 

n  Godiirey^s  case,  O.  B.  1783.  1  Leach  287.  o  Fost.  79.    Herbert's  case,  O.  B.  1720. 

Tbe    pMit   wu  not  decided.      The    report  9  East.  P.  C.  c.  16.  s.  80  p.  643. 

Ltef  ibat  upon  this  doubt,  and  also  because  p  Fost.  78. 

!  «rss  DO  proof  of  the  prisoner  having  been  q  2  East.  P.  C.  c.  16.  s.  80.  p.  642. 

__  iB  tbe  warehouse,  he  was  acquitted  of  r  Anon.  O.  B.  1723.  8  Mod.  166.    2  East* 

cmpital  part  of  tbe  charge.  P.  C.  r.  16.  s.  8.  p.  642. 

TOi;.   II.  "'^^ 
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that  as  flie  watch  was  not  in  flie  shop  for  sale,  the  priaonflr 
could  not  be  convicted  under  the  statute,  (t ) 

It  is  also  the  opinion  of  a  great  crown  lawyer,  that  (he 
same  equitable  construction  should  take  place  with  regard 
to  warehouses,  and  that  the  goods  should  be  such  as  are 
usually  exposed  to  sale  in  tliose  places,  (t)  And  he  further 
gives  it  as  his  opinion  that  though  coach-houses  and  stablefly 
which  are  likewise  named  in  the  act,  are  not  places  of  sale; 
yet  still,  in  the  construction  of  so  penal  a  law,  it  will  not  be 
amiss  to  cai*ry  the  same  equity  as  far  as  may  be^  with  regard 
to  them,  and  hold  that  the  goods  should  bo  audi  as  are 
usually  lodged  in  those  places,  {u)  Accordingly  in  a  case 
where  the  prisoner  w^as  indicted  for  stealing  a  box-coat  pri- 
vately in  a  stable,  and  it  appeared  that  the  coat  was  a  livery 
great-coat,  which  the  prosecutor's  coachman  had  hung  up 
in  the  stables  while  he  went  into  tlie  house  to  receive  his 
wages,  the  court  doubted  whctlier  such  a  coat  could  be  con- 
sidered as  any  part  of  the  proper  and  usual  furniture  of  a 
stable,  which  seems  only  to  include  bridles,  saddles,  horse- 
cloths, and  such  other  articles,  as  are  necessary  or  usefiil 
therein ;  and  upon  tins  doubt  the  prisoner  was  acquitted  of 
the  capital  part  of  the  charge,  (a*)  It  is  said  that  har$ts 
seem  to  be  included  under  the  general  word  ''  goods,''  &c. 
by  reason  of  the  mention  of  coach-houses  and  stables;  and 
horse-stealers  are  specified  in  the  subsequent  parts  fk^  the 
act  (y) 
Priaoner  ^  ^^^  ^^  mentioned  whci*e«  upon  an  indictment  on  this 

pi  172]  s^^u^  foi*  pnvatcly  stealing  a  box  of  lace  in  a  shop,  "Hhe 
acquitted  prisoner  was  acquitted,  on  its  appearing,  from  the  testUnony 
where  it  of  the  man  who  had  actually  stolen  the  lace,  and  who  was 
r£u  hTwts  a^Jroitted  as  a  witness  for  the  crown,  that  the  prisoner  was 
not  in  the  not  in  thc  shop  at  the  time,  but  only  waited  at  the  comer 
shop,  but     of  the  street  to  receive  thc  goods.  («) 

waited  at  o  >    / 

the  corner 
of  the 

street.  ^^^^^^^mm. 


[*1173]  *CHAPTER  THE  EIGHTH. 

Of  Stealing  from  the  Person. 
8  Eiii.  c.        The  offence  of  stoaline  from  the  person,  when  conuni 

4.  made  •    ••  ......      *^  ,.*-.. 


theoftnce   P^^^ily  and  without  thc  knowledge  of  the  party,  was 
capital,       subject  to  Capital   punishment,  by  the  statute  B  Eliz.  c  4« 

f  Stone's  caie,  O.  B.  1784.    1  Leach  334.         x  Seas's  case,  1  Leach  304.    2  East.  P.  C 
2  East.  P.  C.  c.  18.  s.  80.  p.  643.  c.  16.  s.  80.  p.  643. 

/  Fost.  78.  y  3  Bum.  Just.  Larceny^  S.  IV. 

u  Fost.  78,  79.  M    Wild'a    (Jonathan)   case,   O.  B. 

1  Leach  17,  note  {a) 
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'wbich  after  reciting  the  impudent  boldness  of  cut-purses,  or  but  ii  now 
pick-parsesy  enacted  that  no  person,  indicted  for  the  felo-  '«p«(^«<>* 
nions  taking  of  any  money,  goods,  or  chattels,  from  the  per- 
son of  any  other,  privily,  without  his  knowledge,  and  found 
guilty,  should  be  admittdl  to  the  benefit  of  clergy,  (a)  But 
this  enactment  is  repealed  by  a  subsequent  statute,  48  G.  III. 
c  129;  which,  however,  at  the  same  time,  makes  provision 
for  punishing  larceny  from  the  person  moi'c  severely  than 
almpk  larceny* 

It  enacts,  "that  every  person  who  shall,  at  anytime,  or  48  Geo. 
in  any  place  whatever,  teloniously  steal,  take,  and  carry  "i*  c.  is8. 
away,  any  money,  goods,  or ' chattels,  from  the  person  of  ftioXto* 
any  oilier,  whether  privily  without  his  knowledge,  or  not,  theft  from 
but  without  such  force,  or  putting  in  fear,  as  is  sufficient  to  <^«  person, 
constitute  the  crime  of  robbery,  or  who  shall  be  pi*csent,  "obbery"* 
aiding,  and  abetting  therein,  sliall  be  liable  to  be  transpoiled  punishable 
beyond  the  seas  for  life,  or  for  such  term  not  less  than  seven  ^y  ^^^^^^ 
years  as  the  Judge  or  court  before  whom  any  such  person  foMrfc,°or 
shall  be  convicted  shall  adjudge ;  or  shall  be  liable,  in  case  term  of 
the  said  Judge  or  court  shall  think  fit,  to  be  imprisoned  only,  ^^^Ym  rU- 
or  to  be  imprisoned  and  kept  to  *hai*d  labour  in  the  common  r^°i741 
gaol,  house  of  correction,  or  penitentiary  house,  for  any  term  onment. 
not  e3cceeding  three  years.'' 

A  qnestion  appears  to  have  been  made  whether  a  case  Pearce'i 
came  within  this  statute  upon  the  following  oideiice.    The  case. 
proaecntor  was  walking  up  Bond-street,  between  the  hours  ^o]|^^ 
of  deven  and  twelve  o'clock  at  night,  when  tlie  prisoner  person 
reeled  against  him,  as  if  intoxicated,  and  with  such  force  as  without 
to  drive  him  violently  against  some  adjacent  palisades  and  Jic.^'as^'**' 
put  him  off  his   balance.     Immediately,   three   other   men  would  con- 
came  up,  and  two  of  the  four  took  theb-  stand  before  and  stituterob- 
two  of  them  behind  him;   and   all  of  them   hustled  him;  common 
daring  whicli  transaction  one  of  Ibem  contrived  to  rifle  him  law.    The 
of  his  pocket-book,  his  pocket-handkerchief,  and  his  gloves,  Sco"?ii  ? 
and  then  ran  away ;  but  he  could  not  tell  w  hich  of  them  it  129.' was' 
iras  who  so  took  the  things.    He  immediately  pui-sued  tliem,  no*  intenrf- 
seized  the  prisoner  (who  tlicn  appeared  perfectly  sober),  and  ,he?aw  re- 
delivered him   into  the  custody  of  tlie  constable.     He  was  specting 
positive  as  to  the  prisoner  being  the  man  who  first  reeled  ^^Wery. 
against  him;  but  he  thought  that   the  man  who   rifled  his 
(ockets  was  one  of  those  wiio  had  got  away.    The  jury  hav- 
ing found  the  prisoner  guilty,  the  case  was  submitted  to  the 
conrideration  of  the  Judges,  upon  a  doubt  whether,  as  the 
fehmious  taking    appeared  to  have  been  with  a  force  suffi- 
dfiit  to  constitute  the  crime  of  robbery,  the  case  was  not  ex- 
pressly excepted  out  of  the  provisions  of  this  statute,   and 
paaishable  therefore  only  as  a  common  lai*ccny;  the  indict- 

■S  Eliz.  c.  4.  s.  1  &  2.    See  as  to  the     ute,  2  East.  P.  C.  c.  16.  s.  119.  p.  700. 
^onxiuction  which  was  put  upon  this  stat- 
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meut  not  applying  to  a  case  oC  robbery.  The  opinion  of  Ibe 
Judges  was  afterwards  delivered  by  Grose,  J.  who  sail 
that  it  clearly  ^ipeared  in  this  case,  that  there  was  a  feloni- 
ous taking  from  the  person  of  the  prosecutor,  without  that 
degree  of  foiTc,  violence,  and  intimidation,  which  is  neoea- 
sary  to  constitute  the  crime  of  robbery  at  common  law.  He 
further  said  that  a  question  had  been  raised  by  the  prison- 
er's counsel,  whether  the  case  was  within  the  statute,  on  the 
EDund  that  it  was  uncertain  whether  the  property  was  ti^ 
n  by  the  prisoner  himself^  or  by  one  of  his  aooomplices : 

HI II 751  *but,  as  to  that  question,  though  the  former  statate,  8  Eliz. 

^  c  4.  was  confined  to  the  person  who  actually  committed  the 

Jact,  the  48  Geo.  III.  c  129.  makes  the  principals  in  both  de* 
grees  equally  culpable.  He  also  stated  it  to  be  clear,  firom 
2ie  woi^  of  tlic  statute,  that  tlie  legislature  did  not  mean  to 
alter  the  law  respecting  robbery :  and  that  the  Judges  wero 
unanimously  of  opinion  that  the  offence,  in  this  case,  was  pro* 
perly  charged  as  a  taking  from  the  person  without  force ;  and 
that  the  prisoner,  therefore,  was  properly  convicted,  (fc) 


[•1176]  *CHAPTER  THE  NINTH. 

Of  Stealing  Borses,  Sheepf  and  other  Cattle. 

We  have  already  seen  tliat  larceny  may  be  committed  of 
such  domestic  creatures  as  arc  fit  for  food ;  (a)  and  it  re- 
mains only  to  notice  in  this  place  the  provisions  which  have 
been  made  by  particular  statutes,  which,  for  the  better  pro- 
tection of  some  of  the  more  valuable  domestic  animals,  writft 
persons,  found  guilty  of  stealing  them,  liable  to  capital  pun- 
ishment 
or  itMUoc      The  statute,  37  H.  YIII.  c  8.  s.  2.  took  away  the  benefit  of 
^^■^^f       clergy  from  persons  convicted  of  stealing  any  horse,  geld- 
ing, mare,  foal,  or  fiUey ;  but  this  statute  is  repealed  by  th» 
general  words  of  the  1  Ed.  VI.  c.  12.  which,  however,  con- 
tains provisions  of  a  similar  nature,  and  excludes  horse-steal- 
ers  from  the  benefit  of  clergy. 
1  Ed.  VI.       The  tenth  section  of  the  statute,  1  Ed.  VI.  c.  12.  enacts^ 
c.  IS.  8. 10.  t*  that  no  person  or  persons  who  shall  be  in  due  form  of  fluffc 
laws  attainted  or  convicted  for  felonious  stealing  of  horses^ 
geldings,  or  mares,   or  being  indicted  or  appeded  of  any 
such  offence,  and   thereupon   found  guilty  by  verdict,  or 
shall  confess  tlie  same  upon  arraignment,  or  will  not  an- 

ftPearct'f  cate.  Old  Bailey,  1810.    2  Uach        a  Antt^  llSt  llt4. 
1040.  and  MS. 
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gwer  directlT,  or  shall  stand  wilfully  or  of  malice  mute»'' 
shall  have  tihe  benefit  of  clergy.  It  appears  that  from  tids 
statute  mentioning  the  animals  in  the  plural  number^  a 
doubt  arose  whether  it  would  extend  to  a  stealing  of  one 
horse,  gelding,  or  mare:  and  the  statute,  2  &  3  Ed.  YI.  vuc.^'^' 
^c*  SS*  was,  in  c^insequence,  passed;  which  declares  and  f«*li771 
enacts,  ^  that  all  and  singular  person  and  persons  feloniously  ^  ^ 

taking  or  stealing  any  horse  gelding  or  mare,  shall  not  be 
admitted  to  their  clergy  but  shall  be  put  from  the  same,  in 
like  manner  and  form  as  though  he  or  they  had  been  in- 
dicted or  appealed  for  felonious  stealing  of  two  horses,  two 
geldings  or  two  mares  of  any  other,  and  thereupon  found 
guilty  by  verdict  of  twelve  men,  or  confessed  the  same 
upon  his  or  their  arraignment,  or  stand  wilfully  or  of  malice 
mute." 

The  statute,  1  Ed.  YI.  c.  12.  s.  10.  does  not  expressly  in-  Construc- 
clude  persons  outlawed,  or   challenging  above  twenty ;  but  ^°eM^[ta- 
it  has  been  thought  a  reasonable  construction  to  extend  it  tutts. 
to  such  oflfenders.  {b)    And  even  if  this  construction  could  not 
be  supported,  the  statute  3  &  4  W.  &  M.  c.  9.  s.  2.  seems 
to  oust  all  such  offenders  of  their  clergy ;  enacting,  that  if 
any  persons  be  indicted  for  any  offence  for  which,  by  any 
former  statute,  they  are  excluded  from  clergy  upon  beine 
convicted  by  verdict  or  confession,  if  tliey  stand  mute,  will 
not  answer,  challenge  above  twenty,  or  be  outlawed  there- 
vpon,  they  shall  not  be  admitted  to  their  clergy. 

Prom  the  circumstance  of  the  words  of  the  statute,  37  H. 

YIIL  c  8.  8.  2.  being  any  ^<  horse,  gelding,  mare,  foalf  or 

filoff*  and  the  words,  ^^jW,  or  fiUeyj^^  being  omitted  in 

both  the  8ubse((uent  acts  of  £d.  YI.  a  question  appears^  at 

one  time  to  have  been  made,  whether  tliose  acts  extended  to 

the  stealing  of  a  foal,  or  filley,  so  as  to  oust  clergy.     But, 

iqion  this  doubt,  it  is  observed,  that  the  words  of  those  acts 

are  plain  and  general  enough  to  include  a  foal,  or  filley; 

and  that  it  is  refining  ratlier  too  much  to  ai*gue  those  woi^ 

mto  doubt  from  the  over  nicety  of  a  prior  statute  which  is 

wi  aside,  (c) 

Hie  punishment  of  accessories  in  horse-stealing  is  made  Accesso- 
^capital  by  tlie  31  Eliz.  c.  12.  s.  5.  which  enacts,  ''that  not  [^1178] 
only  all  accessories  beibi*e  such  felony  done  but  also  all  ac-  riesin 
oesBories  after  such  felony  shall  be  deprived  and  put  from  all  ^^\°J^n 
Wacfit  of  their  clergy  as  the  principal  by  statute  heretofore 
Mle  is  or  ought  to  l)e."     But  it  must  be  observed,  upon  this 
stihrte,  that   it  extends   (mly  to  such    pei*sons   as    were  in 
jsdpaent  of  law  accessories  at  the  time  the  art  was  made, 
Ainiely,  accessories  at  common  law :  and  not  to  such  as  are 

^2 Hawk.  P.  C.  c.  33.  s.  62.    2  East.  l».         c  2  East.   I'.  C.  c.  16,  s.  47.  n.  615. 
C'C  16.  K.  47.  p.  €15. 
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made  accessories  by  subseqaent  statutes,  (d)    Thas  all  the 
Judges  agreed  that  a  person,  knowingly  receiving  a  stolen 
horse,  who  is  made  an  accessory  by  subsequent  statutes,  (e) 
is  not  ousted  of  clei^.  (/) 
ToiDU  rt-       The  various  points  upon  the  definition  of  larceny,  which 
^^^^      have  been  considered  in  the  chapter  treating  generally  of 
■taiiiof      that  offence,  {g)  relate  as  well  to  the  stealing  of  horses  as  rf 
ariM  as  in    other  property ;  and  we  may  remember  a  case  of  consider- 
otSIf'*m«^'^  able  nice^,  where,  upon  a  finding  by  the  jury  fliat  the  pri- 
perty.         soners  took  some  liorses,  merely  with  intent  to  ride,  and  af- 
temvards  to  leave  them,  and  not  to  return,  or  make  any  fur- 
ther use  of  them,  it  was  holden  that  such  taking  amounted 
to  a  trespass  only,  and  not  to  larceny,  {h) 
PmH  lar-         It  should  not  he  forgotten  either  that  by  the  opinion  of  a 
horief'  *    great  lawyer,  if  a  man  could  possibly  steal  a  horse  worth 
only  twelvepence^  it  would  be  but  petit  larceny :    (i)   and 
that  this  doctrine  was  acted  upon  in  a  case  where,  the  pri- 
soner being  indicted  for  stealing  a  gelding  of  the  value  of 
twenty-three   shillings  and  sixpence,  it  appeared,  upon  the 
evidence^  that  the  horse  was  a  wortliless  animal  turned  upon 
a  common,  and,  as  tlie  witnesses  said,  fit  only  for  a  dog-horse : 
upon  which  Mr.  Justice  Foster  recommended  it  to  the  jury 
[*1179]  •to  find  the    prisoner   guilty  to  the  value  of  twdvepencef 

which  they  did ;  and  he  was  transported,  {k) 
Oftteaiing       With  respect  to  the  stealing  of  sheep  and  other  cattle,  the 
^^^|[^.     14  Geo.  II.  c  6.,  after  reciting  **  that  evil  disposed  persons 
tie,  14         had,  moi*e  generally  and  fi*equently  than  was  ever  known 
Oco.  11.      befoi-e,  made  it  their  practice  secretly  in  the  night  time  to 
drive  away  and  steal  great  numbers  of  sheep,  and  likewise 
secretly  in  the  night  time  to  kill  great  numbers  of  sheep, 
and  to  strip  off*  their  skins,  and  then  steal  the  carcases  of 
the  sheep  so  killed,  leaving  their  skins  behind  to  prevent  dis- 
coveries ;  and  also  in  like  manner  to  kill  great  numbers  of 
sheep,  and  then  cut  open  the  sheep  so  killed,  and  take  out 
and  steal  their  inwai*d  fat,  leaving  their  carcases  behind  to 
prevent  being  discovered,"  enacts  **that  if  any  person  or  per- 
sons shall  feloniously  drive  away,  or  in  any  other  manner  fe- 

d  Foit.  372,  373.    2  East.  P.  C.  c.  16.  s.  vant  to  destroy  an  old  and  favourite  bone, 
47.  p.  616.  and  bury  it.    The  servant  directed  one  of 
e  Pott,  Chap.   XXI.  on  Receiving  Stolen  A.'s  labourers  to  execute  the  order  ;  who,  in- 
0§odt,  stead  of  doing  so,  took  the  horse  to  a  neig^- 
/  Anon.  East.  T.  2  Anno.  Fost.  373.  bouring  town,  and  sold  it  to  a  tanner  for  fif- 
g  Antej  1033.  et  scqu.  teen  shiliinge.    Upon  these  facts  applicatioa 
h  Phillips  and  Strong  (ra«e  r.f)  atUe,  1037.  was  made  to  a  magistrate  to  commit  the  la* 
t  1  Hale  531.  bourer  for  horse-stealing;  but  the  magistrate, 
k  Pearles's  case,  Bedford  1755.     2  East,  entertaining   doubts   upon  the    subject,  took 
P.  C.  c.  16.  s.  137.  p.  741.     And  see  ante,  an  opportunity  of  mentioning  the  caee  to  one 
1031.     A   curious  point  respecting  the  pro-  of  the  Judges,  then  on  the  circuit,  who  was  of 
perty,  under  particular  circumstances,  in  an  opinion  that  A.  had  so  disclaimed  all  proper- 
old  and  worn-out  horse,  which  recently  un-  ty  in  the  horse  that  it  could  not  be  the  sub- 
derwent   some   discussion,    may    be    briefly  ject  of  larceny.    See  as  to  a  dereliction  o# 
mentioned  in  this  place.     A.  ordered  his  ser-  property  by  the  owner,  anie^  1042. 
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• 

lonioiuly  steals  one  or  more  Hhecp  or  other  cattle  of  any 
oilier  person  or  persons  whatsoever,  or  shall  wilfully  kill 
one  or  more  sheep  or  other  cattle  of  aii^  otlier  [)erson  or 
persons  whatsoever,  with  a  fclonipus  intent  to  steal  tlie 
^ole  carcase  or  carcases,  or  any  part  or  parts  of  the  car- 
case or  carcases  ot  any  one  or  more  sheep  or  other  cattle 
that  shall  be  so  killed,  or  shall  assist  or  aid  any  person  or 
persons  to  commit  any  such  offence  *or  offences;  that  then  [^^IIBO] 
the  person  or  persons  guilty  of  any  such  offence,  being  there- 
of convicted  in  due  form  of  law,  shall  be  adjudged  guilty  of 
felony,  and  shall  suffer  death,  as  in  cases  of  felony,  without 
benefit  of  clergy." 

The  words  "  other  cattle"  in  this  statute  w^ei^c  of  two  un-  ^^  Geo.  ii. 
certain  signification,   and,  consequently,  the  15  Geo.  II.  c.  s^fuls'tha 
34,  reciting  that  it  was  doubtful  to  what  soi-ts  of  cattle  be-  words 
sides  sheep  the  act  was  meant  to  extend,  enacts  and  declares,  "  other  cat- 
^  that  the  ssud  act  was  meant  and  intended,  and  shall  be  con-  buii,^cow 
struedy  deemed,  and  taken  to  extend  to  any  bull,  cow,  ox,  ox,  steer, 
steer,  bullock,  heifer,  calf,  and  lamb,  as  well  as  sheep,  and  helr^^caif 
to  no  other  cattle  wliatsoever.'"  and  iamb. ' 

The  doctrine  that  any  the  least  removal  of  the  thing  fe-  RawUns^s 
lonionsly  taken,  will  constitute  larceny,  {k)  applies  to  the  ^^^'   '^^^ 
stealing  of  sheep,  though  part  of  the  animal  only  be  taken,  was'^Ddict- 
and  though  the  statute  14  Geo.  II.  c.  6.  might  seem  in  such  ed  for 
case  to   make  the  offence  of  a  different  and  specific  kind.  [^^^^*"^  ^ 
In  a  case  where  the  prisoner  was  indicted  for  stealing  six  threvl.^ 
lambs,  without  any  count  for  killing  with  intent  to  steal  the  dence  was 


or  any  part  tlicrcof,  the  evidence  was  that  tlie  car-  carcases 
cases  of  the  lambs,  without  their  skins,  wci*e  found  upon  the  were  found 
preoiises  where  they  had  been  kept,  and  tliat  the  prisoner  i"  ^^^ 
had  sold  the  skins  on  the  morning  after  the  offence  was  com-  fheTwner 
mitted ;  upon  wliich  the  jury  were  directed  to  find  the  pri-  and  the 
soner  guilty,  on  tlie  ground  that  the  lambs  must  hm  c  been  ^^]^^  °"'y 
removed  from  the  fold.    But  a  doubt  liaving  occurred  whe-  away:  and 
ther,  as  the  statute  14  Grco.  II.  c.  G.    specifies   feloniously  aconvK!- 
driving  away,  and  feloniously  killing  with  intent  to  steal  the  [!j°"eJ|°" 
vrhole  or  any  part  of  the  carcase,  as  well  as  feloniously  steal-  dcncc  was 
ing  in  general,  (although  there  must,  in  such  cases,  be  some  hoiden  , 
removal  of  the   thing,)    it  did   not   intend  to   make   these  ^°°'' 
diflerent   offences;   the   case  was   submitted   to   the    consi- 
deration *of  the  Judges,  who  held   the  conviction  right;  as  ["^1181] 
any  removal  of  the  thing  feloniously  taken  constitutes  lar- 
ceny, (l) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  a  cooks 
eorWf  it  appeared,  upon  the  evidence,  tiiat  tlie  animal  stolen  t^ise.  An 
was  a  female  beast  only  two  years  and  a  half  old  that  had  ["^ 'sVoSV 
never  had  a  calf ;  and  that  a  female  beast  of  the  cow  kind,  acoVhcid'' 


l:.4n/^  1034.  ;iimI  Mh,1j.  'J'.  1000.  2  K.i<l  T.  (  .  c.  16.  s.  48. 

'  Rawlins^s  case  Sarum  Sum.  As=.  18<)0.      0.61" 
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not  to  be     how  old  soeTer,  if  she  have  never  had  a  calf^  is  always  called 
K?^'de^    a  heifer.    An  objection  was  therefore  taken,  by  the  connsd 
oTnatdrng    Am*  ue  prisoner,  that  the  charge  in  the  indictment  was  not 
sikd/er.      supported  by  the  e>idence;  and,  the  prisoner  being  found 
guilty,  the  question  was  referred  to  the  consideration  of  the 
twelve  Judges,  who  were  of  opinion,  that  as  the  statute  mea^ 
tions  both  heifer  and  corw,  it  must  be  considered  as  using  one 
term  i^  contradistinction  to  the  other,  in  describing  the  8ev»> 
ral  animals  intended  to  be  protected ;  and  that,  as  the  beast 
stolen  was  not  therefore  such  as  was  described  in  the  indict- 
ment, the  prisoner  was  entitled  to  an  acquittal,  (m) 
26  Geo.  III.      -^  ^^  statute  26  Greo.  III.  c.  71.,  was  passed  in  order  to 
c  Ti.  at  to'  remedy  (according  to  the  recital  of  the  act)  the  facilities  af- 
slaughter-    forded  to  the  stealing  of  cattle  by  persons  of  low  condition, 
>BK  c><    •    ^iiQ  1^^^  houses  or  places  for  the  purpose  of  slaughtering 
horses  and  other  cattle,  its  provisions  may  be  shortly  men- 
tioned in  this  place.    It  contains  many  enactments,  for  Hat 
rq^ulation  of  slaughter-houses;  requires  persons  keeping  fliem 
to  take  out  a  licence,  and  to  give  notice,  previous  to  the 
slaughtering  and  flaying  of  any  cattle,  to  an  inspector  ap- 
pointed as  mentioned  in  the  act :  and  to  kill  and  flay  the  cat- 
Slaochter^  ^  ^^^7  within  certain  hours.    The  eighth  section  enacts  that 

CI  182]  ^  ^^7  pci*^n  keeping  or  using  any  slaughtering-house  *<Nr 
cattle     place  mentioned  in  the  act,  shall  slaughter  any  cattle  for  any 
withoot  a    other  purpose  than  for  butcher's  meat,  or  shall  flay  any  cattle 
^^IJ^I^L^  brought  dead  to  such  slaughtering-house  or  other  place  with- 
per  nonee,   out  a  licence,  or  without  giving  notice,  or  shall  slaughter  or 
Kc,  made    fl^y  ^t  any  time  except  witliin  the  hours  limited  by  the  ad^ 
^  ^^'        or  shall  not  delay  slaughtering  or  killing  according  to  the 
direction  of  the  inspector  properly  authorised,  such  person  so 
offending  in  either  of  these  cases  and  being  convicted  shall  be 
adjudged  and  taken  to  be  guilty  of  felony,  and  shall  be  punish- 
ed by  fine  and  imprisonment  and  such  corporal  punishment 
by  public  or  private  whipping,  or  shall  be  transported  for 
any  time  not  exceeding  seven  years,  as  the  court  before  whom 
the  offender  shall  be  tried   and  convicted,  shall  direct,  (n) 
Destroying  The  ninth  section  enacts,  that  persons  keeping  or  using  such 
or  burying    slaughtering-house  or  place,  and  tlirowing  into  lime,  or  rub- 
deineanorV  W^g  therewith,  or  with  any  other  corrosive  matter,  or  de- 
stroying, or  burying  hides  of  cattle  slaughtered  or  flayed  by 
them,  shall  be  guilty  of  a  misdemeanor,  punishable  by  fine^ 
imprisonment,  and  whipping.    The  statute  also  creates  other 
offences  of  smaller  degree,  and  imposes  penalties  recoverable 
Exceptions.  ^7  suroniary  proceedings  before  justices  of  the  peace,  (o)    The 
fourteentii  section  provides,  that  the  act  shall  not  extend  to 

m  Cook^s  case,  fVarwiek  Lent  Ass.  1774,  tering  a  horse  without  giving  the  proper  no* 

and  Serjeants'  Inn  Hall,  1774.    1  L«ach  105.  tice,  3  Chit.  Grim.  L.  721. 

2  East.  P.  C.  c  16.  s.  48.  p.  616.  o  Sec  the  statute,  and  3  Burn.  Just.  Horses^ 

n  See  a  precedent  of  an  indictment  against  Sect.  IV. 
the  keeper  of  a  slaughter-house,  for  slau^h- 
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any  curriery  feltmakery  tanner,  or  dealer  in  hides,  who  shall 
kill  \fjiy  distempered  or  aged  cattle  or  purchase  any  dead 
cattle  for  the  boni  fide  purpose  of  selling,  using  or  curing  the 
hides  thereof  in  thie  coarse  of  their  respective  trades;  nor  to 
any  farrier  employed  to  kill  aged  and  distempered  cattle ; 
nor  to  any  person  who  shall  kill  any  of  their  own  or  other 
cattle^  or  pnrchasing  any  dead  horse  or  other  cattle,  to  feed 
thefa*  0(wn  iovuds  or  dogs,  or  giving  away  the  flesh  for  the 
like  mirfNMM.  But  it  is  further  enacted,  that  if  any  collar^ 
^naher,  carrier,  &c^  or  other  person  shall,  under  colour  of  [*1 183] 
their  triides,  ktowinglv  or  willingly  kill  any  sound  or  useful 
horse,  gelding,  mare,  foal,  or  filley,  or  boil  or  otherwise  cure 
the  flem  thereof,  for  the  purpose  of  selling  it,  such  person 
shall  be  deemed  an  offender  within  the  meaning  of  the  act, 
and,  for  evtry  offence,  forfeit  any  sum  not  exceeding  twenty, 
nor.leso  tlwn  ten  pounds,  {p) 


i*a*i 


•CHAPTER  THE  TENTH.  [*1184] 

Of  stealing  and  Destroying  Deer.  (1) 


♦CHAPTER  THE  ELEVENTH.  1*1192] 

Of  Stealing  Conies^ 


^  ♦CHAPTER  THE  TWELFTH.  [*1 197] 

Of  Stealing  Pish. 

• _   _  _  _ 

•CHAPTER  THE  THIRTEENTH.  [*1206] 

Of  stealing  to  the  Value  of  Forty  ShiUinKS  in  any  Vessel  upon 
a  J¥MgahU  JKvfr,  fc ;  and  of  Plundering  Vessels  in  Dis- 
trtsSf  or  Wrecks  (2) 

p  26  Geo.  ni.  c.  71.  8.  15. 


(1)  This  and  the  three  following  chapters,  which  relate  wholly  to  the 
statutes  of  Great-Britain,  are  omitted. 

(2)  The  statutes  of  the  seTeral  states  provide  for  the  panishmeDt  of  these 
offences.  ^ 

TOOL.  rr.  28 
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♦CHAPTER  THE  FOURTEENTH. 

Of  Larceny  fry  Servants* 

Before  entering  upon  the  snbject  of  larceny  oomndttod 
by  servants  of  the  gooas  of  their  masters  at  coohikni  law,  it 
will  be  proper  to  notice  two  statute  relating  to.  larcenieB 
by  servants,  though  the  occasion  upon  which  the  int  of  them 
was  passed  may  be  considered  as  having  gone  by,  and  tiie 
latter  of  them  is  but  little  resorted  to  at  the  present  day. 
33  Hen.  VI.      It  appears  that  menial  servants  were  considered  by  the 
c.  1.  At  to  common  law  as  being  quodammodo  in  possession  of  fheir 
nohTntiV     n^^^^i^s  household  goods  between  the  time  of  his  death  and 
aod^riot-     the  ascertainment  of  his  legal  representative;  and  their 
ousijr  niak-  embezzling  such  goods  being  therefore  holden  not  to  be  ib- 
tSi?*SiM.    l®ny»  the  33  Hen.  VI.  c  1.  was  passed  in  order  to  remedy 
ter*t  goods    the  ovil  consequcuccs  of  this  doctrine^  (a)    This  statute  re- 
dMiVof      ^'^  ^*^  divers  household  servants  of  lords  or  oVbtr  per- 
tboir  mikt'    sons  of  good  degree,  shortly  after  their  masters'  deaths,  vio- 
tert.  Icntly  and  riotously  had  taken  and  spoiled  the  goods  whidi 

were  of  their  said  masters  at  the  time  of  their  death,  and 
distributed  the  same  amongst  them,  fcc  and  then  enacta 
*'  that  after  full  information  made  to  the  chancellor,  by  the 
executors  (or  any  two  of  them)  of  such  lord  or  person,  of 
such  rioty  taking*  and  s]ioil  made,  &c.  the  said  chancellor, 
by  the  advice  of  the  cluef  justices  of  the  Ring's  Bench, 
and  Common  Pleas,  and  the  Cliicf  Baron  of  the  Exche- 
quer,  or  two  of  them,  may  make  out  writs  to  such  sherilb 
[*1213]  ♦as  seem  necessary  to  make  open  proclamation  (as  therein 
directed  (for  tlie  said  oflfendcrs  to  apjiear  before  the  court  of 
King's  Bench  on  the  day  limited  by  the  writ,  &c ;  where- 
upon if  tliey  make  default,  &r.  tliey  shall  be  attainted  of 
felony :  but  if  they  appear,  tiiey  shall  be  committed  or  bail- 
ed, until  they  answer  the  said  executors  in  such  actions  as 
shall  be  brougtit  against  tliem  for  the  said  riot,  taking,  and 
spoiling/'  &c.  This  statute  thcrefoiT  in  effect  enacts,  that 
if  ttie  party  do  not  appear,  he  shall  answer  for  the  offence  as 
felony :  but  that  if  he  appear,  he  may  be  sued  as  for  a  tres- 
pass. The  statute  extends  to  one  executor,  if  but  one.  {h) 
21  Hen.  The  statute  21  Ilcn.  VIII.  c.  7.  recites  that  divers  of  the 

viii.  c.  7.  king's  subjects  had,  upon  confidence  and  trust,  delivered 
\vhom"anv°  ""^o  thcir  scrvauts  thoir  caskets  and  other  jewels,  money, 
goods  and  goods,  and  chattels,  safely  to  keep  to  the  use  of  their  said 
TuveJed  10  "^^^t^*^  ^^  mistrcsscs,  and  tliat  after  such  delivery  tlic  8«r- 
lecp  by  vants  had  withdrawn  themselves,  and  gone  away  with  the 
their  mas-    said  caskcts^  tic.  ov  part  thereof,  to  the  intent  to  steal  the 

a  1  Hale  515.  I  Hawk.  P.  C.  c.  43.  f.  0.  6  1  Hale  654.    2  East.  P.  C.  c.  16.  s.  9.  p. 
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same,  and  defraud  their  mastcra  or  mistresses  thereof;  and  tcrs,  and 
sometimes,  being  with  their  masters  or  mistresses,  had  con-  ^^^^  ^^^.^^ 
verted  the  said  jewels,  &r.  or  part  thei*eof,  to  their  own  use ;  0^01^1102-* 
which  misbehaviour  so  done   wus  doubtful   in  the  common  ^-^^^  ^^^^ 
law  whether  it  were  felony  or  not :  and  it  then  enacts  "  that  l^l^ot  \u'c 
all  and  singular  such  servants,  to  whom  any  such  caskets,  vuluo  of 
jewels,  money,  goods,  or  chattels,  by  his  or  their  said  mas-  Jprty  *•*»»!- 
ters  or  mistresses,  shall  from  henceforth  so  be  delivered  to  above,°^de- 
keep^  that  if  any  such  servant  or  servants  withdraw  him  or  ciared  to 
them  from  their  said  masters  or  mistresses,  and  go  away  |^g^i^„"l^*^'  °^ 
with  the  said  caskets,  &c.  or  any  pai-t  thereof  to  the  intent 
to  steal  the  same,  and  defraud  his  or  tlieir  said  masters  or 
mistresses  thereof,  contrary  to  tlie  trust  and  confidence  to 
Um  or  them  put  by  his  or  their  said  masters  or  mistresses ; 
or  else,  bdng  in  the  service  of  his  said  master  or  mistress, 
withofut  assent  or  commandment  *of  his  master  or  mistress,  [*1214] 
he  embezzle  the  same  caskets,  &c.  or  any  part  thereof,  or 
otherwise  convert  the  same  to  his  own  use  with  like  purpose 
to  steal  it;  that  if  the  said  caskets,  &c.,  that  any  such  ser- 
vant shall  so  go  away  with,  or  which  he  shall  embezzle  witli 
ponose  to  steal  it,  as  is  albresaid,  be  of  the  value  of  forty 
shillings  or  above,  that  then  the  same  false,  fraudulent,  and 
mtme  act  or  demeanor,  from  henceforth  sliall  be  deemed  and 
adjudged  felony ;  and  he  or  they  so  offending,  be  punished, 
as  other  felons  be  punished  for  felonies  committed,  by  tho 
course  of  the  common  law."  (c) 

The  second  section  provides  that  the  act  shall  not  extend  to  s.  2.  An 
any  apiprentice,  nor  to  any  |)erson  within  the  age  of  eighteen  "JJIj^q*"^"  . 

pieiiticcf, 

Clergy  was  taken  away  from  tliis  offence  by  the  statute  27  «">  «o  p««- 
Hen.  Vlll.  c.  17.  but  that  act  having  been  repealed,  (d)  the  ^j°"'*=  ""'^^'^ 
offender  is  now  entitled  to  liis  clergy,  unless  tlie  offence  be  ciergv. 
committed  in  a  dwelling-house,   or  out-house  thei*eunto  be- 
longing, within  the  statute  12  Ann.  r.  7. 

The  statute  extends  only  to  such  persons  as  were  servants  Construc- 
to  the  owners  of  the  goods,  botli  at  tlie  time  of  tlic  delivery  ^"^"„[*j  *'**^ 
and  when  they  were  stolen  ;  so  that  if  A.  deliver  goods  to*  ^ 
B.  to  keep,  and  afterwai-ds  take  him  into  his  service,  and 
then  B«  run  away  with  tlic  goods,  it  is  not  felony   within 
this  statute,  because  the  goods  wei^e  not  originally  delivered 
under  the  special  trust  of  a  servant,  {t) 

Such  goods  only  ai'e  within  the  statute  as  are  delivered  to  Coof's  »^' . 
keep  for  the  use  of  the  master,  to  be  returned  to  him  again,  c^iu,'";.^'^ 
So  that  a  receiver  who  runs  away  with  his  master's  ix»nts, 
received  by  him  for  his  muster,  or  a  servant  who  *bcing  en-  I  1-iJJ 

e  By  ihe  H  E\\%.  c.  10  this  net,  which  had  d  By  1  Mar.  St.  I.e.  1.  s. .'. 

b<?«n  I  r  pealed  b>  the  ^iner.il  wi.i.is  oil  Mar.  e  1   Hawk.    1*.  ('.  c.  4.^   s.   4.     Sum.  63, 

St.  1.  c.  I.  M.  3.,  was  revi\H,  aiiM  inailo  per-  2  East.  V.  (\  c.  It?.  -.  11.  i».   5(>.J. 
netua!. 
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aider  thin  statute  of  21  Hen.  YIII.  as  in  the  nature  of  a  de- 
claratory law ;  {x)  and  this  view  of  it  seems  to  be  confirmed 
by  the  doctrine  that  notwithstanding  the  exception  contun- 
ed  in  it  as  to  apprentices  and  servants  under  tlie  age  of 
[*1218]  eighteen,  *(y)  yet  such  persons  taking  their  master's  goods 
delivered  to  them  by  way  of  charge  are  guilty  of  felony  at 
common  law.  (») 

In  support  of  this  maxim  of  the  common  law  here  laid 
down,  it  will  be  proper  to  cite  some  of  the  more  modem 
cases  in  which  it  has  been  recognised. 
Paradice'i  The  prisoner  was  indicted  for  stealing  a  bill  of  exchanee 
^^'  ^.  of  the  value  of  lOOi.  tlic  projicrty  of  the  prosecutior.  It 
BOMr^wbo  appeared  in  l^idence,  that  !ic  was  foreman  and  bookkeeper 
ivat  em-  to  the  prosecutor^  who  was  a  mercer  at  Devizes,  at  a  yearly 
n^nman  8*'*T>  *"**'  P*^*^  *"^  received  money  for  him,  not  liWng  in 
and  book-  the  housc,  but  going  tticrc  every  day  to  transact  his  busi- 
i(*«p«'»  ness.  The  prosecutor  delivered  bills  to  him  to  the  amount 
Ti^MnUi'e  ^f  1500/.«  and  amongst  them  the  bill  in  question,  with  di- 
iiouM  of  rections  to  enclose  tliem  in  diffci'ent  covers,  and  send  them 
'""be^?*d'  ^^  ^'^**  day's  post,  as  he  liad  often  sent  bills  before,  to  his 
•"bill"/  correspondent  in  London,  as  cash  to  be  carried  to  the  credit 
cxchan(;c,  of  thc  prosecutor's  account.  The  prisoner  did  not  send  the 
wdSved"  '^*""  **  ^^  ^  *®  directed ;  and  the  next  day,  having  obtained 
from  hit  the  prosecutor^s  leave  to  go  to  visit  some  relations  in  the 
master  to  neignbourhood,  he  went  to  Salisbury,  got  cash  for  the  biD 
init!ed"to  ^^  questiou,  which  had  been  indorsed  by  the  prosecutor,  and 
:i  corrrs-  was  also  indo]*scd  by  the  prisoner,  and  then  went  off;  but 
pondent,  ^rj^^  aftcrwards  appn'liended  at  Exeter,  with  part  of  the  bills 
{i"uai  and  the  money.     It   was   contended    on   behalf  of  the  pri- 

c:ourse  of     soucr  at  tlic  trial,  that  the  pnisecutor.  liaving  delivered  the 

and "i7waK  '^*"®  *^^ '""™»  '*^**  thereby  parted  with  the  ]M>sseSvSion  of  them, 

iioiden  to     SO  that  the  prisoner  could  not  be  guilty  of  felony  in  taking 

iw  larceny,  them  away ;  and  thc  case  was  irsembled  to  that  of  a  carrier 
intrusted  to  carry  goods,  (a)  But  the  prisoner  was  con- 
victed ;  and  judgment  was  respited,  in  order  to  take  the  opi- 
nion of  the  Judges,  whether  the  rase  amounted  to  felony,  or 
was  only  a  brea(  h  of  trust.     Tliey  were  all  of  opinion  (with 

f*  12191  *the  exception  of  X^nl  Camden,  who  was  absent,)  that  the 
case  amounted  to  larceny :  upon  the  principle  that  the  pos- 
session still  continued  in  the  master.  {$) 

Robi  ^     '        ^  carter  going  away  with  liis  master's  cart  was  holden  to 

,,asc  have  been  guilty  of  felony,  (c) 

HaMV  The  prisoner  was  convicted  of  stealing  gauze  of  the  va- 

.r  Uy   Gould.  J.  in  rK:liv«'ii:»;»   thc  opiMion  /;  Para-lire's  raso,    ear.  (rould,    J.    Sanim 

.f  lire  Judges  in  \Vi!kill^^  i  rin-,  2  Kj>t.  V.  i\      Lf  nt  A^:J.  17(>6.     East.  T.    1766.     2  Ea*i.  P. 

. .  U.  «.   14.  p.  oG5.  <.    101.  P.  67--.     .'iV'/?,      C'.  r.   Ifi.  ^.  15.  p.  .'iB-'i.  imd  cited  by  Gould, 

i07C,  1071.  .1.  ill  W.llciiis"  ca>c,  1  LtP-.h  523,  524. 

.vWn/c,  1214.  c  Ko;)iniou\  case,  O.  H.    1755.     2  East.  P. 

s  1  Hale  667,  6fiS.  C  c.  16.  .s  15.  p.  56.'. 

/'  »^nff,  1092.  tt  s^nv. 
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lue  of  eighty  pounds,  tlie  property  of  tlie  pi-osecutor :  and  caw. 
tlie  case  was   refen-ed  to  the  considei*ation  of  tlie  twelve  i'h«P"- 
Judges,  upon  the  following  facts.    The   prisoner  was  ser-  ^^s a  mi- 
vant  and  porter  in  the  general  employ  of  the  prasecutor,  vantand 
\«'ho  was  a  gauze-weaver,  and  was  sent  witli  a  package  of  ^"^^^ '" 
goods  from  his  master's  house,  with  directions  to  dclivi|r  them  rai  cn?pi*oy 
to  a  customer  at  a  particular  place.    In  his  way  he  met  two  of  the 
men,  who  invited  him  into  a  puhlic-house  to  drink  with  tliem,  {Ia**d**go^^^ 
and  then  persuaded  him  to  open  the  package,  and  sell  the  delivered 
goods  to  a  person  whom  one  of  the  men  brought  in ;  which  |?  ^""  ''X 
he  accordingly  did,  by  taking  them  out  of  the  package,  put-  to%'^'rry7o 
ting  them  into  the  man*s  bag,  and  receiving,  to  his  own  use,  a  custom. 
part  of  the  money  for  which  they  were  sold.     AH  the  Judges  l'^^^*!^^^ 
held  this  to  be  felony,  on  tlie   gi'ound  that  the  possession  of  &c!"his 
the  goods  still  remained  in  tlie  niastor.  (</)  ^vas  hoiden 

In  a  case  where  the  prisoner  had  bei»n  convicted  for  steal-  J.°„^  **^^" 
ing  forty   bushels  of  oats,  a   question,   whether  the  facts  ^ 
amounted  to  felony,  was   n^serAcd  for  the  opinion  of  the  c^"'* 
Judges.    The  prosecutors,  w  ho  wei*e  cornl actors,  had  pur-  a  corn- 
chased  a  cargo  of  oats  on  board  a  ship,  lying  hi  tlie  river  ^?*^^°'  ^]^' 
Thames;  and  they  sent  the  prisoner,  who  was  employed  in  ch»edV 


their  service  as  a  lighternuin,  w  ith  their  barge  to  one  Wil-  cargo  oi 
son,  a  com-meter,  for  as  much  oats,  in  loose  bulk,  as  the  l^^^^^^*]^ 
Charge  would  carry.    The  prisoner  procoedefl  to  the  ship,  ['^]220| 
and  received  from  Wilson  two  bundled  and  twenty  quarters  ^jp^  ^^  -^ 
of  oatSy  in  loose  bulk,  and  five  quaiters  in  sacks.    IThe  five  his  seivanr 
quarters  were  put  into  sacks  by  the  order  of  the  prisoner ;  Jj!jj!lg**jjj 
and  were  afterwards  embezzled  by  him.    The  question  sub-  receive 
mitted  to  the  Judges  was,  whether  this  was  felony,  as  the  pa^i  pf  tiw 
4»ats  had  never  been  in  the  possession  of  the  prosecutor;  or  JlioW'buik- 
whether  it  was  not  like  the  case  of  u servant  receiving  charge  A:.. 
of,  or  buying,  a  tiling  for  his  master,  and  never  delivering  it.  ^!"*^**  ^**^ 
And  the  Judges  held  that  it  was  larceny  in  the  prisoner;  and  ciuIkI^m- 
a  taking  from  the  actual  possession  of  tiio  owner,  as  much  as  tiii^was 
if  the  oats  had  been  in  his  eranary.  (e)  Unuicw  to 

The  following  is  a  case  of  a   simiiar  nature.     The  pri-  ^luaha  s 


was  indicted  (as  in  the  former  c;Lse)  upon  the  statute,  caM-. 
34  Geo.  II.  c.  45.  foi'  stealing  five  c|uarters  of  oats  from  a  '^hc  i)ros€- 
vessel  on  the  navigable  river  Thames.     The  pi'osenitoi'S,  in  uriI!!^r^oorn 
whom  the  pi-ojierty  was  laid,  were  cnnifai  tors:  and  the  pri-  nntors, 
soner  was  their  servant ;  and  liad   been  enip'ioyed  by  them,  P"i^i»=»**^'' 
many  years,  in  superintending  the  unloading  of  their  corn  bo.".??! 
vessels.    The  prosecutoi-s  had  purdiascd  two  Inindred    and  .  -sci,  aiM*. 
forty  quarters  of  oats,  on  hoard  a  Dutch  vessel,  lying  in  the  ;| "!  ,^.'\'*I*^ 
river  Thames:  and  while  the  corn-melers  weir  in  the  act  of  n'lcivc  i? 

»/nasi*s  ciiT.  1    lA'Ach  2'1.  ."".2.*.   "J I.     J  ■•'::.     Vr-i  >•  r  ;!.«•  ■  i.'iiii'i  -ii' ilu:  «,i  icriuiiia- 

Jb2a>t.  V,  C.  c.lG    s.  l"i.  p.  Z\ii\.  ii,,n,  .^  in  ilir   :,  \i,  iiicnsionrd   'iv  Ifi'ath  .1. 

f  Sp'-ar-'-s  C4cc.    Kiiii:stun  S|u.    As.   17l'f\  i-.  W.IO-'-   -'.-.^  t  '!'t-!.  JT'!. 
J  U  1.  •   *!2";.    J  Ks'^t.   v.  C.  ...  1.;.  «.  \\\  r 
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io  bulk ;  unloading  the  oats  from  the  Dutch  vessel  into  the  prosecutom' 
when  their  barge,  the  prisoner,  with  another  person,  came  along  side  in 
vfacTwas  a  boat*  handed  ten  empty  sar^s  on  board  the  Dutch  vcssely 
empiojtd  and  defiired  that  the  sacks  might  be  filled  with  oats,  and  tied, 
by  them  to^  as  they  were  going  to  be  put  into  an  up-country  lug-boat 
^rteiwe-  ^^  ^^  desir^  that  the  account  of  the  oats  put  Into  tihe 
ry,  fepara-  sacks,  might  be  carried  to  the  score^  and  no  separata  Mcount 
^^ST  ^J^^^^  <>f  ^l^^™-  Th«  whole  of  the  two  hundred  and  fbrty 
rest,  while  quarters  of  oats,  excepting  tbe  five  quarters  pat  into  the 
on  board  sacks  by  the  prisoner's  desire,  were  loaded,  in  loose  bulk, 
r*  122 11  ^^^  ^^  prosecutors*  barge.  Aftler  the  sacks  were  MMf  a 
and  *per8on,  by  the  prisoner's  direction,  took  them  awaj  from 

beuied'it :  ^^^  vesscl  to  a  place  where  they  were  delivered  to  the  pereon 
and  it  was  who  purchased  them  of  the  prisoner.    The  prisoner  had  never 
b^reen  •  **^"  employed  by  the  prosecutors  to  sell  com  for  them }  nor 
*  was  he  authorized  so  to  do. 

Upon  these  facts  the  jury  found  the  prisoner  guilty ;  and^ 
the  case  being  saved  for  the  opinion  of  the  Judges,  they  were 
of  opinion  that  the  conviction  was  rights  (/)    It  is  ohaerved 
that  in  this  case  there  appears  to  have  been  a  tort  committed 
by  the  servant  in  the  very  act  of  the  taking;  that  the  proper- 
ty of  his  masters  in  the  corn  was  complete  before  the  (Mivery 
to  him ;  and  that,  after  the  purchase  of  it  in  the  vcssd,  they 
had  a  lawfnl  and  exclusive  possession  of  it  as  against  all  Ae 
world,  but  the  owner  of  the  vessel,  (g) 
Lavender's      A  ser\*ant  going  off  with  money,  given  to  him  by  his  mas- 
iioTden       ^^^  ^^  carry  to  another,  and  applying  it  to  his  own  use,  has 
That  a  ser-  been  holdcu  guilty  of  larceny.    The  master  of  tlie  prisoner 
vaiii  going  delivered  to  him  a  sum  of  money  to  carry  to  a  person  of  the 
money,  and  uanic  of  FlaAvn,  and  to  leave  it  with  Flawn,  who  had  agreed 
applying  it  to  give  thc  master  of  the  prisoner  bills  for  the  money  in  tbe 
IJie  *is°^ii-  ^^"''^  ®f  ^  ft'w  days.    The  prisoner  did  not  carry  the  monev 
If  ofiarcc"  t*>  Flawn,  as  he  was  directed,  but  went  away  with  it ;  ano, 
«'y-  with  part  of  it^  purchased  a  watch,  and  some  other  articles  ; 

the  other  part  remaining  in  his  possession  when  he  was  ap- 
pt*ehended.     The  jur^'  having  found  the  prisoner  guilty,  sen- 
tence was  rcspite<l,  in  order  to  take  thc  opinion  of  tbe  Judges, 
whether  this  was  felony,  or  only  a  breach  of  trust :  and  all 
the  Judges  held  that  it  was  felony-  (//) 
^aee"'^""  ^       '"  *  ^^**^  wlierc  the  prisoner  was  indicted  for  stealing  ten 
r*T22"^  1  *S""*^^>  't  appeared  that  she  was  the  menial  servant  of  the 
A  firvriu    pt^sccutor,  who  was  a  manufacturer,  and  frequently  in  want 
obtniiuii      of  silver  to  pay  his  workmen  :  that  she  went  to  the  wife  ef 
ten  i;ui-       f|,p  prosccutor,  and  told  her  that  she  was  acquainted  wHh  a 
normis"*"   pcrson  who  could  give  her  ten  guineas'  woilh  of  silver ;  upon 
Trss,  un-     which  tho  wifc  of  thc  prosecutor  gave  lier  ten  guineas  for  the 

/  Abralmt\  i  aw,  .*>:urrci,  tfnr.  Ass.  1798.     2  1793.  twice  considered  br  tlic  Judges. — East. 

Leach  824.     2  Fn^^t.  W  cl  c.  !»;.  5.  1 6.  p.  5'':».  T.  1793,  and  Trin.  T.  1793.     In  this  caw  all 

X  2  Kabt.  v.  C.  c.  !♦;.  s.  16  p.  570.  thc  Judges  also  held  ihai  che  last  i>oint  in 

**  I  ^'  rndrrV  r^w,  Jh'.nlinxdnn  I  j'wt.  A^5.  Watcon  5  case  (fwff,  131^)  ^t?  not  la^v 
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imrpose  of  getting  them  changed  into  silver  by  the  person  slie  dcr  a  pre- 
had  mentioned,  ^'hen,  instead  of  getting  the  guineas  (*hanged,  ^^^^^  t^^^ 
abe  immediatelj  ran  away  Avith  them,  and  never  returned  ;  pc^so^who 
and  it  aho  appeared  that  her  cloaths  had  been  previously  would  give 
taken  awa^-.    Upon  tliis  evidence  she  was  found  cuilty  of  ^'^^^"^  ^^'  , 

U.^.n«  /••?  ^        J  ihem  ;  and 

**"»ny«  W  then  ran 

It  has  also  been  holden  to  be  larceny  for  the  confidential  away  with 
flerk  of  a  merchant  to  take  a  bill  of  exchange,  unindorsed,  ^u^f("'"f^'' 
flvm  its  proper  repository,  discount  it,  and  convert  the  pro-  farceny. 
ceeds  to  his  own  use,  though  he  had  the  general  management  chip- 
of  Ins  master's  cash  concerns,  and  autliority  to  get  his  bills  chaM^a 
discounted*    The  indictment  against  the  prisoner  was  for  A^'lerk 
stealing  a  bill  of  exchange  for  one  hundred  and  twenty-two  who  had 
pbunds  twelve  shillings,  the   projierty  of  the  prosecutors,  Jj'^  »"»«»- 


Burkit  and  Fothergil.     UjK>n  the  evidence  it  appear-  ti^cash 
ed  that  tbe  prisoner  was  clerk  to  the  prosecutors,  and  had  the  concerns  of 
mte  management  of  their  cash  concerns :  that  he  received  cu*tors^nd 
bills  and  money  remitted  to  them,  took  bills  to  be  discount-  had  au- 
ed  whenever  he  wanted  cash,  made  payments  for  freight  and  thority  to 
othsr  things  of  a  similai*  nature,  and  settled  the  balance  with  buig  au*^ 
the  proaecutora  at  the  end  of  cven^'  week.     On  the  14th  Sep-  L-ountc(i,  as 
tembcr,  ir95,  the  bill  in  question  was  remitted  to  the  prose-  "ccas««n 
cntorSi  by  the  iiost,  when  one  of  tliem  opened  *tlio  letter,  and  p*  i  o^'si 
glare  the  bill,  which  was  not  due  till  the  irtli  September,  to  Ifiscoumed 
a  clerk  to  get  it  accepted ;  which  the  clerk  accordingly  did,  a  hiii,  and 
and  then  laid  it  amongst  other  bills  on  the  desk  of  the  prose-  nhsconded 
cvtnrs.    On  the  I6th  September  tbe  prisoner  carried  the  bill  volley  ^ 
in  ^estaon,  together  with  another  bill,  to  the  pi*osecutors'  and  it  was 
baiAers,  when  the  bankers*  clerk,  observing  that  neither  of  Jj^'J^"  cnv 
tbem  were  indoi*sed  by  the  pi-oseculors,  asked  him  wlicther 
they  were  to  be  entei-ed  short  or  discounted  ;  u|>on  which  he 
said  that  he  wanted  small  notes  and  money  for  them,  and 
that  the  money  must  be  full  weight,  and  good,  as  it  was  for 
the  particular  use  of  ttie  prosecutors.     On  the  same  day  he 
absconded  nitli  the  monies  he  had  so  received,  and  was  taken, 
trndrr  a  feigned  name,  from  on  board  a  ship,  at  Falmouth. 
It  was  contended  on  behalf  of  tlie  prisoner  that,  the  bill  hav- 
ing come  legally  into  his  jHissession  like  any  other  bill  of  the 
prosecutors  over  which  he  had  a  disimsing  power,  he  had  a 
right  to  receive  the  money  for  it,  tliougli  not  to  convert  the 
money,  when  receiveiK  to  his  own  use  :  and  that,  the  first 
taking  of  the  bill  not  being  tortious,  his  ivceiving  the  money 
for  it  at  the  bankei*s,  and  going  a\\ay  with  the  money,  was  a 
mere  breach  of  tnist,  and  no  felonv.     But  Ilealh,  J.   was 

I  Alkin«in'-j   (Aniu')    r.ibc,   1    Iirnrli,  303,  mtmi  tliut  it  uuiiht  iie  ut-ll  t'Mitrulc;  iii.it  the 

3fl3,    rn"ti»    (a).      ThL-rc   is   suliiDiiiofi     "  Nn/  y)ro/>fr/v  "m  the  CniintMis  was  not  p.iftorl  wiili 

tpta-rf^    \i  tliu  caso  wii*?     not   savj-d  :**     Tlio  to  lln'  fn'iyotur  :  ;ir.'l    that  she  l:a«l   o!ily  the 

iloiibt  in  thia  ca*c  woiild  h»;  whtitlirr  the  ;»r»'-  ]iosm!Smoii  ol'   tin  in   •■•noii  a   l);irc  chaij^p,  or 

^er/y  in  the  giiiiicus  was  not  lo  jjaitcd   uiih  !>jM;ciul  irn.'^t,   tn   -^i'    tlij:n  (.liJU'.'.cd,     ^intc^ 

*y  the  v.ilc  of  the  jiroscculor,  as  to  exclude  lO*)**.  r*  rffju. 
•^.»  idea  of  felony,  fa^tr^  105-0.    l^ut  i»  should 

^■01.  II.  Q7 
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clearly  of  opinion  tliat  this  was  felony ;  the  bill  hating  been 
once  decidedly  in  the  possession  of  the  prosecutors»  by  the 
clerk,  who  got  it  accepted,  putting  it  amongst  the  other  bills 
on  the  prosecutors*  desk ;  and  tlie  prisoner  having  felonious- 
ly taken  it  away  from  that  possession,  (fc) 
Hainmou*8       A  casc  of  reccnt  occurrence  requires  to  be  noticed  in  tbe 
caw.      ^   same  class.    The   prisoner  was   indicted   for  stealing  two 
derk  in- "  bank-notes  of  fifty  |iounds  each,  in  the  dwelling-house  of  the 
formed  a     prosecutors.    The  facts  given  in  evidence  were,  in  suhstaaoe^ 
customer  of  that  the  prisoner  was  a  .clerk  in  the  banking-house  of  flie 
[*1224]  prosecutors,  and  was  intimate  with  a  gentleman  *iiaiiied 
th^  ''h  "r  «i  ^^'^'  whom  he  had  induced  to  open  his  cash  account  at  the 
paM  innw-  housc.     On  the  19th  December,  1811,  he  made  a  fictitioiifl  en- 
neyto  hit    ti*}'  111  the  banking  book  of  Mr.  Vale,  to  his  credit,  far  two 
th!?iby''i'»-  hundred  pounds ;  which  sum  he  told  Mr.  Vale  that  he  had 
duccd  the"    that  moming  paid  in  on  Mr.  Vale's  account.    On  the  belirf 
customer  to  that  this  falso  entry  and  false  assertion  were  true,  Mr.  Vale» 
ch7ck  f?r^   on  the  10th  Januar}',  1812,  gave  him  a  check  on  the  prosecB- 
the  tors,  dated,  by  the  prisoner's  desire,  on  the  day  before,  (or  one 

^"c" Ued  ^^''^''^  pounds ;  for  payment  of  which  the  prisoner,  ooder 
tbe  nwnpy ;  colour  of  serving  at  the  counter,  took  out  of  the  proseoiton^ 
and  then,     bank-notc  drawer,  in  the  shop,  tiie  two  notes  stated  in  the  in- 
a*£iiK^"^    dictment,  depositing  the  check  among  the  other  paid  checks 
vtr^,  made  of  the  day,  and  making  in  the  waste-book  an  entry  of  rach 
fictitious     payment.    By  tills  contrivance,  and  otiier  previous  practioeft 
the'b^kV!    ^f^^^^  lil^<*  l^i"d,  Mr.  Vale's  n^al  balance  was  turned  againat 
Thi^wns     liim  to  thc  HUiount  of  several  liundred  pounds:  and,  in  order 
bc^iarrJn     ^  prevent  thc  discovery  which  must  liavc  immediately  enso- 
'*^*^"^'  e^l  if  the  accounts  had  been  suifei*ed  to  continue  in  this  state, 
tiic  prisoner  made  other  false  entries,  to  tlic  credit  of  Mr» 
Vale,  in  thc  ledger  of  the  house.     Upon  these  facts  the  jury 
found  tlie  prisoner  guilty ;  and  they  also  found  tliat  at  the 
time   he  made  the  false  entries   in  thc  le<lger,  and  in  the 
customers'  book,  he  did  it  fraudulently,  witli  the  design  of 
enabling  himself  tc»  get  the  money  of  the  prosecutors.    The 
question  whether  tiic  offence  was  a  felony,  or  amounted  on- 
ly to  a  fraud,  was  afterwards  submitted  to  the  considera- 
tion of  the  twelve  Judges :  and  they  all  held  tliat  tbe  offence 
was  larceny ;   and   that  tlie  prisoner  had  been  rightly  con- 
victed of  the  charge  as  laid  in  the  indictment.     Lord  Ellen- 
borougli,  C.  J.  said,  *^  Whether  a  man  opens  the  drawer  at 
once,  and  takes  the  money  out,  or  whether  he  uses  a  cir^ 
cuity  of  contrivance,  in  order  to  conceal  the  act,  it  is  aU 
thc  same^    Vale  was  either  very  imprudent,  or  very  frau- 
dulent, to  let  another  man   keep  cash   in  his  account,  and 
to  have  what  may  be  called  a  rider  on   his  own  accx>unt. 

/:  Cnipolia«!e's  case,  ror,  Hcatli,   J.  O.  B.      convictcil,  and  sentenced  to  be  transported  fov 
1795.    2  Leach  099.     2  East.  P.O.  c.  16.  f.      scveu  year?. 
15.  p.  rjQT       Th*»  prisr!tet   wo*,  occcrdingly. 
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This  is  froMdulenta  contreciatio  oliensR  ret  invito  domino  ; 
tweiy  part  of  the  definition  Is  satisfied ;  the  entry  the  pri- 
soner *relie8  on,  as  making  it  the  act  of  the  house,  is  his  own  [^1225] 
act  It  18  only  a  foolish  shuffle  to  escape  detection  :  he  gains 
nothing  bat  time  by  it :  he  takes  it  out  with  the  right  hand, 
aiid  pays  it  to  the  lefL''  Afterwards  Grose,  J.,  in  delivering 
the  opinion  of  the  Judgesi  said,  *'The  ti*ue  meaning  of  larceny 
18  the  felonious  taking  the  property  of  another  without  his 
GODsenty  and  against  his  will,  with  intent  to  convert  it  to  the 
vae  of  the  taken  (i)  The  facts  of  tlie  case  answer  every  part 
of  this  definition.  The  taking  of  the  property  is  clear ;  and 
that  it  was  taken  against  the  will  of  the  owner,  and  with  a 
feloaioiis  intent,  is  equally  clear,  from  the  circumstance  of  the 
prisoner's  having  fraudulently  made  these /a/^e  entries  with  a 
view  to  conceal  the  means  he  had  artfully  made  use  of  to  ob- 
tain it"  (m) 

By  the  cases  which  have  been  now  cited  the  maxim  of  the  in  the  furc- 
<:oainion  law,  already  mentioned,  relating  to  the  fraudulent  g<^'"S  (^^scs 
conversion  by  a  servant  to  his  own  use  of  the  goods  of  his  iv^toieiT^* 
master,  appears  to  be  sufficiently  explained  and  established,  wns  recciv- 
Bat  it  should  be  obsei-ved  tliat  in  all  these  cases  it  was  con-  ^^  into  the 
aidered  that  the  property  stolen  was  sufficiently  received  into  ort^c'mas- 
tfae  possession  of  the  master  befoi*e  the  taking  by  the  servant  t^^  ^oforr. 
And  this  leads  to  the  consideration  of  a  material  distinction  ||L°|'he^^^ 
rejecting  the  possession  of  tlie  master,  namely,  that  the  pro-  vant.   Dut 
party  will  not  be  considered  as  sufficiently  i*eceived  into  his  property  is 
possession,  where  it  has  merely  been  delivei*ed  to  tlie  servant  "niy rn-** 
for  the  master's  use.    Upon  which  subject  it  Ls  well  laid  down  ceivcu  iuto 
that  "if  the  servant  have  done  no  act  to  determine  his  origi-  t*^*^'"^*?^''" 
nal,  lawful,  and  exclusive  possession,  as  by  depositing  the  where  it    ' 
goods  in  his  master*s  house,  or  the  like,  although  to  many  i^'^'^  i"eici> 
purposes,  and  as  against  tliird  pei*sotis,  this  is  in  law  a  receipt  oIirH  til  tho 
of  the  goods  by  the  master,  yet  it  has  been  ruled  otherwise  in  survuntfoi 
respect  of  the  servant  hiinseir,  upon  a  charge  of  larceny  at  t^n  mas- 
common  *law,  in  converting  sucli  goods  to  his  own  use.'"(w)  [  122GJ 
The  ground  of  which  doctrine  appeal's  to  he  that  in  such  case  ^^''^j"^^' 
there  can  be  no  tortious  taking  in  the  fu'st  instaru  e,  and  con-  not'guiity 
seqoently  no  trespass:  and  we  have  seen  that  without  a  ti'es-  ofiarceuy. 
pass  there  can  be  no  larceny,  (o) 

Updh  this  principle,  in  a  case  prior  to  the  statute  15  G.  11.  ^^'^'*cV 
c.  13.  s.  IS.,  (p)  where  it  appeared  upon  an  indictment  for  fore  the U 
stealing  East  India  bonds,  the  projierty  of  the  governor  and  oeo.  ii.  c. 
company  of  the  Bank  of  England,  that  the  bonds  in  question,  J.i!;/i,^i^j\.^ 
having  been  taken  to  the  bank  for  tlie  purpose  of  being  de-  that  a 
posited  theirs  were  not  carried  to  the  usual  place  for  such  c^^»»i«r  *=< 
deposit^  namely,  a  chest  in  the  cellar  of  the  bank,  but  were  K,^gfa^n!i/^* 
received  by  the  prisoner,  who  was  a  cashier  there,  and  placed  to  wnom  n 

I  Jintf,  1033.  n  2  K.vt.  P.  C.  c.  IG.  «.  IG.  r.  .WH. 

m  Hanimon's  caic,  O.  B.  Fib.  1312,  an  I  u  .Inlc,  10J4. 

Mav,  1»12.  2  \Ainch  1083.  S.  C.  4  Taunt.  304.  »  Pi.f.  Chn^.  XVU. 
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bond  was  by  hiM  ID  hi»own  desk,  it  was  raled  thsit  tbis  priaoMr  mu 
deiirered,  j^^  guiftj  of  larc«ny,  ill  afterwards  selling  the  bonds,  ani 
gttii^^f  putting  the  money  into  Iiis  own  pocket  And  the  ground  si 
felony  in  the  decision  appears  to  have  been  that  as  the  bonds  were  never 
h  ^  hi^*"^  put  into  tiie  cellar,  in  tiie  usual  course,  tiie  governor  an4  een- 
ofim  lue,  pany  of  the  bank  had  no  possession  of  them,  bat  the  posses- 
^«  sion  remained  always  in  the  prisoner,  (f ) 

Bull's  case  ^^  another  case,  where  the  prisoner  was  indicted  fer  steal- 
Thepris-  *  iug  a  half  crown  and  tiiree  shillings,  the  property  of  liis  mas- 
oner,  who  ter,  the  same  principle  was  recognized.  The  master  of  the 
^t\t^''  prisoner  was  a  confectioner ;  and  the  prisoner  was  his  servanty 
tending  tbe  employed  to  attend  the  shop.  The  master,  having  some 
shop,  re-  picion  that  the  prisoner  had  occasionally  purloised  the 
Mm^  mon-  P^id  by  persons  dealing  at  the  shop,  procured  a  costomer  te 
[*  12271  c<M>B®  there,  on  pretence  of  buying  something,  having  ^^jm* 
ey  from  a  viously  given  to  such  customer  some  marked  silver  of  Us 
^"h*'h"h''  own.  The  customer  accordingly  came  to  the  shop^  in  the 
did*  not  put  absence  of  the  master,  and  bought  some  articles  of  the  pvls- 
into  the  till,  oner,  paying  for  them  with  the  marked  silver.  Soon  aifttr- 
j^°^f~  wards  the  master  (who  was  waiting  for  the  purpose)  came  kt 
it  was  hoi-  aud  examined  the  tiU,  in  which  the  prisoner  ou^t  tohsfs 
den  not  to  deposited  the  silver  when  it  was  received ;  and  mding  eid^ 
^'money '  ^^^  ^^  ^^  mai4:ed  silver  there,  he  procured  the  pnsoner  Is 
notbaTing  be  immediately  apprehended  and  searched,  when  the  rest  sC 
been  in  the  the  marked  money  was  found  upon  him.  The  jury  found  the 
^f^e'mas-  pnsoner  guilty ;  but  the  point  being  saved  for  the  considme 
tor.  tion  of  the  twelve  Judges,  they  were  of  opinion  that  fke  pris- 

oner was  not  guilty  of  larceny,  but  only  of  a  breach  of  trasl| 
the  money  never  having  been  put  into  the  till,  and,  therefore^ 
\  not  having  been  in  the  possession  of  the  master,  as  against 
the  prisoner,  (r) 
Bazeiey's  Both  these  cases  were  much  relied  upon,  in  a  subsequent 
case.  A  case,  on  behalf  of  the  prisoner,  a  banker's  clerk,  who  was  in- 
cierk^w^ho  dieted  for  stealing  a  bank-note  of  the  value  of  one  hundred 
was  en-  pounds,  the  property  of  tlio  bankers.  The  evidence  was,  in 
revive  ^  substance,  that  a  gentleman,  who  kept  cash  with  the  bankers, 
bank-notes  scut,  by  his  servant,  the  one  hundred  pound  bank-note  in 
and  money  question,  together  with  twenty-two  pounds  in  other  bank-notes^ 
counter  in-  ^^^  fifteen  pounds  in  money ;  and  that  the  servant  delivered 
stead  of  the  whole  into  the  hands  of  the  prisoner.  The  prisofter,  in 
note  mto  *"*  Capacity  of  clerk  to  tlie  bankers,  was  autharicbed  to  receive 
theVoiMr  <^  gi'o^  A  discharge  for  the  $amt ;  and  it  was  his  duty  to  put 
drawer,  se-  the  money  received  into  a  till,  and  to  place  in  another  drawer 
creted  it,     ^^  several  bank-notes,  which  he  might  receive  during  tlie 

q  Waiters  casei  cor.  Carter  and  Dennison,  a  possession  and  a  possession  wbereoo  to 

Js.  O.  B.  1743.    1  Leach  2ft.  2  East.  P.  C.  c.  found  a  criminal  prosecution. 
16.S.  17.  p.  57C.  Dennison,  J.  said,  that  though  r  BulPs  case,  cor.  Heath,  J.  O.  B.  Jso. 

this  might  be  such  a  possession  in  tbe  bank  1797;  Hil.  Term,  1797,  cited  in  Baxelej^s 

whereon  they  might  maintain  a  civil  action,  case,  2  Leach  841.  2  East.  P.  C  c.  IS.  9.  IT' 

yet  there  was  a  great  difference  between  such  p.  572. 
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dajt  iar  the  purpose  of  another  clerk  taking  down  and  enter*  and  cou- 
ing  in  a  bow  the  particular  description  of  each  note.    The  ^?^^  *^  ^° 
liriaoner  gave  an  acknowledgment  to  tlie  servant  of  having  uwt'Ind 
received  Ae  ftall  sum  of  one  hundred  *and  thirty-seven  pounds^  [*1228] 
and  put  tiie  money  into  the  till;  but  instead  of  placing  the  this  was 
renuuningsum  of  one  hundred  and  twenty-two  pounds,  which  ^^^'^®"  ^^ 
be  received  in  bank-notes,  into  the  drawer,  according  to  his  b^achof 
dutyf  he  kept  back  the  one  hundred  pound  note  in  question,  trust,  and 
and  only  delivered  over  those  to  the  amount  of  twenty-two  "^^  ^^'^^^^^ 
poQiNbu    The  jury  found  the  prisoner  guilty,  subject  to  the  note  never 
<miiiion  of  tbe  Judges,  whether  the  taking  could  be  consider-  having 
edw  feionioos,  or  only  as  a  breach  of  trust  ?     When  the  case  ^oKer's^'' 
came  to  be  argued,  an  additional  fact  was  statod  and  admit-  possession. 
ted,  namely,  that  the  prisoner  had  given  his  employers  secu- 
rity to  accoant  for  what  he  i-eceived  and  against  embezzle- 
0MBtB.    The  case  was  argued  at  considerable  length  before 
nine  of  the  Judges,  who,  at  first,  entertained  some  doubt  on 
tiie  caae^  bit  ultimately  agreed  that  it  was  not  felony ;  inas- 
much MB  the  note  was  never  in  the  possession  of  the  bankers, 
distiaet  from  the  possession  of  the  prisoner ;  but  that  it  would 
have  been  otherwise  if  the  prisoner  had  deposited  it  in  the 
drawer,  and  had  taken  it  afterwards,  {s) 

In  eoBseqaence  of  this  decision  (of  which  however  it  should  in  conse- 
teobaerved,  that  it  was  perfectly  in  unison  with  tlie  due  ad-  qucuce 
■Metration  of  criminal  justice,  in  adopting  the  merciful  con-  '^^^^^I'^S 
HnxHitm  of  a  doubtful  point  of  law)  the  legislature  thought  it  sion  the  sr» 


forthwith  to  make  some  provisions  for  the  better  ^^°*  ^'i-  <^* 
fntretion  of  masters  against  embezzlements  by  their  clerks  pa'i^d^for 
•nlnrvants;  many  of  whom,  employed  in  commercial  tran-  protoctius 
sadionB,  are  unavoidably  entrusted  witli  the  receipt  of  monies  {-"^  ***|[* 
to  i  large  amount.    They  accordingly  jiassed  the  statute  39  cmbezzL- 
fiw.  III.  c.  85.  which  i*elates  to  siicli  embezzlements,  and  "'^nts  of 
^  be  considered  in  the  succeeding  Chapter.  ^nl'se!- '^' 

viint?. 


♦CHAPTER  THE  FIFTEENTH.  [*1229] 

^  Mmke»»ltment  hy  ServantSf  Clerks,  Bankers.  Brokers. 

and  other  Agents. 

1^ statute  59  Geo.  III.  c.  85.,  passed  upon  the  occasion  39Geo.  ui. 
^^to  has  been  just  noticed,  (a)  recites  tliat  bankei*s,  mer-  ^'  ^^ 
^^''ttli  lad  others,  are,  in  the  course  of  their  dealings  and 
''■Metions,  frequently   obliged  to  entrust  their  servants, 

•  Biitlc^'s  case,  C  B.  1799.  East.  T.  1799.         a    .  /n  V,  122^ 
=  "«ehtt5.  2  Kast.  P.  C.  c.  16.  5.  17.  p.  571 . 
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clerks  and  persons  employed  by  them  in  the  like  capacity, 
with  receiving,  paying,  negociating,  exchanging  or  transfer- 
ring money,  goods,  bonds,  bills,  notes,  banker^s  drafts,  and 
other  valuable  effects  and  securities;  and  that  doubts  had 
been  entertained  whether  the  embezzling  of  the  same  by  such 
servants,  clerks  and  others,  so  employed  by  their  maatcrsy 
amounted  to  felony  by  the  law  of  England ;  and  that  it  was 
^       expedient  that  such  offences  should  be  punished  in  the  same 
manner  in  both  parts  of  the  united  kingdom :  and  the  statute 
Herranis  or  then  cnacts,  **  that  if  any  servant  or  clerk,  or  any  person  em- 
cUtU  re-     ployed  for  tlie  purpose  in  the  capacitv  of  a  servant  or  clerk, 
money  or     ^^  ^^7  person  ur  persons  whomsoever,  or  to  any  body  corpo- 
otber  ef-      rate  or  politic,  shall,  by  virtue  of  such  employment,  receive  or 
tbe^mas-    ^^^  ^'^^  his  possession  any  money,  goods,  btmd,  bill,  note, 
ter's  ac-      bankers'  draft,  or  other  valuable  security  or  effects,  for  or  in 
<:ount,  and  the  name  or  on  tlie  account  of  his  master  or  masters,  or  em- 
Y^eaSin''  p'oyer  or  employers,  and  shall   fraudulently  embezzle,  se- 
siics  or       Crete  or  make  away  with  the  same,  or  any  part  thereof,  eveiy 
r«'^*oQni  ^^^^  offender  shall  be  deemed  to  have  feloniously  stolen  tiie 
I  1230J  same  from  his  master  or  masters,  employer  or  *employeni 
Thereoy^      for  wliose  usc,  or  in  whose  name  or  names,  or  on  whose  ac- 
nhaii  be       couut  the  Same  was  or  were  delivered  to  or  taken  into  the  po»- 
h**"*foi***    session  of  such  servant,  clerk  or  other  ptTson  so  employed, 
nfousiy  °     altliough  such  money,  goods,  bond,  bill,  note,  bankers'  draft 
stolen  tito     or  otiier  valuable  security,  was  or  were  no  otherwise  receiv- 
^ir*  'bei**  ^  *"^  ^^^  possession  (b)  of  his  or  their  ser\'ant,  clerk  or  otk- 
abeuoff, '    <?r  person  so  employed ;  and  every  such  offender,  his  adviser, 
Aiciiinii     procurer,  aider  or  abettor,  being  thereof  lawfully  convicted 
beilansV^  ^^  attainted,  shall  be  liable  to  be  transjioiled  to  such  parts 
i)orted  for    bcyoud  the  seas  as  his  luujesty  by  and  with  the  advice  of  his 
14  yrars.     privy  couucil  shall  a|)|K)int  for  any  term  not  exceeding  four- 
teen years,  in  the  (lis(  iTtion  of  the  court  before  whom  such 
offender  shall  be  convicted  or  adjudged/' 
ronstriir-        Tlic  effect  of  this  statute  is  to  constitute  the  offence  de- 
tion  of  the   scribcd  in  it  a  laireny.     It  specifies  what  the  circumstances 
Larceny.     Ai^  whicli  shall  be  sufficient  to  constitute  such  offence  a  lar- 
ceny, and  under  which  circnmstajices  the  offender  shall  be 
deemed  to  have  fehnionsly  stolen.     ^*  Firsts  lie  must  be  a  ser- 
vant or  clerk,  &c. ;  then  he  must  receive  or  take  into  his  pos- 
session the  money,  goods,  ^LC• :  and  that  must  be  for  or  on  ac- 
count of  his  master:  and  he  must  fraudulently  embezzle  the 
same."  (r) 
i^m's  «se.       Shortly  after  this  act  was  passed,  it  was  ruled,  that  it  was 
Thcrtatuie  an  offcuce  within  its  provisions  for  a  servant  to  embezzle  mo- 

b  Mr.  East  states  that,  by  Fomn  bluinicr  iw  posscFvion."     And  the  liite  is  iuserted  in  51 

the  fair  CO))}'  taken  from  the  nrijinal  drnfi  o(  lien.   111.  c.  38.  by  ^^hi^h  provision   is  made 

the  act,  a  line  has  b(?en omitted  in  this  plncc,  v.ith  ro^prct  to  similar  offences  committed  in 

which   was  in  the  orii;ii>tii  drnli  prrpart d  by  Lf^nuH. 

himself,  namely,  *Mtf  such  ni:ii>tcr  or  maoter>.  r  By   Lord  Kllenborounh,  C.J.   in  Rc>  r. 

■'.•mnlovpr  or- nnnlovcrs.    t'':im  bv   the   :•'!:!;»!  .Tol.ri.f^n,  I?  M.  a ivl  **.."•!';,  "i49 
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ney  received  from  a  customer  of  his  master's,  though  tlic  mo-  applies  to  a 
ney  had  been  given  to  the  customer  by  the  master  in  *order  [*1231] 
that  it  might  be  paid  in  tlie  course  of  business  to  the  servant,  servant 
for  the  purpose  of  trying  the  servant's  honesty.    The  indict-  ^*;°*'"' 
ment  charged  the  prisoner  as  a  servant  of  one  John  Gregory,  ney^recelv- 
irith  receiving  the  sum  of  seven  shillings  from  one  Hannah  ed  from  a 
Morris,  for  and  on  account  of  his  master,  and  afterwards  fe-  ^"h^^hiV^ 
loniously  embezzling  the  same.     On  the  evidence  it  appeared  master  bad 
that  Gregory,  who  was  a  potatoe-merchant,  having  reason  to  given  it  for 
suspect  the  prisoner  of  dishonesty,  procured  Hannah  Morris  of*  ^yilfg" 
to  come  to  his  shop  with  a  marked  seven-shilling  piece  of  his  the  ser- 
own  money,  there  to  purchase  potatoes,  and  pay  for  them  ^*"*'*  **°" 
with  the  seven  shilling-piece.     She  came  accoi*dingly,  bought  "*'  * ' 
potatoes  to  the  amount  of  one  shilling  and  three  pence,  and 
paid  the  marked  seven-shilling  piece  to  the  prisoner,  who 
gave  her  out  of  his  own  po(*ket  five  shillings  and  nine  pence 
m  change,  though  he  might  have  given  the  change  out  of  mo- 
nies belonging  to  his  master  which  had  been  left  in  the  count- 
ing-house for  that  puqiose.    The  seven-shilling  piece  was  af- 
terwards found  secreted  in  the  prisonci-'s  box.     Upon  this 
evidence  it  was  contended,  on  behalf  of  the  prisoner,  that  the 
case  was  not  within  the  act ;  and  that  tlie  act  applied  only  to 
cases  where  the  monies  had  been  paid  to  the  servant  by  other 
persons  than  the  master,  and  not,  as  in  this  case,  where  the 
monies  had  come  intermediately  from  the  hand  of  the  master : 
hot  the  court  was  perfectly  satisfied  that  tliere  was  nothing  in 
the  objection ;  and  that  if  a  servant  receive  the  money,  either 
{ram  the  master,  or  fram  a  third  pei*suu  on  the  master's  ac- 
count, it  is  sufficient,  (c!) 

The  same  objection  was,  liowever,  again  taken  in  a  case  Hcudge's 
vhich  occurred  some  years  al'terwarils,  and  wits  submitted  to  i7,7i,'is  case 
the  consideration  of  tlio  twelve  Judges,  who  were  of  opinion,  u  was  dc- 
.that  it  was  not  well  fiyunded.     The  prisoner  was  indicted  <^«Jcd  by 
for  embezzling  three  shillings,  the  property  of  his  nutsters,  ju^rlj^s/*^ 
James  Clarke  and  Jolm  Gyles.     The  evidence  v.  as,  *in  sub-  r*f2321 
stance,  that  Messi-s.  Clarke  and  Gyles,  wlioni  tlie  prisoner  thataser- 
served  in  the  capacity  of  shopman,  having  reason  to  suspect  ^'^"|  >*«- 
that  he  embezzled  some  of  tlie  monies  i-eceived  by  liini  in  tlie  "!^y"vh"h 
shop,  one  of  them,  Mr.  Gyles,  on  the  day  nieutioiied  in  the  the  master 
iudictment,  formed  a  plan  for  detecting  him.     In  pui-suance  had  mark- 
of  it,  he  first  took  an  account  of  the  money  at  that  time  in  the  byapeMou 
till,  and  marked  it  ^  and  then  went  to  the  house  of  a  neigh-  «>  be  v^.^a 
hour  where  he  took  tliree  shillinirs  from  his  nocket,  marked  ^"  '"^'^•"S 

.,  ■  1    xi  ^1        ^  ^      .  •  .    I  •  •  a  purcuase 

them  also,  and  then  gave  them  to  his  neigiibours  ser\ant,  atinsshop, 
one  Frances  Moxon,  who  by  his  desire,  and  also  by  the  order  wiiiiavicu 
of  her  mistress,  went  with  them  to  the  shop  of  Messrs.  Clarke  "/,«''h^o"es 
and  Gyles,  and  purchased  of  the  prisoner,  who  was  then  serv-  ly  oi  th 


>iies- 


*i  WiiiUjr.gham'd  case,  O.  B.  1801,  2  Lcac-h      ■.•\\--\\x.\  «..  >"c<:'.' )n.     Sec -/{J.m'.  nj*'. 
■.*1J,     Rut  the   prisoner  \\a«  a«".nu'.Ti«'.l  uiv 
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settMij  ing  in  the  shop,  articled  exactly  amounting  to  tfiree  shiHina, 
conmitt  mn  and  paid  for  tbem  with  the  three  shillings  given  her  by  mt. 
wit^tbe  Oylc^  It  was  clearly  proved  that  the  prisoner  embezzled 
statute.  tllese  three  shillings.  Upon  this  evidence  it  was  tubmitted  t» 
the  court,  on  the  behalf  of  the  prisoner,  that  as  the  three 
mari^ed  shillings  were  the  property  of  the  prosecutol^  and 
had  been  taken  out  of  Mr.  Gyles's  own  pocket  for  tiie  sole 
purpose  of  trying  the  fidelity  of  the  prisoner,  the  delivery  cf 
them  to  Frances  Moxon  had  not  changed  the  pomeaston  cf 
them,  which,  it  was  contended,  remained  constructively  with 
the  prosecutors  up  to  the  moment  when  the  embezzlement  took 
place ;  and  flierefore  that  the  charge  should  have  been  for  a  lar- 
ceny at  commcHi  law,  and  not  for  an  embezzlement  mrfer 
the  statute*  The  court  overruled  the  objection  ;  bQt»  «pini 
the  prisoner  being  found  guilty,  saved  the  point  for  the  con- 
sideration of  the  twelve  Judges  ;  who  were  of  opinion,  fhrt 
the  case  was  clearly  within  the  statute,  and  the  convlctm 

S roper.     Grose,  J.  who  delivered  their  opinion,  icfcfpcd  la 
»ulPs  case,  (f )  as  in  point ;  and  said,  tiiat  from  that  case  it 
appeared  that  the  present,  which  was  precisely  similar  in  iti 
circumstances,  was  not  a  case  of  larceny  at  common  law,  tart 
a  breach  of  trust,  and  as  such  within  the  terms  and  operathm 
of  the  statute.  (/) 
[*1233]      *But  where  tlie  property  taken  was  delivered  to  flie 
Peck*8         vant  by  the  master  himself,  it  was  ruled  that  the  case 
Thitr'a^ws^  not  within  this  statute.    The  indictment  charged  the  pri- 
was  not       soner  ^ith  having  received  and  taken  into  his  possession  one 
within  this   shilling  ou  account  of  his  master,  and  embezzling  the  sane; 
wi%re^the     ^^^  upon  thc  evidence  it  appeared,  that  hanng  two  sbilliBa 
property      and  sixpeuce  of  his  master's  money,  to  pay  on  account  of  his 
!ua?^ercd*    ^^^sixiVf  he  only  paid  one  shilling  and  sixpence,  and  converted 
to  the  ser-    the  otlier  shilling  to  his  own  use ;  upon  which  the  learned 
vant  by  his  Judge  directed  the  jury  to  acquit  the  prisoner,  {g)  • 

master.  |^  ^  ^^^  where  the  prisoner  had  been  convicted  at  the 

Johnson's  assizes  and  adjudged  to  be  transported  for  fourteen  years 
Counts  for  "P®"  *"  indictment,  several  counts  of  which  charged  hilt 
larceny  at  with  cnibczzling  bank-notes  against  the  form  of  the  statute^ 
common  ^^  ^nd  othcrs  witli  stealing  bank-notes  in  the  common  farm  fit 
ember"  U'-"^  couuts  for  larccnv.  it  was  assigned  for  error  that  this  was  a 
incut  under  inisjoiudci',  tlic  counts  foF  embczzIemcnt  on  the  statute  and 
ma'  1  c'"'*^  the  counts  for  grand  larceny  being  counts  upon  wiiich  a 
joiiicd  i:i  diffei*ent  judgment  ought  by  law  to  be  given.  But  flie  coori 
the  same  of  King's  Bench  were  of  opinion  that  the  counts  for  embes- 
rndictmini.  element  might  well  be  joined  with  the  counts  for  larceay, 
considering  that  the  statute  had  in  fact  made  the  offence  rf 

<*  yin/f,  \22fi.  Ass.    1817,  MS.     But  it  w  usual  in  iodicf- 

/  Headgc'b  case.  O.   B.    18u9.      2  lAiddi  laciiis  upon  this  statute  to  add  a. count  fif 

1033.  larrcny  at  common  law. 
fir  Peck's  «n«e.  ror.  P.irk.  J,   Sfnffnrd  Sun-. 
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embezxlement  described  in  it  a  Jarceny ;  and  that,  liaving 
so  done,  it  bad  attached  upon  it  all  the  properties  and  con- 
seqiMBCOs  attaching  upon  the  crime  of  larceny.  And  Lord 
Euenboroagfa,  C.  J.  said,  **  If  this  were  an  offence  of  a  per- 
fectly different  nature,  I  should  have  been  of  opinion  that 
the  judgment  could  not  have  been  sustained.  But  the  act 
says,  that  the  offender  shall  be  deemed  to  have  feloniously 
stolesf  which  is  expressly  constituting  it  a  felony,  and  hav- 
ing 80  done,  the  offender  must,  as  in  the  like  cases  of  felony, 
pray  the  bmeiit  of  clergy.  But  inasmuch  as  it  is  larceny, 
and  therefore  liable  only  to  flie  ^punishment  of  seven  yeari^  [*]234l 
transportation,  this  act  goes  farther,  and  gives  power  to 
trane^ort  for  fourteen  years.  The  act  does  not  alter  the 
quality  of  the  offence;  he  is  to  be  deemed  a  felon,  kni  as 
Budi  must  pray  the  benefit  of  clergy,  just  the  same  as  if  this 
enactment  for  an  extended  term  of  transportation  had  not 
been  found  in  the  statute.  It  makes  no  alteration  in  the 
judgment;  Ae  judgment  is  to  pass  against  him  as  a  felon ; 
if  he  dees,  not  pray  the  benefit  of  clergy,  it  roust  be  a  judg- 
ment of  death.  And  in  a  variety  of  cases,  though  the  pu- 
nishment be  different,  yet  counts  may  be  joined.'*  And  he 
further  added,  ^  Here  I  think  it  does  not  appear  that  there  is 
a  misjoinder ;  because  botti  are  clergyable  felonies ;  and 
the  defendant  is  liable  to  the  punishment  incident  to  such 
a  felony  wifli  an  extension  of  it  to  the  term  of  fourteen 
years."  (A) 

It  affears  that  an  indictment  upon  this  statute  must  con-  M<Oragor's 
tain  ail  the  requisites  of  an  indictment  for  larceny  at  com-  caw.   At 
mon  lawx  uid  an  indictment  was  holden  to  be  defective^  m^kM^ 
beonse  it  did  not  expressly  aver  that  the  money  alleged  to  ^nce  & 
have  been  feloniously  stolen  taken  and  carried  away  by  the  iarcemr, 
prisoner  was  the  money  of  any  particular  person.     The  J]Jjj"  '**' 
point  was  reserved  for  the  opinion  oS  the  Judges,  and  was  jhouM 
argaod  before  tiiem  at  considerable .  length.     It  was  con-  coataia  au 
tended^  on  behalf  of  the  prisoner,  in  support  of  the  objec-  si^t?!in 
tkut  that  as  the  statute  has  not  made  the  sort  of  embezzle-  ladicfat 
flimt  tiierdn  mentioned  eo  nomine  a  distinct  and  substan-  ^^^^^ 
tiF^  felony,  but  has  only  enacted,  tiiat  the  property  received  uw. 
into  the  possession  of  the  servant^  and  feloniously  converted 
by  hini,  shall  be  considered  as  having  been  by  such  conver- 
aan  feloniously  taken  from  the  possession  of  the  master,  the 
eftnoestiU continues  a  common  law  larceny;  and  that  con- 
sequently an  indictment  framed  upon  the  statute  must  con- 
tain iH  the  requisites  of  an  indictment  for  larceny  at  common 
law.    And  in  order  to  shew  that  it  would  not  be  a  sufflcimt 
^answerto  the  objection,  to  say  that  the  indictment  had  fol-  ["^1235] 
lowed  the  words  of  the  statute,  several  instances  were  men- 
tioned of  indictments  upon  paiUcular  statutes,  1  Edw.  YL 

h  Rex  V.  Johnson,  3  M.  and  S.  459,  550. 
vol.  II.  'iS 


1235  Of  Smbt%9Uemmt  by  ServantSf        [book  it. 

c  12,  8.  10.  8  Eliz.  c  4.  22  Car.  IL  c  5.  3  and  4  W.  fc  It 
c  9.  s.  1.  10  and  11  W.  &  M.  c  23.  s.  1.  12  Ann.  c  7.  and 
24  Geo.  c  II.  45.  relating  to  the  stealing  of  particular  good% 
or  stealing  goods  under  certain  circumstances,  all  of  whii& 
pursue  the  same  form  as  to  the  requisite  parts  of  larceny  at 
common  law.  On  the  part  of  the  crown  it  was  argued,  that 
the  statute  in  question  made  the  embezzling  by  scrvantg,  in 
the  manner  stated,  a  substantive  felony,  which  before  was 
only  a  misdemeanor,  or  breach  of  trust,  for  which  the  mastnr 
had  a  civil  remedy.  That  it  was  therefore  sufficient  to  follow 
the  words  of  the  act,  as  in  other  instances  where  new  oflbnces 
were  created;  which  differed  from  indictments  on  statutes 
merely  ousting  the  offender  from  clergy  in  cases  whidi  were 
before  larcenies  at  common  law.  That  'the  legislature,  in 
this  instance,  meant  to  include  cases  where,  from  the  pro- 
perly being  as  it  were  in  transitu,  it  was  difficult  to  ascer- 
tain in  whom  it  was  at  the  time  of  the  offence  committed ; 
and  that  it  therefore  intended  to  relieve  the  prosecutor  frm 
the  necessity  of  laying  it  to  be  in  any  particular  person. 
That  at  any  rate  no  technical  form  of  words  was  necessary 
in  charging  a  thing  to  be  the  property  of  another ;  anid  that 
here  enough  was  stated,  to  shew  tliat  it  was  not  the  prisoner's 
own  property,  being  charged  to  have  been  received  by  h&a 
on  account  of  his  masters ;  which  was  tantamount  to  aa  alle- 
gation of  their  having  a  special  property  in  it.  It  iqipears 
that  the  Judges  at  first  doubted  much  upon  this  case^  bat 
that  ultimately  a  majority  of  them  were  of  opinion  that  tiie 
indictment  was  defective,  as  it  did  not  aver  that  the  money 
alleged  to  have  been  stolen  was  the  money  of  the  prosecu- 
tors ;  that  the  statute  made  the  offence  a  larceny,  and  made 
the  possession  of  the  sei'>'ant,  under  such  circumstances^  the 
possession  of  the  master,  (t) 

{*1236]      *A  case  is  reported,  whei^c  the  prisoner  being  charged  ia 
iuMment    the  indictment  with  embezzling  ^*  the  sum  of  seven  shilhngt/* 
w  btSk-'    *"*  ^^^^  evidence  being,  that  only  one  shilling  and  three- 
DotMinUie  pence  had  been  received  and  not  accounted  for  by  him,  the 
indictment,  court  is  Said  to  have  ruled,  that  the  evidence  did  not  sup- 
port the   charge,    and  dit*ected  the  jury  to  acquit  the  pri- 
soner, (k)    But  this  seems  not  to  be  consistent  with  the  £c- 
trine,  that  the  offence  under  this  statute  is  to  be  considered 
as  a  larceny,  and  the  indictment  framed  accordingly;  as» 
upoh  an  indictment  for  larceny  in  stealing  seven  sh]lling8» 
if  it  were  proved  that  the  party  stole  only  one  shilling  and 
three  pence,  there  can  be  no  doubt  that  he  might  be  con- 
victed of  stealing  the  shilling,  and  that  the  three  pence  might  k 

t  M^GregoT^s  case,  O.  B.  1801.  Feb.  1802.  Silvester,  Com.  Serjeant,  2  Leach  913.  Qv.  U 

SLemch9&    3  Bos.  and  Pul.  106.    2  East,  the  indictment  was  not  for  embezzling  a  sereo 

P.  C»  c.  16.  s.  18.  p.  576.  shilling  piece.    See  the  case,  aniCj  1231. 

ife  Whittinghain^s  case,  O.  B.  1801,  beforo 
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pat  out  of  tilie  question  as  not  being  property  mentioned  in  the 
indictment  Nor  is  it  supported  by  a  more  recent  case,  where 
the  indictment  charged  the  prisoner  with  embezzling  ^^  divers, 
to  wity  nine  bank  notes  for  the  payment  of  divei*s  sums  of  mo- 
ney, amounting  in  the  whole  to  a  certain  sum  of  money,  to 
wit,  the  sum  of  nine  pounds  of  lawful  money  of  Great  Britain, 
and  of  the  value  of  nine  )X)unds  of  like  lawful  money;"  and 
upon  an  objection  that  this  description  was  not  sufficiently 
certain.  Lord  EUenborough,  C.  J.  said,  **  It  has  been  argued 
as  if  the  prosecutor  was  bound  to  prove  tlie  exact  amount  of 
the  value  and  number  laid,  whereas,  if  he  proved  only  one 
bank-note  of  the  value  of  IL  it  would  be  sufficient  to  main* 
tain  the  charge."  (l)  But  if  the  pi*oppi*ty  embezzled  consist- 
ed of  bank  notes,  it  will  not  be  sufficient  to  charge  in  the  in* 
dictment  an  embezzlement  of  the  '*  pounds"  merely  to  which 
the  bank  notes  amounted  in  value :  as  in  a  case  where  the 
prisoner  was  indicted  for  embezzling  ^^  nineteen  pounds," 
the  property  of  his  master,  and  it  appeared  in  evidence  that 
the  nineteen  pounds  embezzled  wei*e  all  received  by  him  in 
*oote8  of  the  Bank  of  England;  it  was  liolden,  that  as  the  P1237] 
statute  mentions  specifically  the  difierent  kinds  of  properly, 
the  embezzlement  of  which  is  declared  to  be  larceny,  and 
amongst  the  rest,  notes,  it  was  not  sufficient  to  describe  notes 
as  **  pounds,"  which  must  be  taken  prima  facie  to  mean  mo^ 
BBT.    And  the  prisoner  was  accordingly  acquitted,  (m) 

Tlie  usual  form  in  the  beginning  of  the  indictment  has  AYerroent 
been  to  state,  "  that  A.  B.  late  of  &c.  on  &c-  at  Ac.  was  **>•**** 
clerk  to  C«  D.  and  the  said  A.  B.  being  such  clerk  as  afore-  ^17^ 
said  did  then  and  there  by  vit*tuc  of  his  said  employment  as  was  ^ 


such  clerk  as  aforesaid,  &c."  (w)  but  in  a  late  publication,  ^^3riw/«rfto 
containing  many  useful  pi'eccdeuts,  the  form  is  given  with  an  receive  mo- 
addition,  **  that  A.  B.  late  of  &r.  on  &c.  at  &c.  was  clerk  to  "fy-" 
C.  D.  and  employed  and  entrusted  by  the  said  C.  D,  to  receive 
momtyfoT  Mm,  and  being  such  clerk  so  employed  and  entrust- 
ed as  aforesaid  then  and  tlierc  by  virtue  of  such  employment 
and  entrustment  as  afoiTsaid  he  the  said  A.  B.  did  &c."    And 
the  reasons  given  for  tlie  insertion  of  these  words  are,  that 
they  are  contained  in  the  pt*camble  of  the  statute,  and  refer- 
red to  by  the  woi-ds  **  such  employment ;"  and  that  an  in* 
dictment  had  been  i*ecently  quashed  for  the  want  of  tliem.  (o) 

WhMcre  the  indictment  cliarged  that  the  piisoner  was  em-  y^^^  ^^ 
flof ed  as  a  clerk  to  A.  and  that,  by  vii'tue  of  his  employ-  word  «  fe- 


l  Kci  r.  Johnson,  3  M.  and  S.  548.     And 
•  nUj  Chap,  on   Larceny,   1148.   and  2 
StaiL  Crim.  Plead.  428,  et  sequ, 

■  Lindsey^s  case,  eor.  Park,  J.   and  Ab- 

^ou,  J.,  O.  B.  July  1817,  MS.     And  it  is  un- 

^<ntood,   Uiat  Furneaux's  ca&e,  considered 

^Um  twelve  Judges  in  June   1817,  was  to 

^^e  lame  effect.  MS. 


n  Cro.  Circ.  Comp.  180.  2  Stark.  Crim. 
Plead.  428. 

0  3  Chit.  Crim.  L.  982.  note  (m)  Posiibly 
the  case  referred  to  is  Rex  v.  Gilbert,  cor, 
Silvester,  Recorder,  O.  B.  May,  1810,  where 
the  indictment  was  holden  bad  because  it  did 
not  aver  that  the  prisoner  was  enirutted  to 
rer.tive  money ;  and  the  prisoner  was  in  conie* 
(Hience  dischar^(>dy  MJ^ 
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lonioiiiiy'*  in«it»  he  iTceived  rrom  B.,  on  account  of  his  mastery  9L  ISs. 

^rh^forc  ^'  without  sliewing  of  what  monies  that  sum  was  made  np^ 
r*  12381  ^^  ^^^^  ''^  fraufiulently  embezzled   and  secreted  ^thesanc^ 

die  wont  oiuitting  tlic  woi-d  ftloniously  ;  and  so  it  concluded  that  the 

«<embex.-  jururs  sa}'  that  he  did  **felomou$ly  embezzle,  steal,  take, 

ried,* bui  and  can'y  away,  Kv ;"  objection  was  made,  that  in  the in- 

ii!?n  wu»,^  ti'oduclory  pai*t  of  the  indictment  it  was  not  alleged  that  he 

that  tue*  did  feloniously  embezzle,  kv.  and  that  therefore  the  indfct- 

^Mm^l  ^^^^  failed  to  shew  that  he  had  committed  a  felony,  and  that» 

ouiiy  did  unless  it  was  so  shewn  in  the  body  of  the  indictment,  it  was 

^teaC  t«ke>  not  cnougii  that  it  was  so  alleg^   in  the  conclusion  of  it 

indktmeut  ^^^  Judges,  howcvcr,  considci'ed  it  to  be  sufficient  that  it 

was  hoi-  was  stated  in  tlie  conclusion :  and  the  indictment  was  hoMen 

«*•">»<>«'•  good.(/i) 

Trial.  ^wo  cases  have  o<Tunvd.  in  wliicli  questions  have  been 

wblch^^he  nu^ed  as  to  the  countij  in  which  tlie  offence  within  tlie  statotv 

oSanM  might  be  consideivd  as  liaving  been  so  completed  as  to  av- 

commUcad    ^''^™®  *  *"•*'  *"  *^*^''  COUnty, 

Hobsou's  '  '"  ^®  ^^^  ^^  tliesc  cases  the  prisoner  was  indicted  at 

cue.  Shrewsbur}',  in  tlie  county  of  Salop.    It  appeared,  on  the 

A  denial  trial,  tiiat  the  residence  of  the  master  was  at  Litchfield,  in 

vanVwhen  Staffordshire,  wlicrc  the  prisoner  seized  him  in  bis  trade. 

in  the  That  On  a  Saturday  morning,  both  of  tlieni  were  at  Shrews- 

Staffo^  °'or ''"^  ^  ^"^  ^^^^  ^  ^  master,  having  authorized  a  person, 
hu  having  named  Beaumont,  to  rolle(*t  some  debts  for  him  at  that  places 
received  retumcd  home  tlie  same  morning,  leaving  the  prisoner  at 
iiie"couni  Shrewsburj'  to  receive  tlie  money  fnmi  Beaumont,  and 
of  Saio|^^  bring  it  to  him  at  Litclifield  the  same  night.  The  prisoner 
was  hoiden  rcceivcd  the  money  fi*om  Beaumont  about  noon,  anu  also  a 
dance 'to"  '^^tcr  for  his  master,  wliich  had  been  left  at  Beaumonfs, 
ihaw  that  but  which  did  not  relate  to  the  money  transaction.  He  left 
J[|*  "^^'P«  Shrewsbury  soon  after,  but  «lid  not  go  to  his  master  at 
county  of  Litchfield  till  the  following  evening.  lie  then  delivered  the 
Salop  was  letter;  and  being  asked  about, the  money,  he  said  he  had 
tBnt*to"ein-  "®*  received  any.  A  few  days  after,  the  master,  in  conse- 
r*12391  n^^vi^^  *^f  information  he  had  ivceived  by  letter,  charged 
beczie  ^'^  prisoner  with  having  received  tlie  money,  and  another 
within  the  Servant  wlio  had  been  at  ShiTwshury  on  the  Saturday,  being 
iind"'ih*  present,  told  tlie  prisoner  tliat  he  had  seen  him  receive 
fore  itw'as  oioney,  but  the  prisoner  pei*sisted  in  denying  that  he  had 
abohoidru  received  any.  Some  time  afterwards,  the  master,  having  re- 
t?iai  was  **®'^'^^  further  intelligence,  bid  the  prisoner  go  to  Shrews- 
properiy  bury  to  cleai*  himself.  On  the  Saturday  following  the  pri- 
hadiothc  soner  went  to  Beaumont,  at  his  house  in  Shrewsbur}',  and 
laiopT  ^^  desired  him  to  make  a  search  on  the  left-hand  side  of  the 
room  in  which  they  had    been;  but  no  search  was  made, 

p  Rex  r,  John  Cri|;hton,  eor.  TboniM>n,  B.     as  cited  hy  Bayley,  .1,  in  IIpt  r.  Johnfon  3 
Lancaster  Sum.  Ass.   1803,  and  before   the      M.  and '^.  o5V' 
Judges  at  Serjeants'  Inn,  Nov.  1«0S,  MS.  and 
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BeauiiMmt  telling  him  it  was  of  no  use  to  search,  as  be  had 
receiyed  the  money  from  him.  The  jury  having  found  the 
prisoner  (piilty*  tlie  case  was  submitted  to  the  consideration 
of  the  twelves  Judges,  upon  two  questions;  firat.  Whether, 
under  this  statute,  an  indictment  might  not  be  found  and 
tried  in  the  county  whci*e  the  money  or  goods  were  re- 
ceived, although  there  were  no  evidence  of  any  other  fact 
locallr  arising  within  the  same  county?  and,  secondly. 
Whether,  if  further  local  proof  were  necessary,  the  subse- 
quent conduct  of  the  prisoner  at  Shrewsbury  were  not  suf- 
ficient to  obviate  the  objection,  as  being  an  act  in  further- 
ance of  the  purpose  of  secreting  or  embezzling  f  The  Judges 
wore  of  opinion,  that  the  trial  was  properly  had  at  Shrews- 
bury :  **  Most  of  them  thought,  that  as  in  the  case  of  lar- 
ceny at  common  law,  so  in  this,  where  the  statute  declared 
the  offence  to  be  of  the  same  kind,  the  subsequent  conduct  of 
the  prisoner,  in  not  accounting  to  his  master  and  denying 
the  receipt  of  the  money,  was  evidence  to  shew  tliat  the  ori- 
ginal taking  was  with  intent  to  secrete  and  embezzle,  and 
80  to  steal,  within  the  meaning  of  the  statute;  and  the  more 
so,  as  the  act  of  secreting  was  a  negative  act.  And  some 
considered  that  the  offence  was  triable  in  either  county,  as 
referable  to  the  original  taking  in  the  one,  and  the  not  ac- 
coanting^  but  denying  the  receipt  when  called  upon,  in  the 
otlnr."(9) 

*In  tte  other  case  which  occurred  shortly  afterwards,  the  r*1240l 
indictment  charged  the  prisoner,  with  embezzling  the  sum  Tmyior's 
of  ten  shillings,  the  property  of  his  master  James  Barkor.  case. 
The  evidence  was,  that  the  prosecutor  Barker,  who  was  a  |"^"hoK 
fishmonger  in  Drur^'-lane,  in  the  county  of  Middlesex,  sent  deuthmtif 
his  servant  the  prisoner,  with  some  herrings,  to  a  street  in  •  servant 
Blacldfriars-road,  in   tlie  county  of   Surry,  to  a  Mrs,  Ste-  ncyforlhts 
vens;  telling  him  that  he  was  to  receive  the  sum  of  ten  master  iu 
shillings  for  them.  '  He  went  with  the  herrings   about  six  J^^f*^^''"^"^^ 
o'clock  in  the  evening,  and  delivered  them  to  Mrs.  Stevens,  beiig  cau 
who  paid  him  the  ten  shillings ;  after  which  he  returned  to  led  upon  to 
his  master,  who  asked  him  if  he  had  brought  the  money;  fo,7t"inthe 
to  a'hich  he  replied,  that  he  had   not,  for  that  Mrs.  Stevens  county  of 
had  not  paid  him.     His  master  then  paid  him   his  weekly  ^'  ^^^ 
wages  (it  being  on  a  Saturday),  and  he  went  away,  being  receipt  of 
to  return  on  Monday  morning  as  usual :  but  did  not  return,  it,  he  may 
nor  did  he  ever  account  for  the  money.      Upon  this  evi-  fo^JSj'*^**^ 
deuce  it  was  contended,  on  the  part  of  the  prisoner,  that  he  bezziement 
was  only  liable  to  be  indicted  in  the  county  of  Surry,  where  >"  ^^e  lat- 
the  money   was  received :    and  the  jury  having  found  him  **'  county. 
gvihy,  this  point  was  reserved  for  the  consideration  of  the 
Judges.     The  opinion  of  the  Judges  was  afterwards  deli. 

f  Hobson's   case,  Skrtxrthnry    Lent    Af  5.      (lend.  xxi< 
1S03.  and  Eatt.  T.   1803  1    Kan.  P.  (V    \'!- 
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vered  by  Lord  Alvanley,  C.  J.  who  first  referred  to  tlie 
foregoing  case  of  Uobsoiiv  and  then  proceeded.— •<<  In  tke 
present  case  no  doubt  can  be  entertained.  The  pri80iier» 
being  sent  over  Blackfriars-bridge  into  the  county  of  Surry, 
there  received  ten  shillings  for  his  master.  The  receiptof  that 
money  was  |)erfectly  legaU  and  there  was  no  evidence  that  he 
ever  came  to  the  deteniiination  of  appropriating  the  money  to 
his  own  use  until  after  he  had  returned  into  the  county  of  Mid- 
dlesex. It  was  not  pnived  tliat  the  money  ever  was  embeszM 
until  the  prisoner  was  in  the  county  of  Middlesex.  In  cases  of 
^  this  sort  the  nature  of  the  thing  embezzled  ought  not  to  be 
'  laid  out  of  the  question.  The  receipt  of  money  Jb  not  like 
the  I'eceipt  of  an  individual  thing,  where  the  receipt  may 
be  attended  witli  circumstances  which  plainly  indicate  an 
intention  to  steal,  by  shewing  an  intention  in  the  receiver 
f*1241]  *to  appropriate  the  thing  to  his  own  use.  Thus,  if  a  servant 
receive  a  hoi-se  for  his  master,  and  sell  it  before  ho  gets  out 
of  the  county  where  he  first  received  it,  it  might  be  said  that 
he  is  g^uilty  of  the  whole  offence  in  tliat  county.  But  with  re- 
spect to  money,  it  is  not  necessary  that  tlie  servant  should  de- 
liver over  to  his  master  the  identical  pieces  of  money  which 
he  receives,  if  he  should  have  lawful  occasion  to  pay  them 
away.  In  such  a  case  as  this  thei^eforct  even  if  there  had 
been  evidence  of  the  prisoner  having  spent  the  money  on  the 
other  side  of  Blackfriar's-briclge,  it  would  not  necessarily 
confine  the  trial  of  the  offence  to  the  county  of  Surry.  But 
liei*e  there  is  no  evidence  of  any  art  to  bring  the  prisoner 
within  the  statute  until  he  is  called  upon  by  his  master  to  ac- 
count When  called  u|M)n  by  his  master  to  account  for  the 
money,  the  prisoner  denied  that  he  had  ever  received  it.  This 
was  the  first  act  from  wliicli  the  jury  could  with  certainty 
say  that  the  prisoner  intended  to  embezzle  the  money.  In 
this  case  there  was  no  evidence  of  tlie  prisoner  having  done 
any  act  to  embezzle  in  the  county  of  Surrey,  nor  could  the 
offence  be  complete,  nor  the  prisoner  be  guilty  within  the  act, 
until  he  refused  to  account  to  liis  master.  We  are  therefore 
of  opinion,  that  the  prisoner  was  properly  indicted  in  the 
As  to  the     county  of  Middlesex.**  (r) 

proMcutor  rpj^^  offence  under  the  statute  being  constituted  a  felony, 
tol^seiec-  with  the  attendant  properties  and  consequences  which  attach 
tion  where  upon  a  crime  of  that  degree,  (s)  it  follows  that  though  the 
MictuTu"^  same  act  may  be  charged  as  a  different  offence  in  different 
consists  of  counts  of  the  indictment,  yet  different  acts  amounting  to  dif- 
distinct  fercut  and  distinct  felonies  ought  not  regularly  to  be  includ- 
bezzie-*^"^'  ed  in  the  same  indictment  and  will  probably  not  be  allowed 
ment.  to  be  given  in  evidence  by  the  court  who  may  in  their  dis- 

[*1242]  cretion  put  the  prosecutor  to  elect  on  which  he  will  *pro- 

r  Taylor's   rv-r.   -.  Roc.  ;„u1  Pn],  ;,pr,.     :         ,-  .']7,fe,  1230,  123^  1234.  Pojr/.l  244. 1245- 

T^nrh  974 


CHAP.  XT.]         VUrkSf  ^c  39  Geo.  IJL  c.  85.  1242 

ceed.(f)    And  it  seems,  that  each  distinct  act  of  embezzle- 
ment will  in  gcnei*al  be  a  distinct  felony. 

In  a  case  where  tlic  indictment  against  the  prisoner  con-  Hebb's 
tained  a  variety  of  counts,  some  for  embezzlement  under  the  J"*®'^  j^^^_ 
statute,  and  others  for  lairony  at  common  law,  the  following  saction 
facts  appeared  upon  the  statement  of  the  counsel  for  the  prose-  proposed  to 
cution.    The  prisoner  liad  been  for  sevei-al  yeai-s  the  princi-  cvide^rc"  *" 
pal  clerk  to  the  prosecutoi-s,  wlio  wei*e  engaged  in  a  large  iron  appears  to 
manufactory,  and  in  that  capacity  liad  tlie  principal  du'ection  consist  of 
of  the  concern,  receiving  monies,  paying  workmen,  and  other  ^nct'^acts  ^' 
cxpences,  and  being  em|)owered  to  draw  u]K)n  the  bankers  of  of  embez- 
the  prosecutors  for  such  money  as  lie  might  requii*e  for  those  Jhe'"*'"^^. 
purposes,  and  to  draw  and  endorse  bills  of  exchange  in  the  cutor  may 
prosecutors*  names.    At  the  end  of  every  (luaiixT  of  a  year,  *>«  put  to 
during  the  time  he  had  so  acted  as  clerk,  he  had  laid  befoi*e  or!^m"*°" 
the  prosecutors  an  account  containing  a  statement  of  tlie  re-  particular 
'ceipt  and  expenditui*e  of  the  monies  w]ii(*li  had  come  to  liis  ^<j|.  ^" 
hands,  at  the  bottom  of  w  hich  there  had  always  appeared  a  wUi^  pro- 
balance  stated  as  due  to  the  prosecutors.     During  the  fii*st  ceed.   And 
year  that  any  property  was  embezzled,  this  balance  was  of  |fo^*,^ew 
small  amount ;  but  it  had  gradually  increased ;  and  in  the  some  par- 
latter  part  of  the  prisoner's  service,  the  balan(*e  of  each  quar-  ticuiar  act 
ter's   account,  which  should  have  been   in   his  hands,   had  xfem^nf^" 
amounted  to  several  thousand  pounds.     The  prosecutors,  the  indict- 
having  fpre^t  c^)nfidence  in  the  prisoner's  integrity,  never  en-  jP?"*  ^"»" 
quired  particularly  as  to  the  *naturc  ol*  this  balance,  or  of  [  1243] 
what  cash,  casli-notes«  or  bills  of  exchange  it  from  time  to  ""J^^*  ""P" 
time  consisted,  but  had  supposed  that  it  probably  consisted  of 
long  dated  bills.     About  the  end  of  the  last  quarter  of  his 
service  circumstances  orrurred  which  induced  the  prosecu- 
tors to  susi>ect  his  honesty :  and  an  enciuiry  was  in  conse- 
quence instituted,  from  wliicli,  and  liis  own  admissions,   ii 
dearly  appeared  that  monies  belonging  to  tlie  prosecutors. 
nearly  to  the  amount  of  the  balance  which  appeared  upon  the 
prisoner's  accounts  in  their  i'avour,  had  been  appropriated  by 
him  to  his  own  use.     He  admitted  that  he  had  for  a  longtime 
been  in  the  practice  of  appropriating  to  his  own  use  some  ol 
the  monies  received  by  him  on  account  of  the  prosecutors,  and 
drawn  fi-om  their  bankers,  under  his  authority  to  draw  upon 
them  for  the  payment  of  the  workmen  and  the  other  purposes 
of  tlic  manufactory.     Hut  he  did  not  state  any  specilic  sum 
that  he  had  so  converted,  nor  of  what  particular  kinds  of  cash 
or  notes  any  part  of  the  embezzled  property  consisted  ;  but 

/  The  rule  i?  thus  laiM  (inwii  hy  l>iiller,  J,  jury;  for  he  might  ohjcct  to  a  juiymau's  try- 
in  the  cacr  of  Young  and  othoi-^,  3  T.  K.  IOC. ;  iii{(  one  of  the  otTences  though  he  niic^ht  have 
"If  it  appear  before  the  (lor«!n(!ant  lias  plciid-  no  reaM>n  ti)  do  so  in  the  other.  But  these 
ed,  or  the  jury  arc  cliJirnuc!,  thai  he  is  to  be  are  dhIv  mailers  of  prudence  and  discretion, 
tried  for  separate  oflenrrs,  ii  li.'i^  breii  the  If  ihn  .hid'::r  who  tries  the  piisoncr  does  not 
pnctice  for  Judgci  to  (]uri>ii  tlic  indictm*  nt,  discitvei  it  in  tinie  I  think  ho  may  pul  the  pro- 
l«t  it  should  confound  the  piisoncr  in  his  de-  st'«  utor  to  make  hi^;  election  on  which  chart£0 
r''Ti''p.  or  prei«i<'i';e  hini  in  hiv  ''j'.nihM'^o  nj  tin.  hi.  ...  ii]  nro':'""' 
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said  for  the  last  two  or  three  years  he  had  heen  in  the  con- 
stant practice  of  taking  money,  in  sums  which  he  did  not  re- 
collectt  and  not  pai*ticularly  at  any  one  time;  and  that  he 
had  continued  the  practice,  subsequently  to  the  last  quarter, 
at  which  he  rendered  an  account,  up  to  the  day  of  his  detec- 
tion. The  counsel  for  the  prosecution  then  stated^  that  though 
he  considered  himself  precluded  from  giving  evidence  of  any 
embezxlement  prior  to  tlie  last  quarter's  account  which  tiie 
prisoner  had  laid  before  the  prosecutors,  inasmuch  as  that 
account  had  been  looked  at  by  them  witliout  any  objection 
being  made  on  their  part  to  the  balance ;  yet  he  was  prepar- 
ed to  support  tlie  indictment,  by  proving  the  receipt  of  vari- 
oiis  sums  by  the  prisoner  on  account  of  the  prosecutors  subse- 
quent to  the  last  quarter's  account,  by  the  admission  of  the 
prisoner  that  the  same  system  and  practice  of  converting  the 
monies  of  the  prosecutors  to  his  own  use  had  been  continued 
by  him  from  the  time  tlie  last  quarterly  account  was  made  up 
to  the  time  of  his  detection,  and  by  shewing  that,  upon  thA 
prisoner's  acconnt  books  being  seized,  there  appeared  upon 
[*1244]  the  face  of  them  an  amount  of  monies  received  ^considerably 
beyond  the  amount  of  m(mies  expended  during  that  time :  and 
that  upon  this  evidence  he  conceived  that  he  might  ask  the 
jury  to  presume  that  the  prisoner  had  embezzled  some  note, 
or  sum  of  money,  within  the  description  contained  in  the  in- 
dictment ;  the  several  counts  of  which  were  so  framed  as  to 
include  almost  every  possible  sum,  either  in  notes,  bills,  or 
cash,  which  the  prisoner  could  have  taken  at  any  one  time. 
But  he  was  here  stopped  by  Mr.  Baron  Garrow,  who  enquir- 
ed whether  he  was  able  to  give  evidence  of  any  particular 
sum  having  been  so  converted,  and  of  what  particular  de- 
scription of  notes,  bills,  or  cash  it  consisted  :  and  upon  being 
answered  that  the  evidence  would  not  go  beyond  that  which 
had  been  already  stated,  tlie  learned  Judge  said,  he  was  clear- 
ly of  opinion,  that  the  indictment  could  not  be  supported.  He 
said  that  the  evidence  stated  would  only  go  to  shew  a  conver- 
sion by  the  prisoner  of  the  monies  of  the  pi*osecutors,  consist- 
ing probably  of  numei*ous  distinct  acts  of  embezzlement,  all 
of  which  were  distinct  felonies,  and,  if  ascertained,  might  be 
made  the  subject  of  distinct  pi*osecutions:  but  that  it  w^as  ne- 
cessary they  should  be  so  ascertained  and  distinguished,  and 
that  the  prosecutors  should  select  some  one  act  of  embezzle- 
ment, in  support  of  the  present  indictment ;  the  rule  of  law 
being,  that  where  a  transaction  pi'oposed  to  be  given  in  evi- 
dence appears  clearly  to  consist  of  several  distinct  felonies 
the  prosecutor  ought  to  be  put  to  elect  some  particular  felony 
on  which  he  will  proceed.  And  he  accoi*dingly  dii*ected  the 
jury  to  acquit  the  prisoner,  (m) 

"  Hebb's  (Richard  A.^lloy)  case,  cor,  Garrow,  R.  iStaffordSum,  As«,  1818.  MS. 
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The  statotcy   in   mentioning  the   specific  punishment  of  Punish- 
transportation  for  fcnirteen   ycai-s,   does  not  exclude  any  ^JJIc/" 
other  punishment  of  inferior  degree,  (w)     For  "  when  tlic  against 
statute  declares  tliat  the  offender  under  tlic  circumstances  thisstat- 
shall  be  deemed   to  have  feloniously  stolen,  it  makes  the  JJcccssariiy 
"^offence  a  felony,  and  imposes  all  the  common  and  ordinary  r^"  12451 
consequences   attending  a  felony.    TheiTfore,  as  in   oUier  fourteen 
cases  of  grand  larceny  the  party  convict  will  be  liable  to  yi^ars' 
judgment  of  death  unless  he  pray  the  benefit  of  clergy,  so  it  [[o"'^'**' 
is  the  same  in  this  case.     Some  of  the  ordinary  consequences 
of  a  conviction  of  grand  larceny  have  been  shewn  to  follow 
a  conTiction  under  this  act ;  for  altliough  the  act  gives  no 
power   to  fine  tir  imprison,  the  common  law  punishments, 
still  it  is  the  practice  to  impose  such  punishments  ;  and  the 
court  is  not  confined  to  the  specific  punishment  of  transpor- 
tation for  fourteen  years  mentioned  in  the  act.    The  reason 
why  the  mention  of  such  a  punishment  was  introduced  into 
the  act  is  probably  this,   that  the    legislature  meant  the 
party  convict  should  not  only  be  liable  to  all  the  oi*dinary 
punishments  attaching  upon   a   conviction  of  a  clergyable 
felanyf  but  that  he  should  also  be  liable  to  a  greater  term 
of  transportation   than   in   other  cases   of  clergyable  felo- 
nies." (x) 

Butf  in  order  to  found  a  judgment  upon  the  statute,  the  in- 
dictment must  be  specially  drawn  so  as  to  bring  the  case 
within  it  (y) 

It  may   be  observed    with  I'espect  to  embezzlements    of  ^K^^' 
their  masters  goods  committed  by  clerks  or  sei*vants  in  Ire-  As'to  simi- 
land,  the  statute  51  Grco.  III.  c.  38.  describing  the  offence^s  larcmbez- 
in  words  nearly  corresponding  witli   those  of  the  39  Geo.  ?,'*i"Je"ami 
IIL  c  85.  enacts  tliat  tlic  offender  sliall  be  deemed  guilty  of 
a  miMiemeanoTf  and  be  liable  to  be  transported  for  fourteen 
years. 

Shortly  after  the  decision  in  WalshN  case,  which  has  fi^^'i'^";* 
been  noticed  in  a  former  part  of  this  work,  (r)  an  act  was  by  bankers, 
passed,  for  the  more  effectually  preventing  the  embezzle-  merchants, 
ment  •of  securities  for  money  and  other  effects,  left  or  de-  [*1246j 
posited  for  safe  custody  or  other  special  purpose,  in  the  J^^^^^"^"' ^*' 
hands  of  bankers,   merchants,  brokers,    attornies,  or  other  other  ' 

agents.  agentf. 

This  statute  is  the  5^  Geo.  III.  c.  G3.;  the  first  section  r.2Geo.iii. 
of  which  recites,  that  it  was  expedient  tiiat  due  provision  ^-  ^^*  \[^ 
should  be  made  to  prevent  the  embezzlement  of  government  wuh  whom 
and  other  securities  for  money,  plate,  jewels,  and  other  per-  "s  banker, 
sonal  effects,  deposited  for  safe  custody,  or  for  any  special  ^l!^^^l^l  &c. 
purpose,  with  bankers,  merchants,  bn)kers,  attornies,  and  any  securi- 
ty 2  East.  P.  C.  c.  16.  s.  13.  p.  57ft.  .V  Joup'j's  ra^^c,  TVijifon,  Spr.  Ass.  1800. 
t  By  Baylev,  J.  in  Ucx  r.  Johnson,  3  M.  2  Kasi.  P.  C.  c.  16.  s.  18.  p.  576. 
lind  Sl  556.     '  t  .4i>/f.  1060. 
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CMS  or  other  agents,  entrusted  by  tbeir  customers  and  employers : 
S^^ihaii  *"^  *^"  enacts,  "  that  if  any  person  or  persons  with  whom 
bavwbeen  (as  banker  or  bankers,  merchant  or  merchants,  broker  or 
deposited  brokers,  attorney  or  attomies,  or  agent  or  ag^ents  6f  any  de- 
JJJJJjJJI^J""  scription  whatsoever)  any  ordnance  debenture,  excheqiwr 
sail  Off  bill,  navy  victualling  or  transport  bill,  or  other  bill^  war- 
M^^'^'shan  ""**  "*'  order  for  the  payment  of  money,  state  lottery  ticket 
MiTiM-^  ^^  certificate,  seaman's  ticket,  bank  receipt  for  payment  of 
fodato,  any  loan,  India  bond  or  other  bond,  or  any  deed,  note  or 
cnbcuie  ^^'^^  security  for  money,  or  for  any  share  or  interest  in 
tu.  the  '  any  national  stock  or  fund  of  this  or  any  othfr  coantry^  or 
*f||Mi  in  in  the  stock  or  fund  of  any  corporation,  company  or  society 
ofgood  **  established  by  act  of  parliament  or  royal  chartBry  or  any 
faiun  with  power  of  attorney  for  the  sale  or  transfer  of  any  sucli  stock 
Sf  "udT  ^^  ^^^^  ^^  *"^  share  or  interest  therein,  or  any  plate,  jewels 
sucl^o^  <»*  other  personal  effects,  shall  have  beecn  deposited,  or  shall 
fender  shall  be  or  remain  for  safe  custody,  or  upon  or  lor  any  special 
KuUtVdfa  pu'V^*^*  without  any  authority  either  general,  special*  con- 
mjsde-        ditional,  or  discretionary,  to  sell  or  pledge  such  debentun^ 


"^jno'»  bill,  warrant,  order,  state  lottery  ticket,  or  certificate, 
transported  ^^^  ticket,  batik  receipt,  bond,  deed,  note  or  other  secorl- 
for  fourteen  ty,  plate,  jewels  or  other  personal  effects,  or  to  sell,  trans- 
yjJJJJ^®'  ^fer  or  pledge,  the  stork  or  fund,  or  share  or  intwest  in 
■ucboUier  the  stock  or  fund  to  which  sucli  security  or  power  of  at- 
punishment  tomey  shall  relate,  sliall  sell,  negociate,  transfer,  assign, 
r*79dT1  P'^^S^'  embezzle,  secrete  or  in  manner  apply  to  his  or  their 
L  .  ^Jj  own  use  or  benefit,  any  sucli  ^debenture,  bilj,  warrant,  order, 
aVSde-  **'  ^^t^  lottery  ticket,  or  rertificatc,  seaman's  ticket,  bank  rc- 


meanor.      ceipt,  bond«  dee<U  note  or  other  security  as  herein  before 

tion^,  plate,  jewels  or  other  personal  effects,  or  the  stock 
or  fund,  or  share  or  iiitei-est  in  the  stock  or  fund  to  which 
such  security  or  power  of  attorney  shall  relate,  in  violation 
of  good  faith,  and  contrary  to  the  special  purpose  for  which 
the  things  hereinbefore  mentioned,  or  any  or  either  of  them, 
shall  have  been  deposited,  or  shall  have  been  or  remained 
with  or  in  the  hands  of  such  pei*son  or  |k^i'sous,  with  intent 
to  defraud  the  owner  or  owners  of  any  such  instrument  or 
security,  or  the  person  or  pei*sons  depositing  the  same^  or 
the  owner  or  owners  of  tlie  stock  or  fund,  share  or  interest, 
to  which  such  security  or  jwwer  of  attorney  shall  relate, 
every  person  so  offending  in  any  paii  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  shall  be  deemed  and  taken 
to  be  guilty  of  a  misdemeanor,  and,  being  thereof  convicted  ac- 
cording to  law,  shall  be  sentenced  to  transportation  for  any 
•  term  not  exceeding  fourteen  years,  or  to  receive  such  other 
punishment  as  may  by  law  be  inflicted  on  a  person  or  per- 
sons guilty  of  a  misdemeanor,  and  as  the  court  before  which 
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such  olRmder  or  offenders  may  be  tried  and  convicted  shall 
adjudge."  (a) 

Tbe  second  section  of  the  statute  recites  that  it  is  usual  52 Geo. in. 
for  persons  having  dealings  with  bankers,  merchants,  brokers,  ^j.^*  '*J^'^ 
attomies,  and  other  agents,  to  deposit,  or  place  in  the  hands  banker'"^ 
of  audi  bankers,  merchants,  brokers,   attornies,  and  other  broker, 
agents,  sums  of  money,  hills,  notes,  drafts,  cheques,  or  or-  ^,ft^b^,^^' 
ders  for  the  payment  of  money,  with  directions,  or  orders,  handi  any 
to  invest  the  money  so  paid,  or  to  which  such  bills,  notes,  ???,"?! 
drafts,   cheque^  or  oi-ders,  relate,  or  part  thereof,  in  the  shall  be' 
parchase  of  stocks,  or  funds,  or  in  or  upon  government  or  placed  with 
other  secorities  for  money,  or  to  apply  and  dispose  thereof  f„"^^j|f" 
in  other  ways,  or  for  other  purposes ;  and  that  it  was  ex-  l"g^ed  'by' 
pedicnt  ^Ho  prevent  embezzlement  and  malversation  in  such  [*1248] 
cases  also:  and  it  then  enacts,  ^'that  if  any  such  banker,  the  party, 
mefchanty  broker,  attorney,  or  other  agent,  in  whose  hands  ^^  '"^^>^ 
any  som  or  sums  of  money,  bill,  note^  draft,  cheque  or  or-  ^ey,  &c.' 
der  fiir  the  payment  of  any  sum  or  sums  of  money  shall  be  sbaii  apply 
plaoedy  with  any  order  or  orders  in  writing,  and  signed  by  J^Vn  ule 
the  party  or  parties  who  shall  so  deposit  or  place  the  same,  any  sach 
to  invest  sncn  sum  or  sums  of  money,  or  the  money  to  which  nioney,  ftr. 
sach  bill,  note,  draft,  cheque  or  order  as  aforesaid  shall  re-  l"o^'o!l^* 
lale^  in  the  purchase  of  any  stock  or  fund,  or  in  or  upon  good  faith, 
guvemnient  or  other  securities,  or  in  any  other  way  or  for  J*^****  / "JJJ" 
aay  other  purpose  specified  in  such  order  or  orders,  shall  in  the  owner 
any  manner  apply  to  his  or  their  own  use  and  benefit,  any  of  such 
such  sain  or  sums  of  money,  or  any  such  bill,  note,  draft,  ^°  h*of-*^* 
cheqae  or  order  for  the  payment  of  any  sum  or  sums  of  mo-  fcnden 
ney  as  hereinbefore  mentioned,  in  violation  of  good  faith,  and  "b?-"  ^ 
contrary  to  the  special  purpose  specified  in  tlie  direction  or  f^^^lf  * 
wder  in  writing  hci*einbefoi*c  mentioned,  witli  intent  to  de-  meanor, 
fraud  the  owner  or  ownci's  of  any  such  sum  or  sums  of  mo-  *"?  PJ*" 
aey,  or  order  for  the  payment  of  any  sum  or  sums  of  money ;  mentioned 
CVC17  person  so  offending  in  any  part  of  the  united  kingdom,  in  the 
riiall,  in  like  manner,  be  deemed  and  taken  to  be  guUty  of  [?™*'  "^* 
a  misdemeanor,  and  being  convicted  thereof,  according  to 
law,  shall  incur  and  suffVn*  such  punishment  as  is  hereinbe- 
fore mentioned/' 

The  statute  then  proceeds  to  provide  that  nothing  therein  Limita- 
dial!  extend  to   prevent  any  of  the  persons,   thereinbefore  tions  con- 
aentioned,   from  receiving    any   money"  actually   due  and  ISJgVa^ 
payable  upon  or  by  virtue  of  any  of  the  instrumenta  or  se-  tute. 
corities  mentioned  in  the  act,  according  to  the  tenor  and  ef- 
fect thereof,  (6)    And  that  the  penalties  of  it  shall  not  ex- 
tend to  any  partner  or  person  belonging  to  a  firm,  unless  he 
shall  actually  commit,  or  be  accessary  or  privy  to  the  com- 

a  See  an  indictment  on  this  section  of  the      a  bill  dcliverrd  to  bo  discounted,  in  3  Chit. 
<ratate,  aaainst  a  bill-broker  for  embezzling      Criin.  L.  985. 

ft  S.  S. 
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ui&sion  of  tlic  offence,  (c)    It  also  provides  that  tbe  act  shall 
[*1249]  *iiot  affect  any  trustee,  or  mortgagee,  in  inspect  of  any  acts 
done  in  n*lation  to  the  pixiperty  comprized  in  or  affected  by 
the  trust  or  mortgage,  (d)    And  tliat  it  sliall  not  extend  to 
restrain  any  banker,  merchant,  &c.  or  other  agent,  from  sell- 
ing, or  disiMsing  of  any  securities,  pro{)erty,  or  effects,  in 
their  custody  or  iMissession,  upon  ^hich  tliey  have  any  lieuj 
or  demand,  ^hich  by  law  entitles  them  to  sell  or  dispose 
thereof,  unless  such  sale  or  disposal  shall  extend  to  a  greater 
number,  or  part  of  such  securities,  or  effects,  than  shall  be 
necessary  for  the  pur^iose  of  satisfying  their  lien  or  de- 
mand, (r) 
By  8. 5.  no       The  fifth  scction  of  the  statute,  after  pn»iding  that  noth- 
pertoii  u  to  iiig  III  the  act  contained,  nur  any  proceeding  tliereupon,  shall 
cd^he"'"   prevent,  or  lessen,  any  remedy  at  law,  or  ecjuity,  which  the 
khaU,  pre-    jMUly  aggrieved  might  Iiave  had,  if  the  act  had  not  been 
foully  to     made,  but  that  the  conviction  of  an  offender  against  the  act 
dieted,'  *     shall  not  he  e\  idence  in  any  action  at  law  or  suit  in  equity 
hare  di>-     against  such  offender ;  enacts,  **  that  no  person  shall  be  liable 
sDMiicr^by    ^^  ^^  convictcd  by  any  evidence  whatever  as  an  oflEmder 
conipuiiory  against  tliis  act,  in  respect  of  any  act,  matter  or  tiling  done 
procect  ill     ||y  ||^y  [( [n^  shall  at  any  time  previously  to  his  being  indict- 
lic,\n  ""'  ^^  ^^^  su^t^  offence,  have  disclosed  such  act,  matter  or  ttui^ 
which  he      on  oath,  under  or  in  ronse<|uence  of  any  compuLsoi*}'  process 
d^n  have    Qf  ^jj^.  court  of  law  or  equity,  in  any  action,  suit  or  proceed- 
party,  unX   i»g9  1"  or  to  wliicli  lie  shall  have  been  a  pai'ty,  and  width 
which  shall  sliall  liavc  been  bona  fide  instituted  by  the  party  aggrieved 
il^nafide"    ^y  ^^'^  ^^^»  matter  or  thing,  whicii  shafi  have  been  committed 
instituted     by  such  offender  aforesaid.'^ 

by  the  par-  Jt  is  provided  by  the  seventh  secticjn  that  i>ersons  commit- 
^y  aggritx-  ^jjjg^  j^  Scotland^  any  misdemeanor  against  the  act,  shall  be 
s.  7.  Pun-  ^^^^^^  ^^  b^  punished  by  fine  and  imprisonment,  or  by  either 
isiiinentof  of  them,  or  by  trans{K)rtation  for  any  term  not  exceeding 
oarendcHin  fourteen  yeai's,  as  the  Judges,  before  whom  the  offender  is 
Scotland,     ^^.j^j  ^^^^  convicted,  shall  direct. 

r*1250]  *Befoi*e  this  chapter  is  concluded,  two  modern  statutes  may 
Emberzie-  bc  briefly  noticed  which  relate  to  embezzlements  of  minor 
mUior  im-  inipoi'tancc,  and  provide  for  their  punisiiment  by  a  summary 
portance.  mode  of  proceeding.  The  54  Geo.  111.  c.  110.  s.  1.  reciting 
c^uo*'*As  ^^^^  scvei*al  of  tlie  pensioners  and  nurses  in  the  royal  hospi- 
to  embez-  *  tal  for  scauien  at  Greemvich  had  of  late  pawned,  or  otherwise 
Kleinents  disiK)sed  of  thc  clothes  and  other  goods  delivered  to  them  to 
l7.^r"n!.°r"'  ^^^'  <>*'  "«<^>  cuacts  that  such  clothes,  &c.  shall  bc  marked  in 

oiB  or  nur-  ,       _  _ 

MS  ill  a  paiticulai*  manner;  and  makes  any  )>ei*son  taking  in  pawn 

Gretnmch  or  receiving  them,  or  defacing  thc  marks  (which  ai-e  to  be 

ospita  .      ^i^oi  .^^  sufficient  evidence  of  property  in  the  commissioners 

and  governors  of  the  hospital),  liable  to  a  penalty  of  ten 

pounds:  and  furtlier  enacts,  that  if  any  ])ensioner  or  nurse 
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shall  desert,  or  run  away,  and  caiTy  witli  thorn  any  clothes, 
&C.  belonging  to  the  hospital,  they  sliall  upon  conviction  be 
committed  to  the  gaol  of  the  town,  &c.  where  they  shall  be 
apprehended,  for  six  calendar  montlis.  CfJ 

The  55  Geo.  ill.  c.  137.  reciting  tliat  persons  received  into  55Geo.in« 
public  wort-houses  for  the  relief  of  tlie  poor  pawn  and  dis-  «•  13^-  Aa 
pose  of  their  clothes,  and  the  goods  belonging  to  such  work-  s^emeutr 
houses,  and  tliat  poor  pei*sons  relieved  by  having  clothes  and  by  poor 
apparel  given  them   by  the  oflicei's  of  parishes  fi'equently  J^"^".*'" 
pawn  and  sell  the  same,  and  that,  by  the  laws  then  in  force,  w^&c?"' 
no  punishment  could  he  inflicted  on  theui,  or  on  the  jiersons 
buying  or  receiving  the  same  in  pawn ;  first  vests  tlie  pro- 
perty of  such  clothes,  goods,  &c.  in  the  overseei*s  for  the 
time  being ;  {g)  and  then  enacts,  that  tlie  overseers,  or  other 
persons  appointed  for  managing  or  pi*ovidiiig  for  the  poor, 
may  cause  all  goods,  clothes,  linen,  &c.  and  things  belonging 
to  such  overseers  or  other  persons,  to  be  marked  with  the 
word  *•  Work-house/' and  such  other  marks  as  they  *shall  [*125l] 
think  proper,  for  identifying  the  parish,  &c.  by  which  the 
same  shall  have  been  provided ;  ^h)  and  that  if  any  person 
shall  knowingly  take  in  pawn,  or  receive  any  goods,  &c.  pro- 
vided for  the  use  of  the  poor  in  a  work -house,  or  given  to  the 
C»or  by  the  overseers,  &c.  or  any  goods,  &c.  or  materials  be- 
uging  to  a  work-house ;  or  shall  I'eccivc  or  buy  any  of  the 
Sroviaions  provided  for  the  poor  of  such  work-house,  or  shall 
eEace  the  marks,  &c.  they  shall  forfeit,  for  every  offence, 
not  exceeding  five  pounds  nor  less  tlian  one  pound,  upon  con- 
viction before  a  justice.    And  it  further  enacts,  that  if  any 
persons  shaH  desei*t,  or  run  away  from  any  work-house,  and 
carry  with  them  any  clothed,  ^.c.  or  things  as  aforesaid,  such 
persons,  being  lawfully  convicted  before  any  justice  of  tho^ 
peace,  shall  be  forthwith  comuiitted  to  gaol  or  to  the  house  of 
correction  for  three  calendar  months.     And  it  provider  that 
the  marks,  ^.  on  such  things  .being  duly  authenlicated)  shall 
be  sufficient  evidence  of  property  in  the  overseers,  or  other 
persons  appointed  as  afoi*esaid.  [i) 

In  a  late  publication  a  precedent  is  given  of  an  indictment  Embezzle 
against  a  surveyor  of  highways,  for  using  materials  obtained  ment  by  • 
for  repairing  the  iiigh ways  uixin  his  own  premises,  for  em-  •"'veyorof 
ploying  the  public  labourttrs  on  his  own  grounds,  and  for  em-  ways|^of 
bezzling  the  gravel  and  otlier  materials  which  had  been  pro-  materials 
cured  for  the  parish,  (k)    This  indictment  does  not  ap^iear  to  fo°*^""f . 
have  been  framed  upon  the  pmvisions  of  any  statute;  but  to  ing^h^m  at 

/  The  act  docs  not  i^ay*  ^*  emu  iciiun  before  un  a:'ticlrs  of  woiiring  apparel  so  as  to  be 

a/uffire  ;'*  but  the  wonU  aio,  **  beiiii;  lawful-  publicly  vUible  on  ilu*  cxiciior  of  the  same. 

Jyconricted  thereof,  hy  the  udth  or  oaths  of  i  o5*(ico.  III.  c.  137.  s.  2. 

one  or  more  witnesseb,*^  &c. — Qi/.  therefore  k  3  Chit.  Criui.  L.  666.  where  it  is  said,  in 

as  to  a  conviction  before  a  7T<«/<rf.  note  (f>),  that  this  indictment  was  procured 

f  S.  1.  See  this  clause,  ari/i,  1142.  Irum  the  ciown  office,  and  was  used  in  1799 

A  By  subsequent  part  of  the  s<.'ction,  it  is  atrain^t  one  Robinsoti 
/directed  that  such  marks  shall  not  be  placed 


125 1  Of  EmbezzUmtnt  by  Officers,  ^c*        [bo«k  iv. 

tbeexptoM  have  charged  the  oflTence  against  the  defendant  as  amisdA- 
^^^         meanor  at  common  law ;  laying  the  acts  to  have  been  done  by 
'^    '        collar  of  his  otBce,  and  in  dereliction  of  his  duty  as  snnreyor 
of  the  highways.  (0 


[*1252]  ♦CHAPTER  THE  SIXTEENTH. 

Of  Emhexzltmefit  by  Officers  and  Servants  of  the  Bank  of 

England^  and  by  Public  Officers. 

Embeixic-  Si}BSKq,t*ENT  to  the  transaction  in  the  case  of  Waiter  (a) 
iiMnts  by  iiii^  prior  to  tlic  decision  of  the  Judges  upon  it,  the  statute  15 
•crvaiits°of  ^^^*  H*  ^*  1^^*  ^^'<^^  passcd  ;  the  twelfth  section  of  ^ich  re- 
the  Bank  of  lates  to  embezzlements  by  officers  and  servants  of  the  Bank 
England,     ^f  England. 

IS  Geo.  II.  It  enactsy  ^'  tliat  if  any  officer  or  servant  of  the  said  con- 
ABToffiM^*  pany  being  entrusted  witli  any  note^  bill,  dividend  warrant 
ftc.ofthe^*  bond,  deed,  or  any  security,  money  or  other  effects^  belong- 
■aid  com-  ing  to  the  said  company,  or  having  any  bill,  dividend  war- 
|^JJ^°*  rant,  bond,  deed,  or  any  security  or  effects,  of  any  other  per- 
wiUi  or  son  or  persons,  lodged  or  deposited  with  the  said  compa^yy 
bML  %!*"^  or  with  him  as  an  officer  or  ser>'ant  of  the  said  companTr 
otiieref-**'  fi^M  secrctc,  imbeziU  or  run  away  with  any  such  note,  bu^ 
frets,  and  dividend  warrant,  bond,  deed,  security  money  or  eflTects,  or 
the^me  ^^^  P**^  ^^  them  ;  every  officer  or  servant  so  offending^  and 
is  made  '  being  thereof  convicted  in  due  form  of  law,  shall  be  deoned 
cuiitjr  of  guilty  of  felony,  and  shall  suffer  death  as  a  felon^  withoot 
3„,      benefit  of  clergy." 

benafitof         The  samc  provisions  are  repeated  in  the  35  6ea.IILc 
<^ierf7*        66.  8.  6.  and  37  Geo.  III.  c.  46.  s.  6.  (which  make  certain 
annuities  created  by  the  parliament  of  Ireland  transferable, 
and  the  dividends  payable  at  the  Bank  of  England)  with  re- 
spect to  effects  deposited  in  pursuance  of  those  acts.    And 
r*1253|  *there  is  a  similar  pi*ovision  in  the  24   Geo.  II.  c.  11.  s.  5. 
with  respect  to  the  officei*s  and  servants  of  the  South  Sea 
company. 
The  15  G.      It  appears  to  have  been,  at  one  time,  supposed  that  the 
11,  u not*  general  words  of  a  subsequent  statute,  39  Geo.  III.  c  85. 
in  any  re-    citod  in  the  preceding  cliaptcr,  (b)  might  be  considered  as  so 
»P«c*  J^^-     covering  the  offences  mentioned  in  the  15  Geo.  II.  c  13.  s. 
thiTU  Geo.  IS*  03  to  do  away  the  capital  part  of  the  punishment  thereiii 
in.  c.  85.    prescribed,  (c)    But  the  point  having  been  brought  under 

I  See  ante^  213,  et  sequ.  as  to  offences  by  soner,  in  Aslett^s  second  case,  8  Leach  966  : 

persons  in  office.  and  the  doubt  is  mentioned  in  2  East,  P.  C. 

a  Ante,  1326.  c.  16.  s.  19.  p.  579 ;  but  sufficient  reasons  are 

h  Ante,  1229.  there  given  why  the  statute,  39  Geo.  III.  c. 

r  See  the  argument  oi  Krskine^  for  the  pri-  85.  should  not  have  such  an  operation. 
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the  consideration  of  the  twelve  Judges,  they  were  unani- 
mously of  opinion  that  nothing  is  contained  in  the  39  G.  III. 
c  85.  which  can  operate  as  a  repeal  of  any  part  of  the  15 
Geo.  11.  c.  13.  (d) 

A  question  was  made  upon  this  statute,  15  Geo.  II.  c.  13.  Bakeweifs 
s.  12.  whether  a  clerk  of  the  bank  of  England,  employed  in  ff  ^^g 
taking  an  account  of  certain  paid  notes,  who  had  embezzled  Wi^npaid 
a  paid  note,  which  he  found  upon  the  file,  not  properly  can-  ^^^^^  on 
cellMl,  and  uttered  it  as  his  own  property,  came  within  the  \^  Bank  of 
provisions  of  the  statute,  as  having  embezzled  effects  belong-  England, 
ing  to  the  bank.    It  was  submitted,  on  behalf  of  the  prisoner,  ar<!^ec/# 
that  as  the  note  had  been  paid  and  cancelled  by  the  bank,  it  I![atuu;,  iT 
could  no  longer  be  considered  either  as  one  of  the  securities,  Geo.  ii.  r. 
or  as  any  of  the  effects  mentioned  in  the  statute ;  that  it  was  ^^'  '*  ^^* 
once  a  bank-note,  out  had  entirely  lost  that  character  by  be- 
ing paid  and  cancelled ;  and  was  become  a  piece  of  mere 
waste  paper  of  no  value ;  whereas  the  words,  ^  other  effects," 
in  the  statute,  clearly  meant  such  other  effects  as  were  of  a 
like  kind  with  those  that  had  been  enumerated  before.    An- 
oth^  point  was  also  urged  on  his  behalf,  namely,  that  the 
prisoner  had  not  been  entrusted  with  the  possession  of  the 
^note  in  question,  so  as  to  bring  him  within  the  statute;  that  [^1254] 
the  evidence  was  that  the  only  notes  witii  which  he  was  in- 
trusted were  notes  from  one  hundred  pounds  to  one  thou- 
sand pounds  I  and  that,  therefore,  the  note  in  question,  be- 
ing only  a  note  for  fifty  pounds,  could  not  be  one  of  those 
which  he  was  employed  to  enter,  and  of  >¥hich  he  had  any 
custody.    The  case  was,  however,  left  to  the  jury,  who  found 
ttie  prisoner  guilty,  after  which  the  court  said  that  on  look- 
ing through  the  act  they  had  vei^  little  doubt  upon  the  sub- 
ject; and  that  a  paid   note  w^as  rei*tainly  part  of  the  effects 
belonging  to  the  bank.     But  they  said  tliat  as  the  point  was 
important,  and  there  had  been  no  decision  upon  it,  the  case 
should  be  saved  for  the  consideration  of  the  twelve  Judges,  (e) 
It  appears  that  the  case  was  never  decided  by  the  Judges, 
but  went  off  on  other  considerations.  (/) 

An  indictment  on  this  statute  was  holdcn  bad  in  chai*ging  ffi^^Uns 
the  prisoner   with    embezzling  "certain    bills,    commonly  xheindici- 
callcd  exchequer  billSf*^  when  the  person,   who    signed  the  "^cnt 
bills  on  the  part  of  government,  was  not  legally  authorized  prrsJfner^**^ 
80  to  do.     It  appeai*cd  that  the  bills  in  question  were  issued  with  em- 
under  the  statute,  43  Geo.  III.  c.   5.  which  contained  a  pro-  |»e«i«ng 
viso  that  every  such  bill  should  be  signed  by  the  auditor  of  bjns^  com- 
the  exchequer,  or  in  his  name,  by  any  person  duly  author-  moniy  cai- 
ized  by  him  to  sign  the  same,  with  the   approbation  of  three  ^^^^^1^. 
at  more  of  the  lords  commissioners  of  the  treasury,  in  writ-  uuu ,"  and 

tfAiletfs  second  case,  2  L(;arl)  970.  /iLcacli  r»17;  and    por   Le  Blanc.  J,  in 

cBakeweirs  case,  O.  B.   1802.    2  Leach     Ai.letf!>  MTond  case,  2  Leach  962.    But  ser 
915.  AsU'itV  <i»cond  case,  post,  1255,  etsequ. 
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itwtihoi-  ing  under  their  liands:    but  which  ]n*oviso  had    not  been 
den  badjon  complied  with*  inasmuch  aft  the  authority  of  a  Mr.  Jennings, 
petriDg       by  whom  the  billn  were,  in  fact^  signed,  had  not  been  pro- 
that  the       perly  renewed.     U\Hm  this  it  was  olijerted,  on  behalf  of  the 
bwiiicn-    prisoner,  that  the  bills  in  question  woit  not  legal  exchequer 
edbja        bills;  and  that,  as  the  inrtirtment,  in  every  count*  averred 
penon  not  t||^  instruments,  alleged  to  have  been  embt»zzled,  to  be  ex- 
thoriMd'to  chequer  bills,  the  alligation  was  not  pi"ov«Ml,  and  the  prisoner 
1*12551  *inu8t  be  acquitted.     And  the  couK  wen»  of  opinion  that  the 
hftoihem.    objection  was  good;  that,  as  the  formalities  roc|uired  by  the 
statute,   by  which    these  bills  were  ciTatcd,  had   not  been 
complied  with,  they  were  not  good  exclieqiier  hills ;  and  that 
the  circumstances  of  the  Bank  of  England  having  purchas- 
ed them  as  exclief(uer  bills,  and  of  the  bills  having  in  that 
character  answerwl  the  puqioses  for  whicli  they  were  origi- 
nalW  created,  could  have  no  effect  in  this  case,  as  tliey  could 

(»w^*)      "®*  ^^^  *^  natuw  of  the  fact,  (g) 

cam!  But  the  prisoner  was   detained ;   and  shortly  afterwards 

In  thi<  another  indictment  was  preferred  against  him,  upon  which 
hoiden  tiat  ^^'  ^'**  convicted.  This  indictment  described  the  exchequer 
exchequer  bills  in  question  as  effe4:ts  belonging  to  the  governor  and 
^h''?h  ^^^^ii^P^'^y  of  the  Bank  of  England  ;  stating  the  effects,  in  the 
thebank^  first  count,  as  paper  writings,  purporting  to  be  exchequer 
Toragpod  bills;  in  the  second  count,  as  certain  papers  upon  the  credit 
considera-  thereof  the  bank  had  advanced  a  large  sum  of  money;  and 
ligned  In  ^^  t^^  third  count,  its  certain  papers,  Ace.  purporting  to  be 
the  name  bills  commonly  called  exchcri'.ier  bills ;  and  in  other  counts, 
dUorof  liie  ^^^  exchequer  bills  in  question  woir  called  securities  in- 
exchequcr,  stead  of  effects.  It  was  objected  by  the  counsel  for  the  pri- 
by  a  person  soner,  bcforc  any  evidence  was  called  on  th<»  part  of  the  pro- 
authorUelf  sccution,  that,  as  it  had  been  deti  rniined,  by  his  acquittal  on 
are  "  sccu-  the  former  indictment,  that  the  papers  he  was  chai*ged  ^itli 
rities^or,  haviug  cmbezzlcd  weiv  not  exchequer  bills  at  the  time  of 
"effect*,"  the  embezzlement,  he  could  not  be  again  rluirged  with  hav- 
withinthe  ing  embezzled  the  same  pajiers,  as  hv'in^  effects  belonging  to 
She^is"^  °^  ^''^  Bank  of  England ;  he  having  committed  no  other  act  of 
Geo.  II. c.  embezzlement  than  that  contained  in  the  former  indictment; 
13.  ••  li.  for  though  by  a  ivmedial  statute,  43  (ieo.  III.  c.  60.  these 
6cr*vant*of*  defective  papers  had  been  irndered  good  and  valid  ex- 
thc  bank,  chec|uer  bills  for  civil  purposes^  yet,  thut  statute  having  im- 
embei-  pliedly  declared  that  these  papers  were,  previous  to  the  pass- 
biliss  may  *"g  ^U  uierc  waste  papei*s,  and  of  no  value  at  the  time  the 
r*1256]  *C'nibezzlement  of  them  took  place,  it  could  not  ex  post  foe- 
be  convict-  to  make  them  valuable  Jfcfc/s,  within  the  statute  15  Geo.  II. 
edof  feio-  c,  13.  8.  12;  which  wonl  effects^  it  was  contended,  could  ap- 
tha"8iat'-  P^y  ^^^y  *^  things  in  themselves  of  intrinsic  value.  But 
nie.  Le  Blanc,  J.  observed,  tliat  tlie  word  *<  siTurities**  was  used 

£  Aslctfs  (first)  cue.  ror.  MacdonalJ.  C.      2Leich9''»4- 
B.,  RooWe,  J„  aii.l  I.awrenre,  J..  O.  B.  180:^. 
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R  tt)c  fltstutc  as  well  afl  tlic  word  "effwU;"  vrhicli  skewed 
that  Uk  h^islaliirv  iiiU-nik-il  tltat  the  statute  slioiilil  extend 
to  Dtbn'  fciuds  tt(  \im\Krly  than  t»e<:uiitics ;  tlic  wunl  tWecia 
brine  aT  x  largei-  and  more  comiirelii-nsive  incunin);  than  tlic 
won  sorurities :  mid  lie  dirertcd  that  the  U'ial  hIiouIiI  luro- 
ceed.  The  I'arlt  of  the  lU-se  were  then  proved  ;  and  the  jury 
having  found  the  prisoner  guilly,  tlin  casv,  waa  reserved  tot 
tho  coasidtTatioD  of  tlic  twelve  Judges.  Tlio  iiiiportHiit 
riBcstinn  subinittetl  1i>  (lieni  was.  whether,  on  tlio  true  rnn- 
Mruction  of  the  statute  15  GiMi.  II.  c.  13.  s.  12.  these  papers, 
fflijcb  wcro  issued  as  exchequer  billH,  did,  in  iHtiiit  of  law, 
owe  within  Uie  words  "  efToctH,  or  sccuriticH,"  mpant  to  he 
dcHcribed  in  thf  &c.t  nl'  parliament  ?  After  able  argument  Uy 
omnarl,  and  much  consideration  by  the  Judgf^s,  at  diflerent 
coutereutnt,  the  result  of  their  laattirc  deliberation  was  c<>m> 
muiikatcd  b;  Lord  Alvanlcy,  C  J.  whu  stated  tliat  tlie 
JtidgiM  Inul  notbiu'd  iiniuiimuus  upon  tills  point,  but  that  a 

Erity  tJ  them  wcj-c  of  opini<ni  that  the  billu,  or  papers, 
"cflflctd,  or  securities,"  wilbin  the  ti'ue  meaning  of  the 
■jmI  that  Uie  prisoner  waH  pro|)erly  ronvictcd.  AIYer 
jag  tn  the  great  object  of  the  legislatui'e,  in  giving  pro- 
•n  and  security  to  the  Bank  of  England,  bis  loi-dship 
pniccalud  Ui  statu  tliat  the  )ia)iei's  in  <|iiestiiin  were  papers 
of  value ;  that  Uiough  tliey  might  not,  on  the  face  of  them,  be 
'  iny  descriptive  legal  value,  yet  that  liicy  carrictj  abnut 
ndi  s  (wnswineiice,  at  least,  as  miglit  make  their  prc- 
Min  of  infinite  tuiportnuce  to  the  bunk;  that  the  go- 
i  of  tJie  country  was  pledged  to  pay  theoi  e\en  as 
I,  the  bolders  of  them  having  as  strong  a  claim  uiKin 
e  of  the  govemiiient  for  such  payment  as  if  uiey 
e  lecbnically  correct  in  nil  their  parts:  and  that  they 
,  tlMTefore,  in  the  true  meimiiig  of  the  word,  securities 
k  nighl  be  rcmlored  available  to  any  persons  having  the 
il  r^t  to  them.  He  then  observed,  that  (he  papers  in  r*l2.')7] 
Ian  were  not  less  to  be  deemed  rffects  ;  which  word  was 
r  IxTp:  and  general  term,  and  confined  to  no  particular 
nption  nf  pro|ierty,  either  in  specie,  or  value :  and  was, 
'  ^  probably  inserted  in  tiie  act,  studiously,  when  the 
f.  were  placing  a  special  guard  around  the  bank ; 
t  Uic  otTence  of  embezzling  the  effects,  or  scciiri- 
_ied  in  the  act*  was  not  made  larceny,  where  some 
JTattach  on  the  thug  taken,  but  was  created  a  felu- 
6  induced  no  necessity  for  any  value  being  ascertain- 
He  then  Jiut  several  cases  to  shew  that  the  papers  iji 
'b>n  were  rfffcls  ;  and  after  stating  tliat  the  Judges  had 
Mind  themselves  driven  to  the  extreme  length  of  consti-u- 
E^the  word  '*  effects"  to  extend  to  such  trifling  articles  as 
_  A  of  old  pens,  or  a  piece  of  blotting  paper  (an  absur- 
t  which  bad  bevn  supposed  in  argument) ;  he  said  that  their 
^ncnt  only  determined  that  the  words  of  the  act  ncccssari- 
Enr..  II.  no 
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ly  extended  to  such  securities,  or  eBects,  as  were  entrusted  to 

die  officers  and  servants  of  the  bank ;  and  that  the  bills  in 

question  came  under  that  description.  (A) 
Of  enbei-  A  recent  statute,  50  Geo.  III.  c.  59.  has  been  passed  jfor 
Shl'MbJilc*^  the  more  effectuidly  preventing  the  embezzlement  of  monej 
iDoniei  by  or  Securities  for  money  belonging  to  the  public^  by  any  od- 
puWic  of-  lector,  receiver,  or  other  person  entrusted  with  the  reoeipi^ 
^fcS^iu.  ^^^^^  ^^  management  thereof;  and  it  makes  persons  olbiid- 

ing  by  such  embezzlement  guilty  of  a  misdemeanor. 
59  Om.  III.  ^^^  ^^^  section  of  the  statute  enacts,  ^  that  if  any  persoi 
c.  69.  t*.  1.*  or  persons  to  whom  any  money  or  securities  for  mmmj  skall 
^"L^*^"  be  issued  for  public  services,  shall  embezzle  such  aoMjf  or 
rnVrmndo?  ^^  ^7  manner  fraudulently  apply  the  same  to  his  OWB  mat  or 
UdUj  tp.  benefit,  or  for  any  purpose  whatever  except  for  poUic  snrvi- 
Pi 258]  ces,  everv  such  person  so  offending,  *and  being  thereoTddly 
FT^Bcmo-  convicted  according  to  law,  in  any  part  of  die  united  Um- 
hi^iJiudg^  doffl,  shall  be  adjudged  guilty  of  a  misdemeanor,  and  shall  le 
•d  guUty,  sentenced  to  be  transported  beyond  the  sea,  or  to  receive  sndi 
||g°J>?°'  oflier  punishment  as  may  by  law  be  inflicted  on  penoBS  nil- 
uaofpoHru-  ^  ^f  misdemeanors,  and  as  the  court  before  which  such  oltah 
UoB,  ke.  ders  may  be  tried  and  convicted  shall  adjudge.** 
900m. III.  The  second  section  enacts,  ''that  if  any  such  oSoer,  col- 
A  ^'Jk^  lector  or  receiver  so  entrusted  witli  tlie  receipt,  cnstody  or 
cS^!k'*  management  of  any  part  of  the  public  revenues,  sinll  know- 
ftcratriitt*  ingly  furnish  false  statements  or  returns  of  the  sunu  oC  Mmqr 
^^^  collected  by  htm  or  entrusted  to  his  care,  or  of  the  balaaoA 
vcDiwty'Acc.  of  money  in  liis  bands  or  under  his  controul,  such  officer,  ori- 
to  be  ad-  lector  or  receiver  so  ofiending,  and  being  hereof  convicted, 
lyi^pun^  shall  be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  ad- 
ifhed  by  judged  to  Suffer  the  punishment  of  fine  and  imprisonment,  at 
fine,  ftc.  the  discretion  of  the  0001*1,  and  bo  rendered  for  ever  incqia- 
ble  of  holding  or  enjoying  any  office  under  the  crown.^ 


[♦1239]  *CHAFrER  THE  SEVENTEENTH. 

Of  Larceny  and  Embezzleinent  by  Persons  in  the  Past  €0ut; 
of  Stealing  Letters ;  and  of  Secreting  Bags  or  MmU  of 
Letters.  (1) 

.    h  Atlen*!  (second)  cite,  O.  B.  1803  end  1804,  1  New  Rep.  1.    2  Leacb  958. 

(1)  The  laifs  of  the  United  States  provide  for  the  punishment  of  these 
offences. — See  Ing.  Dig.  687,  688. 
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♦CHAPTER  THE  EIGHTEENTH. 

Of  Larceny  and  Enibexzlement  of  ^Tival  and  Mlitary 

Stores.  {I) 

Tub  statute  31  Eliz.  c.  4.  s.  1.  pnacts,  ^'Uliat  if  any  person  31  Eiis.  c. 
or  persons  having  at  any  time  hereafter  the  charge  or  cnsto-  4.i.i.  P«r- 
dy  or  any  aruiour»  ordnance*  munition,  shot,  powder  or  ha-  ^"tm of** 
Uliments  of  war,  of  the  queen's  m^esty's,  her  licirs  or  succcs-  waiUke 
sorSi  or  of  any  victuals  provided  for  the  victualling  of  any  '^^^'»  ^J^ 
mUierSf  gunners,  mariners  or  pioneers,  shall  for  any  lucre  or  them"  the 
gain,  wittingly,  advisedly  and  of  puqiose  to  liinder  or  im-  value  of 
peach  her  msyesty's  service,  imbezil  purloin  or  convey  away  ^J^^^^y^^ 

S  of  the  same  armour,  ordnance,  munition,  shot  or  powder,  EuUty  oir 
iliments  of  war  or  victuals,  to  the  value  of  twenty  sliillings  (eiony. 
at  one  or  several  times ;  tiiat  then  every  such  offence  shall  be 
jmigod  felony,  and  the  offender  or  offenders  therein  to  he  tried, 
proceeded  pn,  and  suffer  as  in  case  of  felony." 

Upon  the  exposition  of  tliis  statute,  it  is  said  that  ^'  habili'  Ai  to  Um 
«aU"  ifl  properly  apparel  or  clotiiing ;  but  tliat  in  legal  un-  Jf°'^  ^^ 
dentanding  it  not  only  extends  to  harness  and  armour,  but  to  ""^  * 
all  atenails  that  belong  to  war.  (a) 

By  the  second  section,  prosecutions  under  this  statute  must  Limiution 
be  bMin  within  a  year  next  after  the  offence.    And  it  is  pro-  »/  protecu- 
video  mlsoy  that  the  offender  shall  not  lose  his  lands,  &c.  ex-  ^'°°''  ^' 
OBpt  during  his  life ;  and  that  the  act  shall  not  cause  corrup-  22  Car.  11. 
tiM  of  blood,  or  loss  of  dower.  c-  5-  P«r. 

*Tbe  £2  Car.  II.  c.  5.  after  reciting  that  persons  were  pir|07Q-| 
emboldened  to  the  committing  of  the  offences  mentioned  in  t  f.       -^ 
tbe  statute  of  31  Eliz.  c.  4.  by  their  being  within  tlie  be-  a^Viost  the 
Befit  of  clergy,  enacts,  *^  that  no  person  or  persons  who  shall  si  Eiis.  c. 
be  indicted  for  any  offence  committed  against  the  said  re-  ?•  °'  •*•*'' 
cited  act  (31  Eliz.  c.  4.)  or  shall  feloniously  steal  or  embezzle  b^zzUng™' 
any  of  his  majesty *s  sails,  cordage,  or  any  other  his  majesty's  «>rdage, 
aaval  stoi-cs  to  the  \aluc  of  twenty  shillings,"  and  thereupon  va*i'u7of* 
found  guilty  by  verdict,  confessing,  not  answering  directly,  twenty 
standing  wilfully  mute,  challenging  above  twenty,  or  being  ■^"}**Jft 
outlaw^,  shall  be  admitted  to  the  benefit  of  clergy.  (6)  But  f^m"  ^ 
tteact  furtlier  provides,  that  it  shall  be  lawful  for  the  Judges  citi^. 
kfore  whom  such  offender  shall  be  arraigned  and  condemn-  But  the 
^  at  their  discretion  to  grant  a  reprieve  for  staying  exe-  ^J^^St^^- 
^tioD,  and  to  cause   such  offender  to   be   transported  for  prieve,  and 

'«  3  Insl.  79.  6  22  Car.  II.  c.  3.  s.  3. 


(l)  See  the  statute  of  the  United  States  for  punishing  the  embezzlement  of 
■^▼al  ind  military  stores,  which  is  nearlv  verbatim  with  this  statute  of  31  Eliz. 
1%.  Digest.  1.^7. 
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tnuitport     seven  years,  to  be  accounted  from  the  time  of  such  transpor- 
fiiDdef'        talionf  and  during  all  that  time  there  to  be  kept  to  hard  la^ 
Biff  If  (be    ^^^ '  ^"^'  *^  ^^^^  enacts,  that  "  if  such  offender  shall  refuse 
^Dder      to  be  so  transported,  or  after  such  transportation  shall  return 
^fuM  to      Q|.  come  again  into  this  kingdom  of  England,  or  the  domi- 
pdrted"'or   '™^  of  ^Wales,  or  town  of  Berwick  upon  Tweed,  within  tiie 
return        time  aforesaid,  that  then  and  in  every  such  case  the  perscm 
fro^  trans-  ^  returning  shall  be  put  to  execution  upon  the  judgment  so 
tto  sbau  be  given  and  pronounced  against  him. '  (c) 
puttoexe-      This  Statute  does   not  extend  to  accessories  or  appeals. 
cuUoo.        1^  1^  recognized  as  an  existing  law  in  subsequent  statutes 
on  the  same  subject,  which  create  several  new  offences :  (d) 
and  the  1  Greo.  1.  st.  2.  c.  25.  s.  11.  expressly  declares  that 
no  clause,  &c.  in  that  act  contained  shall  in  any  way  repeal 
or  alter  it    And  it  is  extended  to  Ireland  by  the  52  O, 
IILc  12. 
The  statutes  31  Eliz.  c.  4.  and  22  Car.  II.  c.  5.  speak  only 
[*I280]  *of  embezzlement  or  stealing  of  stores  to  the  value  of  twoity 
Enbeuie-   shillings ;  but  it  seems  that  any  of  the  officers  who  have  a 
dTSe**^    bare  charge  of  taking  care  of  the  stores  in  the  king's  ware- 
value  or      houses,  or  a  mere  authority  to  order  them  to  be  delivered 
^T^^       out  to  the  several  workmen  or  others  properly  authorized  to 
i!^^^\.  »^ive  them,  may  be  guilty  of  felony  ilt  common  law  in 
at  cofiMMm  stealing  them,  to  any  amount,  from  such  places  of  depo- 
^^f  sit.  (ej    And  in  a  case  where  it  appeared  that  the  prisoner 

was  foreman  of  one  of  the  storehouses  for  naval  stores  in 
Pljrmouth  dock,  and  had  given  security  for  the  faithful  dis- 
charge'of  his  duty,  and  was  entrusted  with  the  receiving 
and  delivering  out  again  of  the  sloi*es  in  the  absence  of  the 
clerk,  whose  proper  duty  it  was  to -receive  and  deliver  them 
out;  and  the  facts  of  the  offence  were,  tliat  certain  kersey, 
for  the  stealing  of  which  the  prisoner  was  indicted,  was  cut 
off  by  him  from  a  bale  in  the  stores,  and  delivered  by  him  to 
an   accomplice,  to  be  taken  out  of  the  yard ;  it  was  ruled 
that  he  was  guilty  of  larceny  at  common  law,  though  the 
value  of  the  property   so   taken  were  under  twenty   shil- 
lings.  (/) 
i*^**e!5    **      ^**t  some  provisions  respecting  the  embezzlement  of  naval 
Summary    storos,  whcn  under  the  value  of  twenty  shillings,  arc  made  by 
proceed-      the  1  Grco.  I.  stat.  2.  c.  25.    The  third  section  enacts,  that 
iSepMtof    ^®  principal  officers  and  commissioners  of  the  navy  therein 
the  em-       n^entioned,  or  any  one  of  them,  may  enquire  and  by  war- 
heniement  pant  under  hand  and  seal  empower  any  person  to  search 
MreVun.    *^^  stores  and  ammunition  pertaining  to  the  navy,  which 
derthe  va-  may  have  been  privately  embezzled  or  filched  away,  in  like 
lae  df        manner  as  justices  of  peace  may  do  in  case  of  felony,  and 

IS  S.  4.  e  2  East.  P.  C.  c.  16.  s.  53.  p.  622. 

d  2  East.  P.  C,  c.    16.  s.  53.  p.  621.  39  /  Thome's  case,  cor.  Palmer  Serjt.  Exdir 

and  40  Geo.  III.  c.  89.  Post.  Chap,  on  Un-  Spr.  Ass.  1800,  2  East.  P.  C.  c.  16.  s.  53.  p. 

lawfulljf  Receiving  J  kc.  Public  Sf^res,  622. 
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may  ponish  the  offender  by  finc»  iinpriflonnieiii^  or  either  of  twenty 
them  (the  fine  not  exceeding  twenty  shillings,  and  the  impri-  •**»»^*»"8s- 
sonment  not  exrt*e<ling  one  wi^k  {g) )  tlic  value  of  tlie  goods 
so  embezzled  or   filched    away,  not  exceeding   the   sum  of 
^twenty  shillings,  and  may  cause  the  goods  to  be  brought  in  [^1281] 
again ;  and,  if  the  offence  be  of  such  a  nature  as  requires  a 
higher  and  severer  punishment,  may  commit  the  offender  to 
gaol  or  to  the  custody  of  their  messenger  till  he  cntei's  into 
recognizance,  with  surety,  accoi*ding  to  the  natui*e  of  the  of- 
fence,  to  appear  and  answer  in  the  court  of  exchequer  or 
other  court  wiiere   his  majesty  shall  que^stion  him  for  the 
same,  within  one  year  following,  on  pi*ocess  being  duly  served 
apon  him  for  that  purpose. 

The  fourth  section  of  this  statute  recites,  **  that  divera  ill-  ^;  **•  "- 
disposed  persons    ujmn  pretence  of  carrying  his  majesty's  necessity  of 
naval  goods,  provisions,  victuals,  stores  and  ammunition  from  justice  bc- 
his  majesty's  yanls,  wharfs,  stoi*ehouses  or  other  places,  to  ^"S  »j.^'« 
his  DM^jesty's  ship  or  ships,  or  to  such  ship- or  ships  as  are  domiiif 
employed  in  his    majesty's  ser\ice,  or  such  persons  as  arc  many 
employed  to  recarry  or  remove  from  tlie  said  ship  or  ships  g^^ewie- 
such  naval   stores,  goods,  provisions,   victuals,  stores,  and  mentsof 
ammnnition,    to   such   his   majesty's  yards,   wharfs,   store-  °^^*| 
houses  or  other  places,  do  frequently  imhc/il,  take  and  cany  ^^°'**" 
them  away,  where  they  cannot  be  found,  and  remove  them- 
selves to  places  unknown,  before  they  can  be  apprehended 
w  convicted  by  due  pi*orcss  of  law,  by  reason   that  those 
witnesses  that  should  pmve  the  said  facts  are  bound  forth  to 
sea,  or  otherAvise  employed  elsewhere,  and  it  is  found  neces- 
sary that  justice  be  more  spe(;(lily  done  in  such  cases,  than 
by  ordinary  course  of  law  it  can  be:*'  and   tlion  it  enacts 
''that  the  tivasuror,  coniinroller,  surveyor,  clerk  of  the  acts  Theirca- 
uid  commissioners  of  the  navy  for  the  time  being,  or  any  s".f<?f»  c^m- 
one  or  more  of  tliem,  whore  llic  j^oods  so  imhezilled,  taken  ^c^Tnilc' 
creamed  away,  shall  be  under  the  value  of  twenty  shillings,  navy, 
shall  have  full  jmwer  and  autliority,  upon  the  oatli  of  one  or  ^^'*^"  '*'* 
BKirc  witnesses  (which    they   or  any   of  them    have  liereby  bczziedTrc 
power  to  administer)  or  confession  of  such  ])arly  so  oftcnd-  under  the 
ing,  as  afoiTsaid,  or  other  legal  proof  thereof,  to  convict  the  ool"^na^ 
party  or  parties  so  offending,  by  writing  under  his  or  any  of  convict  the 
ttdr  hands  and  seals,  and  to  impose  such  '-rine  or  fines  upon  [*1282] 
•U  and  every  such  pei-son  or  pci*sons  so  offending  and  con-  offen.icisin 
dieted   as   aforesaid,  as  to  the  said   treasurer,    comi)troller,  »  summary 
■•iTeyor,  clerk  of  the  acts  and  the  ronimissiotiers   of  the  hiTposc" 
"uivy,  for  the  time  heiiic:,  or  anv  one  or  more  of  them,  shall  fines,  ^c. 
m  his  or  their  discretion  se^m  meet ;  the  said  fine  or  fines 
W  exceeding  double  the  value  of  the  naval  goods,   provi- 
sons,  victuals,  stores,  or  ammunition  so  imhezilled  or  ( ar- 
ricd  away;  which  fine  or  fines  shall  he  levied  by   distress 
and  sale  of  the  goods  of  sucli  offender,  by  virtue  of  the  war- 
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jani  oi  such  offiircr  ur  officers.  \^'ho  shall  so  convict  the  said  ^ 
fcBder«  directed  in  inanuer  aforefttid,  to  the  person  or  per- 
sonii  afoix'said.  i-eturiiing  Uie  overpluH,  if  any  be,  to  the  ovner 
cjf  bucb  giMids:  ur  in  case  no  sufficient  distiTss  can  be  found, 
aM  afoi^'iiaid.  the  |iarty  or  parties  so  offending  shaiU  by 
tue  of  the  warrant  of  such  officer  before  whom  such 
or  persons  shall  be  i'on\icted»  be  imprisoned  in  the  next  gaol 
for  any  space  of  time  not  exceeding  throe  months  Trmwrt: 
bail  or  niainprize/* 
vcito.  HI.       The  statute  9  Geo.  II L  c.  30*  s*  5.  i*elatps  to  the  a|yn* 
c.  30. ».  5.    hcnsion  of  |)ersons  stealing  or  embezzling  naval  stom.    It 
appreheo-    ^^acts  that  for  the  more  speeily   and    effectual  bri^p^g  In 
•ioD  of       justice  i>ei-sons  guilty  <if  stealing  or  embezzling  his  MaMJfttAj^s 
perioBs        naval   stores,   the   treasurer,   comptrollery   sur\'eyort   dnik 
eiabmiinli  ^^  ^c  acLs  or  any  commissioners  of  the  navy  for  Am  time 
uAvai  being*  may*  fi'om  time  to  time  in  all  places  whatsoevert  ezer> 

•lorai.  ^.^g^.  ^Ii^  office  of  a  justice  of  the  peate  to  all  intents  and  pnr- 
posest  in  causing  any  |iei-son  \vho  shall  be  charged  with 
stealing  or  embeszling  of  any  na\al  stores*  the  property  of 
his  majesty,  to  he  apprehended,  committed,  and  prosecnted 
for  the  same;  and  it  ref quires  all  constables  and  other 
'  officers  to  execute  and  obey  all  wsirrants  of  soch  per- 
sons, touching  any  of  the  mattei-s  and  things  thereinbefore 
contained. 
55  Geo.  Provision  is  made  for  the  punishment  of  persons  emhez- 

III.  c.  t08.  zling  military  stores,  by  the  pi-occedings  of  a  coiirUmartiaL 
r'*W«*ll  *The  statute  55  Geo.  III.  c.  108.  s.  127. (A)  enacts,  "that 
I   l^oJJ  every  paymaster  or  other  conuifissioned  officer  of  his  majes- 
/mpioy'ed     *>''*  forccs,  or  any  storckec])er,  or  commissary,  or  deputy  or 
ill  the  cara   assistaiit  comniissary,  or  other  person  employed  in  die  com- 
ufmiiittry.  uiissariat  denartment%  or  in  auv  manner  in  the  care  or  dis- 
bcxKiiog,      tribution  of  any  money,  pnivisions.  forage  or  stores,  belong- 
&c. maybe  ing  to  his  majesty *s  forces«  or  for  tlieir  use,  who  shall  embu- 
!'ouri-mar-   ^''®  ^''  fraudulently  misapply,  or  cause  to  be  embezzled  or 
tiaUndb«    fraudulently  misappiied,  or  sliall  kno\^ingly  or  wilfully  per^ 
•riniport-    m^  q|.  suffer  any  money,  iirovisionsy  forage,  arms,  cloathingf 
^  *    ''       ammunition  or  oilier  military  stores,  to  be  embezzled  or 
frauilulently  misapplied,  or  to  he  spoiled  or  damaged,  may  b9 
tried  for  the  same  hy  and  before  a  general  court-martial ;  and 
it  shall  be  lawful  for  such  coui't-martial  to  adjudge  any  sack 
pay-master  or  other  commissi oned  officer,   storekeeper  or 
commissary,  or  deputy  or  assistant  commissary,  or  otlier  per- 
son, to  be  transported  as  a  felon  for  life,  or  for  any  certain 
term  of  yeai*s,  or  to  suffer  such  punishment  of  pillory,  finiB^ 
impi'isonmcnt,  dismissal  from  his  nmjesty's  service,  and  inca- 
pacity of  serving  his  majesty  in  any  office  civil  or  militaryy 
as  any  such  court  shall  think  fit,  according  to  the  nature  and 

/i  The  mutiny  act  of  I8I3.  A  siinil.ii'  enact-      acts  Ati  C"  o.  III.  c.  10.  oixi  57  Gto.  III.  c. 

tnrnt  h  i-ontainod  in  ihr  Mibprciurnt   ri'itwiy       12, 
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degree  of  the  oflcnccy  and  every  such  officer  or  person  shall 
in  addition  to  any  other  punishment  make  good,  at  his  own 
expence,  the  loss  and  damage  sustained  >viiich  shall  have 
been  ascertained  by  such  court-mai'tial ;  and  the  loss  and 
damage  so  ascertained  as  aroi*esaid  may  be  i*ecovered  in  any 
of  his  majesty's  courts  of  record  at  Westminster  or  in  any 
oAer  courts  of  law  having  jurisdiction  where  any  person  ad- 
judged by  a  court-martial  to  have  incurred  any  such  penal- 
ties or  to  make  good  any  such  losses  or  damages  shall  be  rc- 
sidient  after  the  said  judgment  shall  be  confirmed  and  made 
known;  and  after  the  said  sum  shall  be  recovered  and  levied 
tihe  same  shall  *be  applied  and  disposed  of  as  his  majesty  [*1284j 
shall  direct  and  appoint*' 

The  oflhnces  of  knowingly  I'eceiving,  or  concealing  naval 
or  military  stores  which  have  been  stolen,  or  of  unlawfully 
having  possession  of  naval  or  military'  stores,  will  be  men- 
tionedin  a  subsequent  chapter. 


♦CHAPTER  THE  NINETEENTH. 

Hjf  Larceny  and  Embezzlement  of  Cloth  and  other  J^Eanufac- 

tures.{\) 


[*1285] 


♦CHAPTER  THE  TWENTIETH. 

Of  Larceny  and  Embezzlement  from  Lodgings, 


[*1295] 


It  was  long  doubted  whether,  as  a  lodger  had  a  special  Q".  "lYcnce 
property  in  the  goods  which  wei-c  let  with  his  lodgings,  the  fj,""*"'"**" 
^iag  of  them  was  felony :  (a)  and  it  was  at  length  de- 
^iWby  a  majority  of  the  Judges  that  it  was  not.  (6)     In 


C  Kifei^f  alias  Aston*s  case,  Kcl,  24,  81, 
■^  I  Hawk.  P.  C.  c.  43.  s.  2.  And  see  as 
J^  special  property  or  bare  use,  &c.  ante, 

^  llNrM*k  case,  Show.  50.  One  of  the 
'"'intJwaiht  it  was  felony,  and  that  a  lodg- 
**^a  bare  use  of  the  goods,  like  a  guest. 
^tva  oi  ^e  Judges  only  thought  it  no  fc- 
^1  hcauaa  Ho  intent  was  found  to  steal, 
'''^  IB  the  taking  the  lodgings,  or  carrying 
'*>f  Qm  goods.  And  all  the  J  udges  thought 
y  yoint  deaerving  very  good  consideration. 
^**«  SS.    Mr.  East  remarks  upon  the  point. 


that  if  it  cleaily  uppi^ar  that  a  lodger  took 
the  lodgings  with  intent  to  gain  a  better  op- 
portunity of  rifling  them,  and  to  elude  the 
law,  there  seems  no  reason  why  it  should  not 
be  felony  at  common  law.  2  East.  P.  C.  c. 
16.  s.  *2^,  p.  585.  And  in  6  Ev.  Col.  Stat.  Pt. 
V.  CI.  VII.  No.  17.  p.  472.  note  (13)  a  Qu. 
is  made  whether  it  would  not  now  be  holdeu 
that  a  lodger  purloining  furniture  is  guilty  of 
larceny  at  commuii  law,  on  the  ground  of  the 
possession  still  continuing  in  the  owner  of  the 
house. 


(l)This  chapter  wbirh  rolates  wholly  to  thf  stnlnte-  ofCJreat  Britain.  i« 
•emitted 
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consequence  of  this  decision,  a  statute  was  passed  which 
enacts  and  declares  that  such  offence  shall  be  taken  to  be  lar- 
ceny and  tVloiiy* 
3  w.  a»d         ''^^^  statute  is  the  3  W.  and  M.  c«  9.  s.  5.  which  recitesp 
M.  c.  9. 1.    that  it  was  a  fre<[uent  practice  **  for  idle  and  disorderly  per- 
&ni^ei     sons  to  hire  lodgings  with  an  intent  to  ha\e  an  opportunity 
larceny*^^   to  take  away,  inibezil,  or  purloin  the  goods  and  fiimitiure 
and  felony,  being  in  such  ludgiiigs,**  and  then  enacts  and  declares  >*  that 
[*  1296]  *if  any  person  or  persons  shall  take  away,  with  an  intent  to 
stealy  inibezil  or  purloin^  any  chattel,  bedding,  or  furniture 
which  by  conti*art  or  agi'eement  lie  or  they  are  to  use^  or 
shall  be  let  to  him  or  them  to  use,  in  or  with  such  lodfdn|^ 
such  taking,  iuibezilling,  or  purloining,  .shall  be  to  w  in- 
tents and  purposes  taken  reputed  and  adjudged  to  be  larceny 
and  felony,  and  the  offender  shall  suffer  as  in  case  of  felony.*' 
Construe-        It  is  Said  that,  notwithstanding  this  is  a  declaratory  as 
•uuute^**   ^®"  *®  *"  enacting  law,  yet  the  diTiarutoiy  part  of  it  must 
be  construed  with  n^fei-ence  to  the  pivaniblv.  (c)     Upon  this  it 
is  observed  that  it  has  been  holclen  in  many  cases,  that  the 
general  operation  of  the  enacting  part  of  a  clause  should  not 
be  controuled  by  the  preamble  stating  only  a  limited  ground 
of  complaint;  although,  certainly,  there  are  cases  the  con- 
trary way.  (J) 
A  randy  It  has  been  ruled,  that  a  ready  furnished  house,  die  whole 

hou^'**^c    ^^  which  is  let,  and  no  part  of  it  i-eserx cd  to  the  lessor,  is 
whole' of      the  mansion-housis  and  not  the  lodging  of  the  lessee  within 
which  ii  let  the  meaning  of  the  statute,  (e)     So  in  a  subse(|uent  case, 
ty,u*not a    ^^ere  the   prisoner  was  indicted  for  stealing  some  silver 
lodging        spoons  ill  a  lodging-house,  an  objection  was  taken  by  his 
within  the    couiisel  that  the  ciise  was  not  within  the  statute,  upon  the 
Sic*ftntute.  following  evidence.    The  prosecutor  let  to  the  prisoner  a 
ready  furnislied  house  at  Brighton  lor  a  month ;  and  gave 
him  an  inventory  of  the  furniture  ^ amongst  which  were  the 
spoons  in  question,)  under  an  express  contract,  that  if  any 
of  the  goods  therein  sjK'cified  should  be  injured  or  missing 
at  the  end  of  the  time,  ho  the  prisoner  should  make  them 
good.     The  keys  of  the  hcmse  wero  acconlingly  delivered  to 
him;   and  he  took  possession  of  it,   lived  in  it,  and  hired 
and  employed  his  own  servants.     The  fact  of  taking  the 
[*1297]  *spoons  having  been  clearly  proved,  and  the  prisoner  having 
been  convicted,  the  objection  was  iTferred  to  the  considera- 
tion of  the  twehe  Judges,  who  all  (except  Grose,  J.  who  wai^ 
absent)  agi^eed  that  the  case  was  not  within  the  actof  parlia^ 
ment.     Eyi'e,  C.  J.  said,  it  was  meant  to  apply  totases  wher^ 
the  owner  had  a  possession,  and  the  lodger  the  use^  and  wa^ 
made  to  obviate  a  doubt  as  to  tlie  owner*s  possession.     AnA 
Buller,  J.  referred  to  the  statute  30  Geo.  II.  c.  3.  as  explana* 

c  2  East.  P.  C.  1 .  16.  s.  26.  y.  586.  r  Uiown  t>  case,  O.  B.  1789.  1  Hawk.  P.  6. 

d  6  Ev.  Col.  Stal.  Pt.  V.  CI.  Vll.  No.  17.      r.  13.  s.  3. 
p.  472.  note  (14>. 
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tory  of  flie  word  lodger^  where  it  gires  a  penalty  against 
householders  for  not  giving  an  account  of  their  lodgers  to  the 
assessors  of  the  land  tax.  Some  of  the  Judges  also  thought, 
that  the  agreement  to  make  good  what  should  be  missing  took 
this  case  out  of  the  statu te«  (/) 

It  has  been  said,  that  the  mere  act  of  pawning  the  furni-  Pawnini 
tare  let  with  a  lodging  is  hardly  sufficient  evidence  against  {e*^u*h*a 
the  lodger  of  his  intention  to  convert  them  feloniously  to  his  lodging. 
own  use,  if  it  appear  that  he  had  been  in  the  habit  of  so  doing, 
fin*  the  purpase  of  supplying  a  temporary  necessity,  and  of  re- 
storing the  goods  to  the  lodgings  at  a  subsequent  time ;  for  that 
the  statute  SO  Geo.  II.  c.  24.  s.  3.  enacts, «« that  if  any  person 
shall  pawn  the  goods  of  another  without  his  consent,  he  shall, 
on  conviction^ on  the  oath  of  one  witness  before  one  magis- 
trate^  forfeit  wenty  shillings,  and  the  full  value  of  the  goods, 
and  if  not  paid,  be  committed  to  the  house  of  correction  as  the 
act  directs;"  (g)  ♦and  it  has  been  i-epeatedly  holden  that  a  [♦1298] 
statute  inflicting  a  lesser  penalty  is  to  be  taken,  in  that  par- 
ticnlar  instance,  as  a  virtual  i*cpcal  of  a  statute  inflicting  a 
greater  penalty  on  the  same  offence^  (A) 

It  is  necessary,  in  an  indictment  on  this  statute,  to  state  The  con- 
correctly  the  contract  for  the  lodgings ;  and  to  set  forth  as  ^jj^^jo^'^ln  j 
well  the  name  of  the  person  by  whom,  as  of  the  person  to  must  im!" 
whom*  they  were  let  (i)  If  the  lodgings  be  let  to  two  persons,  correctly 
as  to  a  mother  and  her  widowed  daughter,  the  indictment  I^Vindict- 
most  state  the  joint  contract,  (k)    And  a  case  is  reported  mem. 
where  upon  an  indictment  against  Robert  Goddard  and  Sarah 
Fraaer*  which  charged  them  with  stealing  certain  goods  in  a 
lodging  room  let  by  contract  by  the  prosecutor  to  the  said 
Robert  Goddard,  to  be  used  by  the  said  Robert  Goddard  and 
Sarah  Fraser,  with  the  lodging,"  it  appeared  in  evidence, 
fliat  Goddard  came  in  the  flrst  instance  to  look  at  and  take 
die  lodgings,  but  that  upon  his  saying  that  he  was  a  married 
man,  the  wife  of  the  prosecutor  refused  to  let  the  lodgings  to 
Urn,  and  desii*ed  him  to  send  his  wife,  upon  which  the  other 
prisoner,  Sarah  Fraser,  came  to  the  house  in  the  character  of 
Goddard's  wife,  and  the  contract  for  tlie  lodgings  was  made 
with  her;  and  it  was  ruled,  that  the  indictment  was  not  sup- 


/Palmer*!  case,  1795.  2  Leach  680.  2 
utt.  P.  C.  c.  16.  s.  26.  p.  586.  Ii  hhoiild  be 
obwrved,  that  in  this  case,  besides  several 
<^ttmioo  the  statute,  there  was  a  count  fur 
^  Uicciy  at  common  law.  The  prisoner  re- 
gained in  the  gaol  for  the  coupty  of  Sussex, 
^UUtht  case  was  under  the  rouslMfrntion  of 
the  Judges;  anH  one  report  states,  that  at  the 
i^ummer  afsizes  for  Sussex,  1795,  MacHoiiald, 
C.B.  ordered  him  to  be  discharged,  saying, 
*'lam  iorry  that  the  laws  of  Knzland  have 
■ot  provided  for  your  case,  for  I  have  no  doubt 

yvfL^  II.  31 


whatever  of  yf»ur  guilt.''     2  Leach  C92. 

g  And  bui)sc"|uently  the  39  and4U  Geo.  Ilf. 
r,  99.  s.  8,  increased  the  })enalty  to  a  sum  not 
exceed inj;  five  pounds,  nor  less  than  twenty 
bhdiingf. 

h  Patum's  rase,  cor,  Adair,  Record,  O.  B. 
178.'.  1  Hawk.  r.  C.  c.  43.  s.  10.  And  sec 
tin/f,  M8c'. 

i  Pc.po's  case,  O.  B.  1784.  1  Leach  386.  2 
East.  P.  C.  c.  1(>.  8.26.  p.  537. 

k  BillVcasc  O.  B.  1751.  1  Hawk.  P.  C.  c, 
43.  s.  7. 
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i»orted  by  fbe  evidence,  as  it  stated  theJodgings  to  bafe  been 
let  to  Goddard,  whereas  in  fact  they  were  let  to  Fraser.  (I) 
But  it  has  been  determined,  that  ir  lo<lgings  be  let  to  a 
rildlZ^'^'  ^^^rried  woman,  during  co-habitation   with  her  husband,  and 
man.  her  husband  afterwards  assent  to  the  contfact,  the  indicteeat 

must  state  that  the  lodgings  were  let  to  tlie  husband,  and  will 
[*1299]  be  erroneous,  if  it  state  Siat  they  were  let  to  the  *wife.(ai) 
And  it  is  said,  that  if  the  indictment  state  the  lodgings  as  kt 
to  the  husband,  and  it  appears  upon  the  evidence  tnat  tbey 
were  in  fact  let  to  the  wife,  the  wife  may  nevertheleaabe  founa 
guilty,  if  from  tlie  husband  seldom  coming  thither,  being  ab- 
sent at  the  time  the  gcKMls  were  taken,  and  other  ciiuunetan- 
ces,  the  presumption  of  the  wife  having  acted  under  bis  ooer- 
cion  be  sufficiently  negatived,  (n) 
^•temeiit        Where  an  indictment  upon  this  statute  chared,  tbat  C.  D* 
biiM  ^*  ^^^  prisoner,  on  &c.  at  &c.  *«  the  goods  and  chattels  of  one  A. 
«i  the  Hme   B.  (the  same  goods  and  chatties  being  in  a  certain  lodgng- 
th^  were    room  in  the  dwelling-house  of  the  said  A.  B.  there  situate  kt 
by  contract  by  the  said  A.  B.  to  the  said  C.  D.  anj  to  benaod 
by  the  said  C.  D.  with  the  lodging  aforesaid)  then  and  tbere 
being  found  feloniously  did  steal,  &c/'  it  was  objected^  in  ar- 
rest of  judgment,  that  the  indictment  was  defective  in  Mut- 
ting  to  state  tliat  the  goods  were  let  at  the  time  they  were 
stolen.     But  all  the  Judges  held,  that  the  indictment  was ad^ 
ficient;  and  Ashhurst,  J.  in  delivering  their  opinion^  8aii» 
that  the  form  was  that  which  liad  always  been  used  in  indkt* 
ments  upon  this  statute,  (o) 

*It  was  urged  in  supi)ort  of  the  ob  joction  in  this  case,  tbal 
it  did  not  appear  on  the  indictment,  that  the  contract  was  at 
an  end  at  the  time  the  felony  was  committed.  And  it  bas 
been  ruled,  that  if  upon  an  indictment  on  the  statute  it  S{ipoar 
by  the  evidence  that  the  goods  were  taken  after  the  tern,  for 
which  the  contract  was  made^  had  expired,  the  prisoner  must 
be  acquitted,  (p) 


ttoieo. 


[*1300] 

Contract 
eipired. 


I  Goddard  and  Fraser  (case  of),  2  Leach 

545. 

m  Pike's  case,  cor,  Gould,  J.  O.  B.  1784, 
1  Hawk.  P.  C.  c.  4:1.  s.  4. 

n  Mannas  case,  cor,  Ashhurst,  J.  O.  B.  1786. 
1  Hawk.  P.  C.  c.  43.  s  6.  With  respect  to 
the  coercion  of  the  husband  in  cases  upon  this 
statute,  it  is  said,  tbat  it  seems,  that  an  in- 
dictmen  cannot  bo  supported  against  a  wife 
for  stealing  goods  from  u  lodging,  let  by  con- 
tract to  her  husband,  if  it  appear  in  evidence 
that  the  husband  cohabited  with  her  at  the 
time  the  felony  was  committed,  for  that  she 


is  in  such  case  under  his  cocicie*!  mad  it 
shall  be  presumed  to  have  beta  done  by  kb 
command  or  consent.  1  Hawk.  P.  C.  c.  4S. 
8.  5.  citing  May's  case,  eor.  HoUuunn,  B.  O. 

B.  1784.  But  it  is  submitted  that  in  thit,  mm 
in  other  cases  of  likr  presumptioiiy  tht  Goar- 
cion  may  be  negatived  if  the  contrary  can  te 
made  to  appear.     See  nn/e,  13,  J4. 

0  Burnel's   case,    1793.    2  Leach   58t.    t 
East.  P.  C.  c.  16.  s.  26.  p.  587.     1  Hawk.  P. 

C.  r.  43.  s.  12.  2  Stark.  Crim.  Plead.  432. 

p  Butler*s  case,  O.  B.  1784.     1  Hawk.  P. 
C.  c.  43.  s.  «. 
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♦CHAPTER  THE  TWENTY-FIRST. 

Of  Receiving  Stolen  Qoods.{l) 

BscsiTXBs  of  stolen  goods  were  at  common  law  punisha-  The  offence 
ble  only  as  for  a  misdemeanor,  even  after  the  thief  had  been  ^t  common 
GOBvictod  of  felony  in  stealing  them :  (a)  but  now,  by  the  pro-  onTy^n^^e- 
visMMMi  of  several  statutes,  such  receivers  are  made  accesso-  meanor. 

a  Fost.  373. 

(1)  llAMAcatncTTS. — The  statutes  of  Massachusetts  made  for  the  punish- 
rnent  of  the  offence  of  receiving  stolen  goods,  are  substantiaUy  the  same  as 
those  of  Great  Britain.  The  tenth,  eleventh,  twelAh  and  thirteenth  sections 
of  the  staUite  of  16th  March,  1805,  particularly  relate  to  this  offence,  and  are 
so  siodlar  to  the  provisions  in  some  of  the  English  statutes  contained  in  this 
chapter  oo  the  nune  subject,  that  the  construction  and  expositions  of  the  latter 
in  the  EngHih  courts,  are  applicable  to  the  statute  of  this  state  above  men- 
tioned. 

Thomas  Andrevrs,  was  indicted  at  March  term  1806,  in  Suffolk,  for  knowing- 
ly receiving,  &c.  stolen  goods,  the  property  of  Moses  Dow,  before  feloniously 
stolen  by  one  Amos  Tuttle.  It  appeared  in  evidence  that  Tuttle  stole  the  goods 
In  New  Hampshire,  that  they  were  brought  to  Boston  in  this  state,  and  sold 
to  Andrews,  the  defendant,  under  circumstances  which  showed  satisfactorily 
that  he  most  have  known  them  to  have  been  stolen.  Upon  a  motion  for  a 
new  trial,  as  on  a  verdict  against  evidence,  the  court  decided  that  a  person, 
receiving  In  this  state,  goods  stolen  in  another  stntc  knowing  them  to  be  sto- 
len, OHj  be  indicted  in  this  state  as  a  receiver  of  stolen  goods.  Cullin^a 
case  (1  Mass.  Rep.  116) — and  Lord's  case  decided  at  York,  June  term,  1792, 
were  considered  directly  in  point,  and  conclu<«ivc  against  the  motion,  which 
was  overruled.     Commonwealth  v.  Andrews,  2  Mass.  Kep.  14. 

In  a  iiibsequent  case  against  the  same  defendant,  Tiiomas  Andrews,  he  was 
indicted  for  receiving  stolen  goods,  &c.  the  property  of  Josiah  Bellows  and 
David  Stone,  which  had  been  stolen  by  Amos  Tutttc.  To  this  indictment, 
the  defendant  pleaded  in  bar,  in  substance,  tiiat  he  had  been  tried  and  con- 
victed for  having  knowingly,  &c.  received  of  the  same  Amos  i  uttle,  other 
goods  which  had  been  previously  sstolen  by  him  from  .Moses  Dow ;  that  the 
jodgment  upon  the  former  conviction,  still  remained  in  force ;  that  the  goods 
menlioBed  in  this  indictment,  and  alleged  to  have  been  stolen  *from  Bellows 
and  Sione^  and  those  alleged  to  have  been  stolen  from  Dow^  were  in  the 
same  packages  and  parcels,  at  the  time  they  were  received  by  the  defendant; 
that  they  were  all  received  b^  him  at  the  same  time ;  and  that  the  act  of  re- 
ceiving them  was  one  and  the  same.    This  plea  was  adjudged  insufficient. 

The  guilt  of  the  accessory  is  in  relation  to  the  crime  of  the  principal,  and 
as  the  principal  in  this  case,  had  committed  two  crimes,  the  defendant  by  his 
participation,  was  equally  guilty  of  both.  Commonwealth  v.  Andrews,  2  Mass. 
Rep.  409. 

UirnrcD  States. — "If  any  person  or  persons  within  any  part  of  the  jurisdic- 
tion of  the  United  States,  shall  receive  or  buy,  any  goods  or  chattels  that  shall 
be  feloniously  taken  or  stolen  from  any  other  person,  knowing  the  same  to  be 
stolen,  or  siiaii  receive,  harbour  or  conceal,  any  felons  or  thieves,  knowing 
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rics  after  the  fact  to  the  felony  of  the  thief,  in  cases  where  the 
thief  has  been  convicted,  or  is  amenable  to  justice :  and  are 
made  liable  to  be  pnisecutoil  for  a  misdemeanor  in  cases  whei-e 
the  thief  has  not  been  convicted,  and  whether  he  is  amena- 
ble to  justice  or  not. 
Receivera        The  Statutes  which  make  receivers  accessories  after  the 
hlhaWe  M    **^  ^  *®  felony,  are  the  3  W.  and  M.  c.  9.  s.  4.  and  the  5 
acctnorlet  Ann.  c  31.  8.  5.     And  the  statute  4  Geo.  L  c.  11.  makes  such 
after  Uie      Kceivers  punishable  by  transportation  for  fourteen  years. 
[he'lhTeV*"'      The  3  W.  and  M.  c.  9.  s.  4,  recites,  that  thieves  and  rob- 
ran  be        bers  Were  much  encouraged  to  commit  the  oflTences  therein 
brought  to    mentioned,  because  a  great  number  of  persons  made  it  tlicir 
strand     ^'^^^  ^d  business  to  ^eal  in  tlie  buying  of  stolen  goods ;  and 
M.  c'd.  t.  4.  then  enacts,  ♦*  that  if  any  person  or  persons  shall  buy  or  receive 
any  goods  or  chattel  that  shall  be  feloniously  taken  or  stolen 
from  any  other  person,  knowing  the  same  to  be  stolen,  he  or 
tiiey  shall  he  taken  and  deemed  an  accessory  or  accessories 
to  such  felony  after  the  fact,  and  shall  incur  the  same  punish- 
ment as  an  accessory  or  accessories  to  the  felony  after  the 
felony  committed/' 
[♦1302]      ♦The  5  Anne,  c.  31.  s.  5.  recites,  that  such  felons  as  were 
5  Anne,  c.    before-mentionexl  in  the  act  were  much  encouraged  to  com- 
si.  t,  5.       ^1^  gy^j^  burglaries  and  felonies,  because  a  great  number  of 
persons  made  it  a  ti*ade  to  receive  and  buy  of  them  the  goods 
so  by  them  feloniously  taken,  and  also  did  make  it  their  bu- 
siness to  harbour  and  conceal  the  offenders  :  and  enacts, 
"  that  if  any  person  or  pei*sons  shall  I'eceive  or  buy  any  goods 
or  chattels  that  shall  be  feloniously  taken  or  stolen  from  any 
other  person  knowing  the  same  to  l)e  stolen,  or  shall  receive, 
harbour  or  conceal  any  burglars,  felons  or  thieves,  knowing 
them  to  be  so,  shall  be  taken  and  i*eceived  as  accessory  or  ac- 

them  to  be  so,  he  or  they  being  of  either  of  the  said  offences  legally  coDTict- 
ed,  shall  be  liable  to  the  like  punishments  as  in  the  case  of  larceny.^' — Ing'. 
Digest,  157,  8. 

South  Carouna. — Oliver  Scoval  was  indicted  for  receiving  stolen  good?. 
The  facts  were,  that  Brown  the  principal  felon,  brought  the  goods  to  tbo 
house,  whetc  the  defendant  and  one  ^^terret  lived  together ;  that  the  prison- 
er had  knowledge  that  Brown  had  stolen  them;  that  aOerwards  a  passage 
was  eng^ed  by  Sterret  for  the  prisoner,  on  board  a  vessel  bound  to  North 
Carohna;  that  the  stolen  goods  were  sent  in  a  trunk  to  the  vessel,  wllh  an- 
other trunk  containing  the  prisoner's  cloths;  that  Sterret  and  the  prisooer 
went  to  the  vessel,  when  the  former  said  to  the  Captain,  ^*  here  is  your  passen- 
ger and  bis  baggage;''  that  the  trunks  were  received  as  the  prisoner'^s,  and 
that  he  gave  directions  that  one  of  them  should  be  put  into  the  hold  of  the 
vessel.  This  was  held  to  be  such  a  reception  of  the  goods,  as  justifiH  a  con- 
viction under  the  statute,  for  receiving  stolen  goods ;  the  possession  of  the 
goods  at  the  house  before  the  removal,  wni<  a  sullicient  possession  under  the 
statute;  but  the  subsequent  acts  of  the  prisoner,  shew  an  actual  and  indepen- 
dent possession. — 1  South  Carolina,  Rep.  274. 
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cessories  to  the  said  felony  or  felonies ;  and  being  of  either  of 
the  said  offences  legally  convicted,  by  the  testimony  of  one  or 
more  credible  witnesses,  shall  suffer  and  incur  the  pains  of 
death  as  a  felon  convicf  It  is  observed  upon  this  statute, 
that  though  the  enacting  words  are  so  general,  yet  not  only 
the  title  and  other  previous  provisions  of  the  act,  but  also  the 
recital  to  the  clause  in  question,  are  all  confined  to  the  offences 
of  burglary  and  house-breaking,  (b) 

By  the  4  Creo.  I.  c.  11.  s.  1.  persons  ''convicted  of  receiv-  Punish- 
ing or  buying  stolen  goods  knowing  them  to  be  stolen"  may  ™*°Jj  ^^ 
be  transported  for  fourteen  years.     Tiiis  punishment,  it  should  receiver  is 
be  observed,  does  not  extend  (though  the  words  of  the  act  are  convicted 
general)  to  prosecutions  for  a  misdemeanor  only  in  receiving  cesiory^' 
stolen  goods,  where  the  principal  has  not  been  convicted,  and  after  the 
is  not  amenable  to  justice,  under  the  acts  which  will  be  pre-  ^^<^^* 
sently  mentioned,  (c)    And  it  does  not  take  aw  ay  the  necessi- 
ty of  the  receiver  praying  the  benefit  of  the  statute,  (d) 

As  the  effect  of  these  statutes  is  to  make  the  receivers  of  A  receiver 
^stolen  goods  accessories  to  the  original  felony  of  stealing  [*1303J 
thenif  and  not  to  create  any  new  offence,  it  follows  that  they  c*n?<j«be 
can  apply  only  to  sucl^  cases  as  admit  of  accessories.   There-  S" "n  ac- 
fore,  if  a  principal  and  receiver  be  indicted  together,  and  the  cessory  in 
indictment  only  charge  the  principal  with  stealing  to  the  p^^*^  '*'^®* 
amount  of  twelve  pence,  the  receiver  ought  not  to  be  put  upon    '  * 
his  trial ;  and  if  upon  an  indictment  against  the  principal  and 
receiver,  or  against  the  principal  alone,  the  principal  be  con- 
Ticted  of  stealing  to  the  amount  only  of  twelve  pence,  the  re- 
cover cannot  be  convicted  as  an  accessory*  (e)    For,  as  we 
may  remember,  there  are  no  accessories  in  petit  larceny.  (/) 

It  was  also  a  consequence  of  making  the  receivers  of  stolen  And  a  re- 
goods  accessories  after  tlie  fact  to  tlic  felony,  that  a  receiver  H^^^^^^  ^o 
could  not  be  convicted,  unless  the  principal  offender,  the  thief,  convicted 
were  prosecuted  and  convicted  also  ;  as  no  misdemeanor  at  asanac- 
common  law  could  be  supported,  being  merged  in  the  felony,  (g)  un\es7the 
This  was  felt  to  be  a  great  inconvenience ;  for  as  the  receiver  principal 
could  not  be  tried  or  punished  unless  the  thief  were  convicted,  he  convict- 
he  frequently  escaped  with  impunity  by  keeping  the  thief  out  ^'^ 
of  the  way.     And,  in  order  to  i*emedy  the  evil,  not  very  long 
after  tlic  act  3  W.  and  M.  c.  9.  a  statute  was  passed  for  the 
purpose  of  niakinc;  receivers  punisliable  as  for  a  misdemeanor,  K«<^<^»vers 

•      »  o  jr  '   niHY  be  i)u- 

though  the  principal  were  not  before  convicted  ;  which  statute  nished  as 
was  shoi'tly  afterwards  followed  by   anotlier  making  similar  f«>r  »  "'''- 
provisions  in  rases  wliere  the  principal  could  not  be  taken  so  il^^X^Ihe 
as  to  be  prosecuted  and  convicted;  and  a  statute  passed  in  ihiefbenot 

b  2  East.    p.  C.  c.  IG.  s.  141.  p.  714.     The  r  F.vans's  ca^p,  F«si.  73. 

title  of  the  st.iiute    is,  "  An   act   for   the  en-  f  .inte^  43,  H  32 

coura«iin;»  the  discovery  and  apprehpiiding  of  if  Rrx  r.  Cioss  and    wife,  1.^  "VV.  III.     I 

hous^-breakers/'  Lord  Kaym.  711,  712.  Fost.  373.     2  East.  P. 

c  2  East.  P.  C.c.  16.  s.  14?.  p.  745.  C.  c,  Ifi.'s  142.  p.  744. 

d  2  F.ast.  P.  C.  c.  16.  s.  141.  p.  744. 
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cooTicted,  the  present  reicn  enacts,  that  a  receiver  of  stolen  goods  may 
mod  wbeth-  be  prosocuted  lor  a  misdemeanorf  whether  tlie  thief  be  amena- 
IL^^e    We  to  justice  or  not 

tojuiUcc        Tb€«e  statutes  are,  the  1  Ann*  st  2.  c  9«  s.  2;  the  5  Ann. 
or  not.       c  31.  g.  g.^  ^nd  the  22  Geo.  III.  c  58.  s.  1. 
[*1304]      *The  statute  1  Ann.  st  2.  c  9.  s.  2.  recites,  that  Jiuyers  and 
1  AniMy  ft.  receivers  of  stolen  goods  did  oftentimes  convey  away  and  con- 
9.c.9.t.s.  ^^  11^^  principal  felons,  so  that  they  could  not  be 'convicted 
of  such  principal  felony,  and  thereby  such  buyers  and  re- 
ceivers had  escaped  punishment,  to  the  great  encouragement 
of  the  buying  and  receiving  of  such  stolen  goods :  And  en- 
acts, that  **  it  shall  and  may  be  lawful  to  prosecuto  and  punish 
every  such  person  and  persons  buying  or  receiving  any  sto- 
len goods,  knowing  the  same  to  be  stolen,  as  for  a  misde- 
meanor, to  be  punished  by  fine  and  imprisonment,  although 
the  principal  felon  be  not  before  convicted  of  the  said  felony, 
which  shall  exempt  the  offender  fn>m  being  punished  as  ac- 
cessory, if  the  principal  shall  be  afterwards  convicted.*' 
6  A»M,  c.       The  statute  5  Anne,  c  31.  s.  6.  enacts,  **  that  if  any  such 
31.  f.  6.      principal  felon  cannot  be  taken,  so  as  to  be  prosecuted  and 
convicted  (or  any  such  offence,  yet  nevertheless  it  shall  and 
may  be  lawful  to  prosecute  and  punish  every  such  person  and 
persons  buying  or  receiving  any  goods  stolen  by  any  such 

Srincipal  felon,  knowing  the  same  to  be  stolen,  as  for  a  mis- 
emeanor,  to  be  punished  by  fine  and  imprisonment,  or  other 
such  corporal  punishment  as  the  court  shall  think  fit  to  inflict, 
altliough  the  principal  felon  be  not  before  convict  of  the  said 
fplony;  which  shall  exempt  the  offender  from  being  punish- 
ed as  accessory,  if  such  principal  felon  shall  be  afterwards 
taken  and  convicted." 
But  the  After  these  acts  were  passed,  it  ap])eai*s  to  have  been  the 

copstrtic-  better  opinion,  that  in  cases  where  the  principal  was  amena- 
tjonon  jj|g  ^  justice,  the  receiver  oudit  still  to  have  been  prose- 
uteswat,  cuted  as  an  accessory  to  the  felony,  and  not  for  a  misde- 
tbatthe  meanor  only.  (A)  And  where  the  principal  felon  had  been 
[♦1305]  *convicted  and  executed,  it  was  ruled,  that  an  indictment  for 
receivei  a  misdemeanor  would  not  lie  against  the  receiver;  on  the 
to  beVro-  g^ound  that  the  statote  5  Anne  only  applies  to  cases  where 
secuted  for  the  principal  felon  cannot  lie  taken  and  convicted,  (t)  But 
a  misde-  where  the  prosecutor,  who  had  it  in  his  power  at  one  time 
where  the  to  have  sccured  the  principal,  neglected  to  do  so,  but  after- 
principal  wards  used  his  best  exei*tions  for  that  purpose,  it  was  holden 
able  t^"ju8-  ^^^  ^^^  receiver  might  be  prosecuted  for  the  misdemeanor. 
tice.  Considerable  difference  of  opinion,  however,  prevailed  upon 

the  point*    Four  of  the  Judges  thought,  that  where  a  pro- 

h  Fost.  373. ;  where  the  doctrine  of  the  pro-  nied.     And  see  2  East.  P.  C.  c.  16.  s.  142.  p. 

iecutor  having  an  option  to  prosecute  for  the  745. 

misdemeanor,  or  for  the  felony,  in  such  rase  i  Wild's  (Jonathan)  case,  O.  B.  Sess.   bef. 

as  it  seems  to  be  laid  down  in  Rex.  r.  Pol-  Ea«t.  T.  5  Geo.   I.    i  East.  P.  C.  r.  16.  s. 

lard  and  Tavlor,  2  Ld.   Ravm.   1370.  i$  de-  M2.  p.  746. 
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secator  had  it  once  in  his  power  to  take  the  principal  and 
neglected  it  the  case  was  taken  out  of  the  statute  of  Anne. 
But  seTen  Jadge^  were  of  opinion,  that  the  word  ^*  cannot'' 
in  the  statute  must  be  applied  to  the  time  of  the  prosecution 
for  the  misdemeanor,  if  the  principal  were  then,  without 
collusion^  out  of  custody :  and  that  the  case  was  of  that  de- 
scrijption ;  for  though  the  prosecutor  had  acted  weakly  and 
Diligently  at  first,  yet  when  he  had  the  principal  a  second 
time  m  his  power  be  was  rescued  by  force,  and  all  due  dili- 
gence was  afterwards  used  to  apprehend  him.  {k) 

But  questions  of  this  kind  will  not  arise  upon  the  more  At  this 
recent  statute  22  Greo.  HI.  c  58.  which  expressly  provides  ^'*"«  ^« 
for  the  prosecution  of  the  receiver,  as  for  a  misdemeanor,  Geo"ni. 
whether  the  principal  be  amenable  to  justice  or  not«    The  c.  58.  ex- 
first  section  enacts,  "  that  in  all  cases  whatsoever,  where  any  '^[o'fj^jfoj 
goods  or  chattels   (except  lead,  iron,  copper,    brass,  bell-  the  prote-^' 
metal  and  solder,  [I)  ),  shall  have  been  feloniously  taken  or  cution  of 
stolen,  whether  the  offence  of  the  pei'son  or  persons  so  taking  ceWer"  ai 
or  stealing  the  same  shall  amount  to  grand  larceny  or  some  for  a  mit- 
greater  offence,  or  to  petit  larceny  only  (except  where  the  ^«n«anor, 
person  or  persons  actually   committing   the   ''t'felony  shall  [  130bJ 
have  been  already  convicted  of  grand  larceny,  or  of  some  JJ,|J*^^*'  .. 
greater  oAnce),  every  person  who  shall  buy  or  receive  any  pal  be  ^*' 
such  goods  and  chattels,  kno^^ing  the  sane  to  have  been  so  amenable 
taken  or  stolen,  shall  be  held  and  deemed  guilty  of,  and  mfiy  o^^not!^* 
be  prosecuted  for  a  misdemeanor,  and  shall  be  punished  by 
fine,  imprisonment  or  whipping,  as  the  court  of  quarter  ses- 
sions, who  are  hereby   impowered  to  try  such  offender,  or 
as  any  other  court  before  which  he,  slie  or  they,  shall  be 
tried,  shall  think  fit  to  inflict ;  altliough  tlie  principal  felon 
or  felons  he  not   before   convicted  of  the  said  felonv,   and 
whether  he,  she  or  they  is  or  are  amenable  to  justice  or  not; 
any  law  or  statHte  to  the  contrary  notwithstanding :  And  in 
cases  where  the  felony  actually  committed  shall  amount  to 
grand  larceny,  or  to   some  greater  offence,  and  where  the 
person  or  persons  actually  committing  such  felony  shall  nol 
be  before  convicted,  such  offender  or  offenders  shall  he  ex- 
empted from  being  punished  as  accessory  or  accessories,  if 
such   principal    felon   or   felons   shall    be   afterwards   con- 
victed.'' 

The  second  section  relates  to  stolen  good  know  ingly  con-  22  Geo. 
cealed  by  any  person,  and  enacts,  '*that  it  sliall  and  may  be  ]^^'^'  •^^• 
lawful  for  any  one  justice  of  the  peace,  upon  complaint  made  j^,',  .licc  ma 
before  him,  upon  oath,  that  there  is  reason  to  suspect  that 


I'iMie   :i 


stolen  goods  are  knowingly  concealed  in  any  dwelling-house,  ^,^,7a,ufo. 
outboose,  garden,  yard,,  croft,  or  other  pla(x  or  places,  by  su,\cm 

k  Wilkci's  case,    1774,  1   Leacli  103.      -2      ceptc«l  i3i)r(>\iiicJ  for  by   iho  29  fii^o,  II.  t. 
East.  P.  C.  c.  IS.  s.  142.  p.  746.  30.  which  will  hr  niputionnri  in  a  subsequent 

/  The  receiving  the  «tolen  artirlo*:  hero  »'\-      Chanter 
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[♦1307] 
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[•1308] 

(Jonstriir- 
tioi)  of  the 
stalutfs  of 


warrant  under  his  hand  and  seal,  to  cause  every  such  dweU- 
ing-houHe«  fcc.  or  other  place  or  places,  to  be  searched  in  the 
day-time ;  and  the  person  or  persons  knowingly  concealing 
the  said  stolen  goods,  or  any  part  tlien*of,  or  in  whose  cus- 
tody the  same,  or  any  part  thereof  shall  be  found,  he,  she  or 
they  being  privy  thereto,  shall  be  deemed  and  held  guilty  of 
a  misdemeanor,  and  shall  and  may  be  brought  before  any 
justice  of  the  peace  for  the  county,  city,  town  corporate 
riding,  division,  liberty  or  place,  and  made  amenable  to  as'^ 
swer  the  same,  by  like  warrant  of  any  such  justice;  and 
being  thereof  convicted  by  due  course  of  law,  shall  be  pa- 
mshable  in  the  manner  aforesaid/' 

*The  third  section  provides  for  the  punishment  of  persons 
carrying  stolen  goods  after  sun  setting  and  before  sun  rising. 
It  enacts,  **that  every  constable,  headborough  or  tithing- 
man,  in  every  county,  city,  town  corporate,  riding,  division^ 
liberty  or  other  place  where  there  shall  be  officers,  and 
every  beadle  wiUiin  his  ward,  parish  or  district,  and  every 
watchman  during  such  time  only  as  he  is  on  his  duty,  shall 
and  may  apprehend,  or  cause  to  be  apprehended,  all  and 
every  person  and  persons,  who  may  reasonably  be  suspected 
of  having,  or  carrying,  or  any  ways  conveying,  at  any  tfane 
after  sun  setting,  and  before  sun  rising,  any  goods  or  chat'' 
tels,  susiiected  to  be  stolen,  and  the  same,  together  with  such 
person  or  personn^  as  soon  as  conveniently  may  be,  convey 
or  carry  before  any  justice  of  the  iicace  for  tlie  county,  &c. 
or  place  aforesaid,  to  be  dealt  with  according  to  law ;  and 
such  person  and  {R^rsons,  so  carrying  or  conveying  such 
goods  or  chattels,  knowing  the  same  to  have  been  stolen,  and 
being  thereof  convicted,  by  due  coui*sc  of  law,  shall  be 
deemed  and  held  to  be  guilty  of  a  misdemeanor,  and  on  con- 
viction as  aforesaid,  shall  be  imprisoned  for  any  time  not 
exceeding  six  calendar  months,  nor  loss  than  three  calendar 
months.*' 

By  the  fifth  section  it  is  provided  that  tlie  act  shall  not  re- 
peal any  former  law  for  the  punishment  of  such  offenders; 
and  also,  that  an  offender  convicted  under  that  act  shall  nol^ 
for  the  same  offence,  he  punished  by  any  former  laws,  (m) 

*U|M)n  tlie  construction  of  the  statutes  of  W.  &  M.  and 
Anne,  it  has  been  holden  that  the  words  *^  goods  and  chat- 
tels" include  sheep,  and  by  the  same  i*easoning  other  oiit- 
inalSf  as  horses;  and  also  fowls. (?t)    But  it  has  been    de- 


VI  The  fourth  section  eiiacts,  that  pcrsoiii-, 
lu  whom  stolen  goods  shall  be  oflfercH  to  he 
^iohl,  wnctl,  &c.  may  (if  there  is  reasonable 
cause  to  buspect  that  they  were  stolen)  cany 
the  person,  buying  or  offering  them,  before  a 
justice.  And  the  fifth  section  enacts,  that  if 
any  pc I  son  out  of  custody,  or  in  custody,  if 
under  the  age  of  fifteen,  upon  any  charge  of 


felony  within  clc[;^V)  shall  have  coonmitted 
any  felony,  and  shall  afterwards  discoTcr 
two  or  more  receivers  of  stolen  goods,  so  as 
that  they  shall  be  convicted,  such  discoverer 
shall  be  entitled  to  a  pardon  for  all  felonies 
committed  by  him  before  the  discoTery. 

n  2  East.  P.  C.  c.  16.  s.  143.  p.  748.     Fost. 
373. 
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rided  that  money  is  not  within  the  statutes ;  (o)  a  consti*uc-  w.  &  m. 
tion  which,  it  is  suggested,  may  have  pi-oceeded   upon  the  '^"^jj^Jij"^' 
consideration  that  the  intent  of  the  statutes  only  extended  and^othcV^ 
to  the  receipt  of  such  kinds  of  goods  and  chattels  as  irom  animals, 
their  capability  of  being  identified  by  outward  marks  and  ^^^^^y  l^,y 
circumstances,  the  thief  might  find  it  moi-e  dillicultto  dispose  bank- 
fif  without  the  aid  of  a  recpiver,  wheiTas  money,  not  having  n<>^»B- 
ID  general  any  such  distinguishing  mai'ks,  may  be  disposed  of 
by  the  thief  liimself  without  any  such  aid.  {p)    By  analogy 
to  this  decision  it  has  been  holden  also  that  bank-notes  arc 
not  within  these  statutes.    But  this  point  underwent  con- 
siderable discussion,  and  was  not  unanimously  decided  by 
the  Judges.     Seven  out  of  ton  of  tlie  Judges  wei*e  of  opinion 
that  the  conviction  upon  which  ilic  question  had  been  raised 
was  bad,  on  the  ground  tliat  tlie  i-eceiving  bank-notes,  know- 
ing them  to  be  stolen,  was  not  within  the  statute  3  W.  &  M. 
i:.  9.  which  they  tliought  attached  only  cm  the  receivei*s  of 
property  which   came   under  tlic  denomination  of  **  goods 
una  chattels'*  at  the  time  when  the  act  passed.     But  two 
of  the  Judges  (Gould  J.  and  Ashhui*st,  J.),  were  strongly 
of  a  different  opinion,  to  which  tlic  other  (Lord  Loughbo- 
roogh)  also  inclined ;  considering  it  as  a  consequence  of  law 
that  where  a  new  felony  was  created  by  statute,  it  di'ew  after 
it  all  the  incidents  of  felony  at  common  law,  and,  therefoi-e, 
included  accessories  before  and  after ;  and  they  thought  that 
the  statute  2  Geo.  II.  c  25.  s.  3.  {q)  having  made  it  felony 
to  stml  bank-notes,  in  like  manner  as  if  the  piirty  had  stolen 
goods  of  a  like  value,  the  i*eceivers  of  such  property  stood  in 
^thesame  predicament  as  the  receivers  of  other  goods  and  [*1309] 
chattels,  (r^     And  Mr.  East  inclines  also  to  this  opinion  in 
his  learned  work ;  and  says  that  the  opinion  of  the  majority 
in  this  case  seems  to  have  been  much  shaken  by  those  de- 
cisions, in  which  bank-notes,  by  the  operation  of  the  statute 
^  Geo.  II.  c.  25.  have   been  holden  to   be  within  the  statute 
12  Ann.  c.  7.  against  stealing  money,  goods,  &c.  to  the  va- 
lue of  forty  shillings,  out  of  a  dwelling-house,  (s)    But,  u{)Qn 
this  it  has  been  observed,  tliat  *Uhe  cases  clearly  stand  on 
very  different  grounds ;  the  one  n*lating  to  the  description 
of  tlie   propei*ty   as   satisfying  the    words  of  the   statutes 
against  receivers;  the  other  upon  the  consequences  attach- 
ing, under  the  immediate  authority  of  the  2  Geo.  II.  c.  25. 
to  tlie  offences  included  thciTin."  (t)    And  a  decision  is  vc- 
ferred  to,  in  which  a  very  able  ci-own  lawyer  expi-essly  held 

n  DavidMirsi   ra-.c,  cor,  Bathurst,  J.  Car-  Lcadi  46n.     'i  East.  P.  C.  c.    16.  ;?.  143.  p. 

/i*/f,  17C6.     I  Burn.  ./icfM5.  S.  IV.     I  Lendi  748,  74<.». 

242,  note  (a).  Guy*scasr,0.  B.  1782,  I  Luach  *  2  E<iM.  \\  C.  c.  1«.  s.  143.  p.   74i).     Sec 

241.    2  East.  P.  C.  c.  16,  s.  143.  ]i.  74S.  as  to  the   ilocinons    referred  to,  ronceriiing 

p  2  Eau,  P.  C.  c.  16.  s.  143.  p.  748.  bank-notes  being  within  the  statute  12  Anne, 

q  .inte^  1114,  1115.  c.  7.  ^nle,  9U4. 

r  Sadi  and  Morris  (case  of),   1787.      1  /6  Ev.  Col.  Stat.  Pt.  V.  CI.  VII.  No.a6. 

p.  490,  note  (5). 
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that  an   indictment  could  not  be  maintained   in  sucb  case 
against  a  receiver,  (u)  ' 

Anothc         In  some  cases  the  distinction  between  a  receiver  and  an 
Uureeii «    accomplice  has  required  attentive  conHiilei'ation. 
receiver  Two  prisoners*  named  Dyer  and  Disting.  were  indicted 

*r1nd  ai  ^^^  Stealing  a  quantity  of  barilla,  the  property  of  M. 
{hl"f.*^  Hawker.  Upon  the  evidence  it  appeared,  that  the  barilla 
Dyer  ami  was  on  board  a  foreign  ship  at  Plymouth,  consigned  to 
?aM!"**  Hawlter;  that  Hanker  employed  Dyer,  who  was  the  master 
of  a  large  boat,  for  the  purpose  of  bringing  it  on  shore; 
and  that  Disting,  together  with  several  others,  were  em- 
ployed as  labourers  in  removing  it  to  Hawker's  warekooses, 
after  it  was  landed.  And  the  jury  found  that,  while  the 
barilla  was  in  Dyer's  boat,  some  of  his  senants,  without  his 
[♦1310]  *privity,  consent,  or  pariicipation,  severed  some  of  it  from 
the  rest  where  it  was  sttiwed,  and  removed  it  to  another 
part  of  the  boat,  whei*e  they  concealed  it  under  some  rope. 
But  they  also  found,  that  Dyer  afterwards  assistetl  the  other 
prisoner  and  the  persons  on  boai*d,  who  had  before  sepa- 
rated this  part  from  the  rest,  in  remavinf;  it  from  the  hoaJtf 
for  the  purpose  of  carryinf^  it  off.  It  was  objected,  for  the 
prisoner  Dyer,  that  his  offence  was  not  that  of  a  principal^ 
as  laid  in  the  indictment,  but  that  of  receiver  or  accessorj 
after  the  fact  But  the  learned  Judge,  before  whom  the 
trial  was  had,  was  of  opinion  that,  though  for  some  par- 
poses,  as  with  respect  to  those  (oncerned  in  the  actual 
taking  and  separation,  the  offence  would  have  been  complete 
by  the  sevei-nnce  and  i*enioval  of  the  barilla  to  another  part 
of  the  boat,  as  biding  an  as]>ortation  in  |M)int  of  law,  yet  with 
respect  to  Dyer,  who  joined  in  tlie  scheme  befoiT  the  barilla 
had  been  actually  taken  out  of  the  boat,  where  it  was  pro- 
perly de|K>site(l  for  the  pur|)ose  of  being  landed,  and  who 
assisted  in  the  act  of  earring  it  off  from  thence,  it  was  one 
continuing  transaction,  and  could  not  he  said  to  be  completed 
till  the  removal  of  the  commodity  from  such  place  of  deposit ; 
and  that  Dyer,  having  assisted  in  the  act  of  carrying  it  oGT^ 
was  thci-efore  guilty  as  principal,  (r) 
Case  of  Another  case  ai*ose  out  of  the  same  transaction.     It  up'^ 

Atweii,  pearcd,  that  the  i*est  of  the  barilla  was  lodged  in  M.  Hawk.-' 
^1?°"  d  ^**'^  warehouse;  that  while  it  was  there,  sevei*al  person^^^ 
oUiers"  employed  as  laboui*ers  or  servants  by  Hawker,  entered  int^^ 
a  conspiracy  to  steal  some  of  it ;  tliat  accordingly,  some  c^^ 
tlicm,  who  had  access  to  the  wart»liouse,  I'emoved  a  parcel  €^ 
it  nearer  te  the  door  than  it  was  befoiT,  in  the  course  of  tl*^ 
morning;  and  that  about  nine  at  night  these  jH^rsons,  tog^' 

u  Id,  Ibid,     Where  the  learned  writer  snvs  with  liic  other  .Tudj»e  (Lc  Blanc,  J.)  and  •^ 

that,  in  a  case  in  which  he  was  counsel,  !5ir  tei  wuidssaid   that  he  was  I'uliy  satisfied  tb^' 

Alexander  Thomson  so  deciiied.  lu'-  tipiuion  was  well  founded.     \1  East.  P.  ^' 

V  Rex  r.   Dyer  and  Distiu^,  Exettr  Sum.  c.  16.  s.  154.  p.  767,  768. 
As?.   ISOI,   for.  Giahum,  U.  who  confciic<' 
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ther  with  the  prisoners  Atwell  and  O^DonnelK  who  had 
*in  the  mean  time  afp*eed  to  piiiThase  it  of  the  others,  came  to  rt^lSUl 
-the  warehouse  yard,  and  asHistiMl  the  otliers,  who  took  it  out 
of  the  warehouse,  in  rnriTing  it  away  tfroin  thence.  They 
were'all  indicted  as  principals  in  the  felony :  and  tiie  sanie 
objection  was  made  as  hefoce,  that  Atwell  and  O'Donnell 
wcr«  only  receivei-s  or  accessories  after  the  fact,  the  felony 
being  complete  before  tlieir  pailicipation  in  the  transaction. 
But  it  was  ruled  that,  so  long  as  the.  goods  remained  in  the 
warehouse,  which  was  the  lawful  place  of  tlieir  deposit,  al- 
though to  some  purposes,  as  to  those  who  severed  this  parcel 
from  tlic  rest  for  the  purpose  of  stealing  it  and  more  conve- 
niently removing  it  afterwards,  the  fehiny  might  be  said  to 
be  complete ;  yet  it  was  a  continuing  transaction  as  to  those 
who  joined  in  the  same  plot  before  the  goods  were  finally 
carried  away  fnnn  the  pivmises :  and  that  all  the  defendants, 
baving  concurred  in,  or  being  present  at  the  act  of  I'emoving 
Ihem  from  the  warehouse  wherein  they  were  law  fully  deposi- 
tod,  were  principals. :  It') 

But  where  the  goods  have  bi^en  so  entii*ely  taken  away  KingM 
from  the  premises  or  actual  possession  of  the  owner,  that  *^*'**'*- 
their  furtlier  removal   cannot  be  deemed  a  continuing  pail 
of  the  original  taking,  tiie  case  will  come  under  a  different 
consideration;  and   the  party   concerned  only  in  such   fur- 
flicr  removal    will    not   be   guilty  of  stealing   the    goods. 
Upon  an  indictmeul  for  larceny,  in   stealing  several  firkins 
of  batter  and  some  cheeses,  the  facts   proved  were  tliat  tw*o 
meiiy  in  the  abst»nce  of  the  prisoner,  bi*oke  ojk'u  the  ware- 
house of  the  prosecutor,  st(de  the  butter  and  cheese  in  ques- 
tion, carried  them  into   the  adjoining  si  reel,  and   deposited 
Ihem  at  a  distance  of  about  thirty  yards  from  the  door  of 
"the   warehouse:    nUn-    \\\\\v\i   they  wrnl    for   the    prisoner, 
^brought  him  to  the  place,  and  informed  him  of  what  they  r*l3l2'| 
Iiaddone;  and  he  assisted  in  carrying  the  [)ro|)erty  to  a  cart, 
'^'hich  was  kept  in  waiting  at   some  distance  to  he  ivady  to 
^?onvey  it  away.     I'pon  this  evidence  an  objection  was  taken 
C3n  behalf  of  the  prisoner,  tliat  he  could  not  l)e  found  guilty 
«>f  stealing  in  this  case,  as  tlie  felonious  taking  of  the  pro- 

Sfccrty  was  complete  l)efoi*e  he  had  any  part  in  the  transaction, 
t  seemed  however,  in  the  fii'st  instance,  to  the  learned  Judge 
fcjr  whom  the  prisoner  was  ti'ied,  that   he  might  pi-operly  be 
fviund  guilty;  on  the  ground  that  as  every  continuation  of  a 
larceny  is  so  far  a  new  larceny,  and  a  new  taking,  as  to  sus- 
tain an  indictment  for  larceny  in  any  county  into  which  tlie 
property  is  carried,  and  as  the  possession  in  law  of  the  pro- 

tcRex  r.  Atwell,  O'DoniKlI,    iin.l   olliory,  (i)   2   Ka-i.   T.  C  lhi,1.     All  the    prisoner^ 

«r.  lira  ham,   B.    at    ilu;   -a  no   tune  as  the  louiui  guilty  on  both  im'itti:;fnis  as  pnncipals 

Ptcedins  case  of  Dvor  nn«l   Disliui:,  ami  de-  in  iht-  two  scvoial   tran^aitions  received  gen- 

•"Jded  after  the  like  consideration.     .Intty  note  tcncc  oi  tr:\nsi)Oitntiou  I'ox  seven  years. 
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perty  in  this  cast*  remained  in  the  prosecutor,  notwithstanding 
tlie  removal  of  it  from  his  warehouse  to  the  place  where  it 
was  deiiosited  in  the  street,  so  that  he  might  have  brought 
trespass  against  any  sti*anger  taking  it  fn>in  the  place  In  the 
street  without  any  felonious  intent;  it  might  be  considered 
that  the  prisoner,  who  was  present  aiding  and  abetting  in  a 
continuation  of  the  larceny*  was  a  principal  in  the  larceny  so 
continued:  and  the  prisoner  was  accordingly  convicted. 
But,  the  case  being  reserved  for  tlie  consideration  of  the 
twelve  Judges,  it  is  undoi*stood  tliat  they  held  the  conviction 
wrong,  {x)  • 

It  is  not  xhe  words  of  the  statutes  of  William  and  Anne,  aad  also 

"h«a*re     of  the  22  Geo.  III.  c.  58.  are  in  the  disjunctive  •<  buy  or  re- 
ceiver        ceive  i**  and  therefore  it  is  not  necessary,  in  order  to  constitute 
bbouiii  ac-  1^  receiver,  generally  so  called,  that  the  goods  shoald  be  ac- 
ehatl ihe^'  tually  purchased  by  him.     And  it  is  saicl  also,  that  It  does 
floods.         not  seem  neressary  that  the  i*ecciver  should  have  any  Interest 
whatever  in  the  gcmds ;  and  tliat  it  is  sufficient  if  tiiey  be  in 
fact  received  into  his  |)ossession  in  any  manner  maU  anting 
as  to  favour  the  thief,  or  wiUiout  lawful  authority  express,  or 
to  be  implied  fi-om  circumstances,  (y) 
r*  13 131      *'^  i^  quite  settled  that  a  party  may  be  indicted  for  reoeiv- 
A  party       ing  goods  stolen  by  pei-sons  unknown :  ami  where  an  Indlct- 
miy  b«  in-  ment  was  objected  to  because  it  did  not  ascertain  the  princi- 
rMTwin);'     P^'  ihictf  and  did  not  therefore  state  to  whom  in  particnlir 
goo<is  ito-    the  prisoner  was  arcessai^,  the  J  udgcs  were  unanimously  of 
len  by  per-  opinion  tliat  it  was  good;  the  great  view  of  the  statutes  beii^ 
Smikti?       ^^*  n*ach  the  receivei*s,  whei-c  the  principal  tiiieves  could  not 
But  where    ^^a^^'y  ^^  discovciTd.  (x)     But  where  the  principal  is  known, 
the  piinci-    it  sccms  pi*oper  to  state  it  according  to  tlie  truth,  (a)     And  a 
kniwii  it    ^^^^  '**  reported  in  which  it  was  ruled,  that  an  indictment 
Jllonidbe     against  an  accessory  before  the  fact  to  a  larceny,  which  stated 
so  stilted,     a  stealing  by  •*  a  certain  pci-son  to  the  jurors  unknown/'  an||i 
that  tlie  prisoner  iiiciteci,  Kc.  ••  the  said  person  unknown''  to 
commit  the  said  felony,  could  not  be  supported   where  the 
principal  felon  was  a  witness  before  the  gi*and  jury.    The 
counsel  for  the  presorutioii,  in  o|)ening  the  case,  stated  that 
the  grand  jury  had  found  the  bill  upon  the  evidence  of  the 
principal,  who  acknowledged  that  he  had  stolen  the  goods  in 
question,  and  proposed  to  call  the  pnncipal  as  a  witness  to 
establish  tiie  guilt  of  the  prisoner.     But  Le  Blanc,  J.  inter- 
posed, and  directed  an  acquittal.     lie  said,  he  considered  the 
indictment  wrong,  in  stating  that  the  wheat  had  been  stolen 
by  a  person  unknown  :  and  asked,  how  the  person  who  was 

r  Rex  r.  King,  cor,  Bayley,  J.   York  Ass.  ^ee  a/iff,  1139.  that  though  in  an  indictmem 

1816,  or  1818,  MS.  for  larceny,  the  goi)ds  nuiy  be  laid  to  be  l'* 

y2  East.  P.  C.  c.  16.  f.  153.  p.  765.  jiroperty  ul' ptrsons  unlLnown,  yet  such  to  *^' 

s  Thomas\  case,  O.  B.  1766.  2  Kasi.  V.  C.  legation  will  be  iinnrop«:r  il  the  onner  be  rt- 

t .  16.  9.  164.  p.  781.  ally  known. 

a  2  East.  P.  C.  c.  16.  s.  164.  p.  781.    And 
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th6  principal  ftlon  could  be  alleged  to  be  unknowli  to  the 
juroray  when  they  had  him  before  theiUy  and  his  name  was 
written  on  the  back  of  the  bill  ?  (6) 

By  the  words  of  the  statute  22  Geo.  IIL  c*  58.  s.  1.  an  ex-  it  is  not  ne- 
cqition  is  made  where  the  person  actually  committing  the  fe-  aVe^u  an 
lony  "  shall  have  been  already  convicted  of  grand  larceny,  indictment 
or  oi  some  other  greater  offence.'^    But  it  has  been  holden  <>"  ^^  ^ 
^thathis  not  necessary  to  aver  in  the  indictment  that  the  [  1314] 
principal  has  not  been  convicted :  and  the  court  said  that  It  ^3^^t]/J/;{|^^ 
would  be  a  nq^tive  averment,  which,  if  laid,  need  not  be  principal  ^ 
proved  by  the  prosecutor,  but  was  evidence  for  the  defendant,  ^as  not 
who  by  proving  the  affirmative  would  be  entitled  to  an  acquit-  vktSd"^ 
tal  for  the  misdemeanor,  (c)    And  supiiosing  the  averment  to 
have  been  necessary,  the  court  wei*e  of  opinion  that  the  state- 
ment in  the  indictment  that  the  goods  were  stolen  **  by  some 
penon»  ttalmimm,"  was  equivalent  to  saying,  that  those  per- 
sons had  not  been  convicted. .  d ) 

Upon  the  same  principle  it  was  holden  upon  an  indictment  ^^^  ^n  5 
on  tiM?  5  Aone^  c  31.  s.  6.  that  it  was  not  necessary  to  aver  ^."eTtha^' 
that  the  principal  felon  could  not  be  taken,  (e)  the  'pnnci- 

In  an  indictment  against  the  receiver,  as  an  accessory  after  p^i^ui^ 
the  fact  to  the  felony,  where  the  principal  has  been  convicted,  taken. 
it  is  sufficient  to  state  the  conviciUmj  without  stating  the  at-  ^  j^  mffici- 
Immier  of  the  principal.    In  a  case  where  it  was  moved  in  ent  to  state 
arrest  (tf  judgment  that  the  indictment  was  bad  because  it  did  ^^c  convk- 
not  state  that  the  principal  was  attaintedf  the  point  was  re-  ourstathig 
served  ibr  the  consideration  of  the  Judges ;  who  all  held  that  the  d//atn. 
the  indictment  was  good,  upon  reference  to  a  great  number  ^^ncl^i 
of  precedents,  and  on  a  consideration  of  the  statute  1  Anne,  ^""^*^ 
St.  2.  c.  9.  8.  1,  2.(fJ     In  a  subsequent  case^  where  the  pris- 
oner was  charged  with  knowingly  receiving  stolen  goods,  the 
indictment  stated  that  the  goods  had  been  stolen  hy  Isaac 
Powdl,  who  had  been  duly  convicted  of  the  felony  at  tlic  great 
session  for  Brecon.     An  examined   copy  of  the  record  of 
Powell's  conviction  was  produced,  which  stated  that  the  jurj- 
^  say,  **  that  the  said  Isaac  Powell  is  guilty  of  the  felony 
thereof  he  stands  indicted,  and  find  the  value  of  the  several 
.^;oods  and  chattels  so  feloniously  "'^'stolen,  taken^  and  carried  ["^linT)  j 
^iway,  to  amount  to  the  value  of  forty  shillings^  and  the  said 
Powell,  in  mercy,  &c."     It  was  objected  that  this  entry 
not  sufficiently  formal  and  correct  to  support  the  aver- 
^Knent  that  Powell  had  been  duly  convicted.    Rut  the  learned 
<«Judge  is  said  to  have  ruled,  that  the  judgment  was  not  neces- 
^=aary,  and  might  be  rejected :  that  the  conviction  was  suffi- 
<^ient ;  that  in  the  common  case,  where  the  receiver  is  tried  with 

6  Rex  r.  Walker,  3  Campb.  264.     And  S.  d  Id.  Ibid. 

5^-  by  Dallas,  J.  Anon.  Worcester  Lent  Ass.  e  Rex  r.  Pollard  and  Taylor,  2  Lord  Raym. 

^«1S.  1370.     Ante,  1304. 

e  Baxter^s  case,  5  T.  R.  83.  2  Leach  580.  /  Hyman's  case,   2  Leach  925.   2  Eapt.  P. 

^  Ea«.  P.  C,  c.  16.  8.  164.  p.  782.  C.  c.  16.  s,  164.  p.  782. 
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The  indict- 
ment need 
not  state 


same  in 
fact. 


Trial  of  of- 


the  thief,  there  is  no  judgment  on  the  thief,  before  the  verdict 
against  the  receiver ;  and  that  although  this  record  was  fall 
of  errors,  yet  an  ern>neous  attainder  of  ^he  principal  was 
sufficient  against  the  accessory  until  it  was  reverse-d*  (g) 

The  indictment  against  the  receiver  of  stolen  goods  need 
not  allege  time  and  place  to  the  fact  of  stealing  the  goods ;  a 
ti^'piare,  statement  of  them  to  the  offence  of  the  receiver  will  be  suf- 
tu.  and  the  ficieut  \,h)  In  a  case  where  an  indictment  charged  the  prls- 
celved' may  ^^^^  ^V  ^®  name  of  Francis  Morris,  with  receiving  stolen 
be  stated  goods,  **  he  the  said  Thomas  Morris  knowing  &c*''  it  was 
feren'tde"*-^"  holden  that  the  words  "the  said  Thomas  Morris"  might  be 
nominaiion  rejected  as  surplusage..(i)  It  is  sufficient  if  the  thing  re- 
frointhat  ceivcd  be  the  same  in  fact  as  that  which  was  stolen,  though 
stolen  if  the  P^^^^^^S  Under  a  new  denomination ;  so  that  where  the  indict- 
ment charged  the  pnncipal  with  stealing  a  live  sheep,  and 
tlie  accessory  with  receiving  "  twenty  pounds  of  mutton,  part 
of  the  goods,"  &c.  the  conviction  was  holden  to  be  pro- 
per, {k) 

>Vith  respect  to  the  trial  of  offenders  receiving  goods 
[*1316]  "(^stolen  in  some  other  part  of  the  United  Kingdom,  the  IS 
fenders  re-  Geo.  IIL  c.  31.  s.  5.  enacts  that  any  person  in  either  part  of 
gMdHlto-  ^^  United  Kingdom  ivceiving  or  having  any  money,  (t)  cat- 
len  in  some  tie,  goods,  or  other  effects  feloniously  taken  in  the  other  part 
^fA  ^^'^  ^^  ^^^  United  Kingdom,  knowing  the  same  to  be  feloniously 
ted  Ung" '  taken,  may  be  indicted,  tried,  &c.  in  that  part  of  the  Umtsd 
dom.  Kingdom  where  he  received  the  same,  as  if  the  same  had  beea 

feloniously  taken  in  that  iiaii:  of  the  United  Kingdom.    And 
•Ugco.ih.  since  the  union  with  Ireland,  the  44  Geo.  Ill,  c.  92.  s.  8. 
.  s.  8.    makes  a  general  provision,  and  enacts,  *♦  that  if  any  person  or 
persons  in  any  one  of  the  parts  of  the  United  Kingdom  shall 
hereafter  i^eceive  or  have  any  cattle,  goods  or  other  eflSccts^ 
stolen  or  otherwise  feloniously  taken  in  any  other  part  of  the 
United  Kingdom,  knowing  the  same  to  have  been  stolen  or 
otherwise  feloniously  taken,  every  such   pei-son  or  persons 
shall  be  liahle  to  be  indicted,  tried,  and  punished  for  such  of- 
fence in  Chat  part  of  the  United  Kingdom  where  he,  she,  or 
they  shall  so  receive  or  have  the  said  cattle,  goods,  or  other 
effects,  in  the  same  manner  to  all  intents  and  purposes  as  if 
the  said  cattle,  goods,  or  otlier  effects,  had  been  originally 
stolen  or  otherwise  feloniously  taken  in  that  part  of  the  Uni- 
ted Kingdom  in  which  such  person  shall  so  receive  or  have 
such  cattle,  goods,  or  other  effects  resiwctively.''  (m) 


g  Rex  r.  Baldwin,  cor.  Thomson,  B.  JV/on- 
mouth  Sum.  Ass.  1812.  3Campb.  265  Qu.  if 
this  case  was  not  afterwards  submitted  to  the 
consideration  of  the  Judges? 

h  Stott's  case,  2  East.  P.  C.  c.  10.  s.  144. 
p.  753.  and  s.  163.  p.  780. 

t  Morrises  case,  1  Leach  109.  And  see  also 
Redman's  case,  1  Leach  477.  where  words 
which  obstructed  the  sense  of  an  indictment 
on  the  statutes  3  W.  and  M.  c.  0.  s.  4.  and  3 


Ann.  c.  31.S.  5.  were  rejected  as  inscnsiblf 
and  useless. 

k  Rex  r.  Cowell  and  Green,  1796.  2  East. 
P.  C.  c.  16.  s.  48.  p.  617. 

/  As  to  **  money"  see  on/r,  1308. 

m  This  act  and  also  the  45  Geo.  III.  c.92. 
and  the  54  Geo.  III.  c.  186.  provide  for  the 
more  easy  apprehenfling  and  trying  of  dk^' 
ders  escaping  from  one  part  of  the  United 
Kingdom  to  the  other. 
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The  necessary  evidence  of  the  offender  knowing  the  goods  Evidence  oc 
which  he  has  received  to  have  been  originally  stolen  may  luo^^i^d-ej 
he  collected  from  the  circumstances  of  the  particular  case;  and  of  the' 
and  it  is  said,  that  the  buying  goods  at  an  under  value  principal 
is   presumptive  evidence  that  the   buyer   knew  they   were  b^en"fon- 
stolcii»(fi)     In  those  cases  where  it  is  necessary  to  prove  victed. 
that  the  principal  has  been  duly  convicted^  we  have  seen  that 
*it  appears  to  have  been  ruled  to  be  sufficient  to  give  in  evi-  ["^^ISIT] 
dence  the  examined  copy  of  a  recoi*d,  shewing  that  he  was 
found  guilty  of  the  felony  before  a  court  of  competent  juris- 
diction^ though   the  proceedings  be  informal,  and  the  judg- 
ment erroneous,  (o) 

In  prosecutions  for  the  misdemeanor  in  receiving  stolen  Principal 
goods,  on  the  statute  22  Geo.  III.  c.  58.  it  is  now  settled  Ifj°":;riil 

•  t  ••1*1  II  -1  jj     ness  m  pro- 

that  the  pi*incipal  felon,  though  not  convicted  or  pardoned,  secutions 
is  a  competent  witness  aeainst  the  receiver,  p)  2j})?'®  .„ 

w  1  XI  '      •       I         I  •  •    •      J  •      XL      22  Geo.  III. 

In  cases  where  tlie  principal  and  receiver  are  joined  in  the  ^  ^g^ 
same  indictment,  and  tried  together,  there  is  no  doubt  that  xhe  re. 
the  receiver  may  enter  into  the  full  defence  of  tlie  princi-  ceiver  may 
pal,   and   avail  himself  •  f  every  matter  of  fact  and   every  J^e  guiit'of 
point  of  law  tending  to  his  acquittal ;  and  in  cases  where  the  princt- 
the  principal  has  been  previously  convicted  though  the  re-  p<^i- 
cord  of  the  conviction  will  be  sufficient  presumptive  evidence 
tiiat  every  thing  in  the  former  proceeding  was  rightly  and 
properly  transacted,  yet,  according  to  great  authority,  it  is 
competent  to  the  receiver  to  controvert  the  guilt  of  the  princi- 
pal, and  to  shew  that  the  offence,  of  which  he  was  convicted, 
did  not  amount  to  felony  in  him,  or  not  to  that  species  of 
felony  with  which  he  was  charged,  (q) 

The  punishment  of  pei*sons  convicted  of  receiving  stolen  Punish- 
goods  is  provided  for  by  the  different  statutes  which  have  been  '"'"^' 
mentionfMl  in  the  course  of  the  Chapter.     And  it  should  be 
obseryed,    with   respect   to  the  receiving  of  stolen    horses, 
that  though  by  a  prior  statute,  31  Eliz.  c.  12.  s.  5.,  clergy 
was  taken  away  as  well  fi*om  the  accessory  after  as  before 
♦the  fact,  yet,  as  that  statute  extends  only  to  such  persons  as  [*1318] 
were  in  judgment  of  law  accessories  at  the  time  the  act  was 
made,  namely,  accessories  at  common  law,  a  person  know- 
ingly receiving  a  stolen  horse,  who  is  only  made  an  ac- 
cessory by  tiicse  subsequent  statutes,  (r)  is   not   ousted  of 
clergy.  (»)  ♦ 

Before  this  Chapter  is  concluded,   it  will  be  pi-oper  to  P^J^^^Vre- 
mentio^  an  offence  nearly  connected  with  that  of  receiving  ward  to 

n  1  Hale  619.  2  East.  P.  C.  c.  lii.  s.  153.  Grose,  J.  Bridgewaier    Sum.  Ass.  1787,   1 

p.  765.  Leach  419,  note  (a),  2  East.  P.  C.  ibid. 

o  Jnie,  13U.     Rex  r.  Baldwin,  SCarapb.  q  Fost.  365.     Smith's  case,  O.  B.  1783,  1 

2^5.  Leach  288.  Jintc,  54,  et  ttifu. 

p  Haslani's   case,  O.   B.  1786,  and  before  r  That  horses  are  within  the  meaning  of 

the  twelve  Judges,   1  I^ach  418.    2  East.  P.  the  statutes,  see  arUe^  1308. 

C*  c.  16.  9.   166.  p.  782.    Patram's  case,  cor,  s  Fost.  372,  373. 
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Ktoleii  goodat  uamely,  that  ef  taking  a  i*ewai*d  to  help  anjr 

rrson  in  goods  which  have  been  stolen.  The  statute  4  Geo. 
c.  11.8.4.  recite-s  the  evil  ofperwnHwho  hud  secret  ac- 
quaintance with  Telons  making  it  their  business  to  help  the 
owners  to  stolen  goods,  and  by  tliat  means  gaining  mcuieyy 
which  was  divided  between  them  and  the  felons,  to  the  great 
encouragement  of  sui*h  offenders  ;  and  enacts*  ^that  when- 
ever any  person  taketh  money  or  reward,  directly  or  indi- 
rectly,  under  pretence  or  upon  account  of  helping  any  ]>crson 
ur  persons  to  any  stolen  goods  or  ctiattels*  every  such  perHon 
so  taking  money  or  rewai-d  as  aforesaid  (unle^w  such  person 
doth  apprehend  or  cause  to  be  apprehended  such  felon  who 
stole  the  same*  and  cause  such  felon  to  he  brought  to  his 
trial  for  the  sanie«  and  give  evidence  against  him)  shall  be 
guilty  of  felony,  and  suffer  the  pains  and  {lenalties  of  fe- 
lony, according  to  the  nature  of  the  felony  rommittcd  is 
stealing  such  goods,  and  in  such  and  tiie  same  manner  as  if 
such  offender  had  himself  stole  such  goods  and  chattels,  ii 
the  manner  and  with  such  circumstances  sis  the  same  were 
stolen.** 

In  prosecutions  upon  this  statute  it  seems  pn)])er  to  aver, 
that  the  defendant  had  not  apprehended,  or  caused  to  be 
apprehended,  the  principal,  Ate.  sucli  ivservation  being  in 
the  enacting  clause,  and  part  of  the  description  of  the  of- 
fence. (0  *In  a  case  where  the  principal  felon  wasdeadt  vi 
had  not  been  convicted  of  the  oflTeiico,  ii  was  objected  tM 
the  [lerson  receiving  the  reward  to  help  to  the  stolen  goods 
could  not  he  coiivirte<l.     The  point  was  I'escr^'cd  as  one  ft 

Sreat  ini|M)rtaiice.  and  of  the  fii*st  impression,  for  the  consi- 
eration  of  the  Judges :  but  their  opinion  was  never  pub- 
licly communicated,  though  it  is  pivsinned,  fmin  tlie  prisoncJ* 
being  discharged  after  iTuiaining  some  time  in  gaol,  that 
the  obje<*tion  pn*vailed.  (?i)  M'ith  inspect,  liowever,  to  tte 
part  of  the  object  ion.  that  the  prinripal  felon  hud  not  been 
fonvicted  of  the  offence,  it  is  well  observed  that  this  couM 
not  have  btH*n  the  gi*ound  of  the  prisoner\s  disrhai*ge,  inas- 
much us  the  statute,  by  ihe  very  terras  of  it,  pivcludes  the 
siipiKisition  of  a  conviction  of  the  principal  being  a  necefl- 
siiv}  pieliniinary  to  the  trial  and  punishment  of  the  ofiender; 
for  it  stsites  tliat  the  offender  shall  be  guilty  of  felony,  f^ 
inili'ss  1u»  doth  •'  appn'hend,  or  cause  to  he  apprehendeif  the 
i'vhm  \\  ho  stole  the  goods,  and  cause  such  felon  to  be  brought 
U}  his  trial  for  the  siime,  and  zive  ex^idence  as^ainst  Wfl** 
And  it  is  therefoiv  suggested,  ihat  the  true  ground  of  the 
doubt  was,  that  by  the  death  of  the  principal  the  stijndidti 
amditUm  had  become  imiwssible  to  be  performed  without  ^J 
default  of  the  defendant,  (x) 


•  1  Ka^^.    r.  C.  r.  It?.  -.    I5J.  y.  7?1. 
u  Diinkwatt-r'<  ca>c,    1 710,  1  Lcnr^i  1,>.      » 
Va-t.  r.  C.  .     ir     p.    15:.    p.   7T0.     And  sc 


Willi's  i-aM  oil  iiio  sUtute  i  Anne,  c.  3l»** 
G.  a;i/r,  1305. 

I  2  East.  P.  C.  t.  16.  5.  155.  p.  7T0. 
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There  is  also  a  case  where  the  principal  felou  not  only  Th«  princi- 
vras  not  convicted,  but  was  admittea  as  a  witness  against  the  ^'^'^^i?' 
party  indicted  for  taking  the  reward ;  namely^  the  case  of  ^\Ltn  ^ 
the  notorious  Jonathan  W ild,  whose  extensive  traffic  in  the  against  the 
taking  of  such  rewards  is  said  to  have  been  the  occasion  of  5?cted*for 
the  passing  of  this  clause  in  the  statute*  (y)    The  prisoner  taking  the 
was  first  indicted  on  the  statute  10  and  11  W.  IIL  c.  23.  reward. 
for  privately  stealing  a  box  of  lace  in  a  shop,  and  acquitted, 
*upon  its  appeai*ing  from  the  testimony  of  one  Kelly,  who  had  [*']32Gr] 
actually  stolen  the  box,  and  who  was  admitted  as  a  witness 
for  the  cro^Ti,  that  the  prisoner  was  not  in  the  shop  at  the 
time,  but  only  waited  at  the  comer  of  the  street  to  receive 
the  goods  I  (s)  but  immediately  upon  this  acquittal  he  was 
again  arraigned,   tried,   and   convicted,   on  the  statute  in 
question,  4   Geo.  I.  c.  11.  s.  4.  for  receiWng  ten  guineas 
from  the  owner  of  the  shop  as  a  reward  for  helping  her  to 
the  box  of  lace  so  stolen  by  Kelly ;  and  Kelly  was  again 
examined  as  a  witness  on  the  part  of  the  crown  on  this  in- 
dictment (a) 

As  a  further  means  of  putting  a  stop  to  this  p^nicioos  AdverOiinf 
traffic  in  stolen  goods,  it  is  enacted  by  the  statute  25  Gea  «  nwaid, 
II.  c.  S6.S.  1.  ^mvX  any  person  publicly  advertising  a  re-  rjjjjj^ 
ward  with  no  questions  asked,  for  the  return  of  things  which  aiiwd,  ite. 
have  been  stolen  or  lost,  or  making  use  of  any  [words  in  such  for  tiwi*- 
pablic  advertisement,  purporting  that  such  reward  shall  be  iJJSm' 
given  or  paid  without  seizing  or  making  inquiry  after  the  gpodiySj 
person  producing  such  thing  so  stolen  or  los^  or  promising  ^^  ^  ^ 


or  offeruigf  in  any  such  public  advertisement,  to  return  te 
any  ^wnoroker^  or  other  person,  who  may  have  bought  or 
advanoed  money  by  way  of  loan  upon  such  thing  so  stolen 
or  los^  the  monev  so  paid  or  advanced,  or  any  ouer  sum  of 
money  or  rewurd  for  the  return  of  such  thing;  and  any 
person  printing  or  publishing  such  advertisementy  shall  res- 
pectively forfeit  the  sum  of  mty  pounds  for  every  such  of- 
lencet  to  any  person  who  will  sue  for  the  same.'' 

Having  thus  treated  of  the  oflfence  of  receiving  stolen 
goods  in  general,  and  having  occasionally  introduced  in 
*8ome  of  the  former  Chapters  the  clauses  of  several  of  the  [*]321] 
statutes  which  especially  provide  for  the  punishment  of  thai 
oflence  in  certain  instances,  (&)  it  remains  only  to  mention 
those  enactments  of  the  legislature  against  the  receivers  of 
particular  kinds  of  stolen  property  which  have  not  been  al- 
ready noticed. 

y  4  BIa«k.  Com.  132.  ing  a  witness,  cmttf  tfaslam**  case,  p.  T317. 

M  Antif  1171, 1172.  k  80«,  as  to  the  raeeiYiof  of  iColea  iltb, 

a   Wildes    (Jonathan)    case,      1725.      1  antty  1198,1199;   Of  stdleo  ahrubs,  pUlits» 

Leach  J 7.  note   (a).    2  East.  P.  C.  c.  IS.  b&rk,  ftc.  anie^  1104,  tt  itqu,\  of  tba  cdii- 

s.  155.  p.  770.  4  Black.  Com.  132.    The  pri-  tents  of  stolen  letters,  on/e,  1S61,  ef  HgiU  t 
sooer  was  executed  upon  this  cooTiction.  See '    of  cloth  and  othei  numufiacturtfi  ORfli  VMf 

alsa  as  to  the  point  of  the  principal  felon  be-  ettequ, 

vol..  IT*  33 
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beip  to       Stolen  goods,  namely,  that  of  taking  a  reward  to  help  any 
^d°   4    P^i'"^''  ^  goods  which  have  been  stolen.    The  statute  4  Geo. 
SmTi.  c.   L  c  11.  s.  4.  recites  the  evil  of  persons  who  had  secret  ac- 
II.  f.  4.     qnaintance  with  felons  making  it  their  business  to  help  ttie 
owners  to  stolen  goods,  and  by  that  means  gaining  money, 
which  was  divided  between  them  and  the  felons,  to  tiie  great 
encouragement  of  such  offenders  ;  and  enacts,  **  that  wbea- 
cver  any  person  taketh  money  or  reward,  directly  or  indi- 
rectly, under  pretence  or  upon  account  of  helping  any  person 
or  persons  to  any  stolen  goods  or  chattels,  every  such  person 
so  taking  money  or  rewani  as  aforesaid  (unless  such  person 
doth  apprehend  or  cause  to  be  apprehended  such  felon  who 
stole  the  same,  and  cause  such  felon  to  lie  brought  to  his 
trial  for  the  same,  and  give  evidence  against  him)  shall  bo 
guilty  of  felony,  and  suffer  the  pains  and  penalties  of  fe- 
lony, according  to  the  nature   of  the  felony  romroitted  in 
stealing  such  goods,  and  in  such  and  the  same  manner  as  if 
such  oronder  had  himself  stole  such  goods  and  chattels,  in 
the  manner  and  with  such  circumstances  as  the  same  were 
stolen." 
Comtnic-        In  prosecutions  upon  this  statute  it  seems  prosier  to  aver^ 
tkm  of  t*M  that  the  defendant  had  not  apprehended,  or  caused  to  be 
toT^leaver-  appfch«»*ded,  the  principal,   fcc.  such  i-esenaticm  being  in 
iMnt  that    the  onacting  clause,  and  part  of  the  description  of  the  of- 
[*13]9]  fence,  (t)    *In  a  case  where  the  principal  felon  was  dead,  mi 
the  offender  had  uot  been  convicted  of  the  oflToiu^e,  it  was  objected  that 
a  ^'reiwmi-  ^®  IHJrsoii  receiving  the  rewaiHi  to  help  to  the  stolen  goods 
edfnor     *  could  not  be  convicted.     The  point  was  rescncd  as  one  of 
caused  to     great  importance,  and  of  the  fii-st  impression,  for  the  consi- 
hended*ihe  deration  of  the  Judges:  but  their  opinion  was  never  pub- 
principai,     licly  communicated,  though  it  is  pi-esumed,  from  the  prisoner 
^^'^  being  discharged  after  remaining  some  time  in  gaol,  that 

to°tho  con.  the  objection  prevailed.  (?*)  With  respect,  however,  to  the 
viction  of  part  of  the  objection,  that  the  principal  felon  hud  not  been 
Mil  felon!"  convicted  of  the  ofTcncc,  it  is  well  observed  that  this  could 
not  have  been  the  gi*ound  of  the  prisoncr*s  discharge,  inas- 
much as  the  statute,  by  the  very  terms  of  it,  precludes  the 
supposition  of  a  conviction  of  the  principal  being  a  neces- 
sary preliminary  to  the  trial  and  punishment  of  the  oflfender; 
for  it  states  that  the  offender  sliall  be  guilty  of  felony,  &c» 
unless  lie  doth  **  apprehend,  or  cause  to  be  apprehendedf  the 
felon  who  stole  the  goods,  and  cause  such  felon  to  be  bronght 
to  his  trial  for  the  same,  and  s:ive  rcideme  af^ainsi  himJ^ 
And  it  is  therefore  suggested,  that  the  true  ground  of  the 
doubt  was,  that  by  the  death  of  the  principal  the  sHpulaied 
condition  had  become  impossible  to  be  performed  witliout  any 
default  of  the  defendant,  (x) 

t  2  East.  P.  C  c.  16.  s.  155,  p.  771.  Willi's  case  on  tlu>  sutute  5  Anne,  c.  31.  h 

u  Drinkwater*y  case,  I74U,  1  Lcacli  lo.     'Z      C.  a7ilCj  1305, 
Eaet.  V.  C.  c.  16.  f.   155.  p.  770.    And  see  .r  2  East.  P.  C.  c.  16.  s.  155.  p.  770. 
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^■1'ltcn:  is  also  a  case  nhcrc  the  princiia!  felou   not  only 
^b»  nul  convjcb-tli  but  wkb  iu1mttt4;u  m  a.  witness  against  the 
^■U-tj'  ji>dirt«l  Tor  t&king  tiie  i-ewnrd;  namel}',  the  cuse  of 
H^  notai-iotis  Jonathan  Wild,  whose  extenNtvc  traffic  in  the  as*'""  t^ 
^Uitig  ur  such  rewnnis  is  said  to  liavc  bc^n  the  occasion  of  ^"'/^'ro', 
Hn  passing  of  this  ciau.se  in  tlic  statute,  {y)    The  prisoner  lakiaethc 
Hks  first  indicted  on  the  statute   10  anil   11  >V.  IIL  c.  23.  "wud. 
Hjr  pHvalcIf  stealing  a  box  oflnce  in  a  shop,  and  acquitted, 
H^pnn  its  apjtcai'ing  from  the  testimony  of  one  Kelly,  who  hafi  [*I32(r| 
Hbtually  stolrn  the  box,  and  who  was  admitted  as  a  witness 
^b  the  crown,  tlint  the  prisoner  wiis  not  in  the  shop  at  the 
^■nr,  but  only  waited  at  the  corner  of  the  street  to  leccive 
Hpgu«lB;(^)  but  immv^diateiy  upon  this  acquittal  he  was 
Hpin   amugncd.    ti'ied,    and   convicted,    on    the  statute  in 
^Bestion.  A   Geo,  J,  c.   ll.  s.   4.  for  ivceiving  ten  guineas 
^Hmr  the  iiwncr  of  the  shop  as  a  reward  for  helping  her  to 
^b  Ixtx  of  face  so  stolen  hy  Kelly ;   and  Kelly  was  again 
^KgJMri'U  a  witness  on  the  part  of  the  crown  on  this  in- 

^^^^^^pber  means  of  putting  a  stop  tu  this  pernicious  Ailvsiti*)ni 
^H^^^Mtolen  goods,  it  is  enacted  hy  tlic  statute  25  Geo.  anward, 
^K^sE^a.   l.*'fliat  any  |»craon  i»ublicly  advei-tising  a  re-  "I^^"° 
^Blti  with  no  questions  asked,  for  the  return  of  tMiiga  which  atked,  &«. 
^Me  been  stolen  or  Inst,  or  inakiug  use  of  any  words  in  such  '"'  <i"  n* 
^B^  atlterttscment,  purporting  that  such  reward  shall  be  |"^"^ 
^pen  01-  paid  without  seizing  or  making  inquiry  after  the  Ko<>da,u 
^■THOD  producing  snrh  thing  so  stolen  nr  htst,  or  promising  ^'°-  "-  '- 
^fr  oBermg,  in  any  such  public  advertisement,  to  return  to      ■  '-    - 
Ujff  IMWnSroker,  or  other  person,  who  may  have  bought  or 
Hpuioed  money  by  way  of  loan  upon  such  thing  sn  stolen 
^■iost,  the  money  so  paid  ur  advanced,  or  any  oUier  sum  of 
^fe«y  or  reward   for  the  return   of  such  thing ;   and  any 
^Bmh  printing  ur  publishing  such  advertisement,  shall  res- 
^Ktinly  forfeit  the  sum  of  fifty  pounds  for  every  such  of- 
^HcB)  to  any  person  who  will  sue  for  the  same.*' 
^Hk*inS  ^''"^   treated  of  the   oifence  of  receiving   stolon 
^Blb   in   general,    and   having  occasionally  inti-oduced  in 
^Hmo  of  the  former  Chapters  the  clauses  of  several  of  the  [*1321) 
^^BitM  which  especially  provide  for  the  punishment  of  that 
^^Bc«  in  certain  instances,  (b)  it  remains  only  to  mention 
^Kc  cMCtmetits  of  the  legislature  against  tlie  recciFent  of 
^Bticnlar  kinds  of  stolen  property  which  have  not  been  al- 
•Ywly  noticed. 

V  4  BlMb.  Com.  132.  iug  >  vrltneti,  imii,  Uiilani'i  tau,  p.  I31T. 
Jnt-.  ri:i.  in;.  b  Sn,  ai  111  ihi  ncelTlDg  nf  XOlsa  fl«h, 

I    >:<iH,      I7£J.      I  ante,  1198,  1199;   of  ttolen  ibrubi,  ^«ai^ 

.    lUsi.  P.  C.  c.  16.  bark,  lie.  unit,  1104,  tl  it^. :  a(  the  con- 

LV.ni.  133.     The  pii-  lenls  of  stnUn  letlers,   ante,  1361,  it  Mn.l 

.  '.ilia  CBiiTictioa.  Sta  of  da(fa  sod  oibci  maDutacliiiMi  MA,  USS, 

.<:  riiincipai Aton  be-  tliigii. 
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CHAP.  xxiY.]  OfSeceiving  Jewels,  ^c.  *1349 

*gold ;  vai  then  charged  tliat  the  prisoner  received  the  stolen  « jewels'* 
watchy  jewels,  and  eold  plate  above  mentioned,  knowingly  ^|^^^^  ^^^ 
against  flie  fonn  of  the  statute.    The  prisoner  was  convicted;  q^^J  to  a 
bat  as  flie  words  <'  watch  or  watches"  are  omitted  in  the  ^atch 
latter  part  of  the  statute,  which  makes  the  felony,  judgment  S*n*^^eTu-' 
WHS  respited,  in  order  to  take  the  opinion  of  the  Judges,  tute. 
whether  the  receiving  a  gold  watch  and  such  seals,  knowing 
them  to  have  been  stolen,  (being  taken  by  robbery  on  the 
highway)  were  a  felony  within  the  act  ?    The  point  was  de- 
bated by  the  Judges,  and  adjourned  for  furtlier  consideration, 
when  ten  of  them  who  were  present  held  the  prisoner  well 
convicted :  and  one  of  the  absent  Judges  also  concurred  in 
this  o]^mon.     Some  of  the  Judges  thought  the  gold  in  the 
watch  mi|^t  be  deemed  plate ;  others  thought  that  was  not 
tlio  meaning  of  the  statute :  but  all  hehl  that  the  seaU  set  in 
gold  came  under  the  word  **  jewels/^  (w) 


♦CHAPTER  THE  TWENTY-FIFTH-  [*I350] 

Of  ReetMng  Stolen  Lead,  Iron,  Copper,  Brass,  BeU-metaU 

Solder  J  and  Pewter.  (1) 


♦CHAPTER  THE  TWENTY-SIXTH.  [♦1360] 

Of  CkmUj  Frauds,  False  Tokens,  and  False  Pretences.  (2) 

Wbdbbx  the  possession  of  goods  is  obtained,  in  the  first 
instance,  without  fraud,  upon  a  contract  or  trust,  a  subse- 
quent dishonest  conversion  of  them,  while  the  privity  of 
contract  continues  undetermined,  will  be  only  a  breach  of 
trust  or  civil  injury,  and  not  the  subject  of  a  criminal  prose- 

a  Rex  r.  Moscjj,  1783.  2  East  P.  C.  c.  16.  s.  146.  p.  734. 


»imtt4 


This  chapter  which  relates  wholly  to  the  statutes  of  Great  Britain  is 
tied. 

ILaNE. — Id  the  case  of  Cross  &u  a1.  v.  Peters,  1  Greenl.  Rep.  387,  there  is 
an  exposition  of  the  statutes  of  33  H.  8.  c.  1.  and  of  30  G.  2.  c.  24.  by  Mellen 
C.  J.  The  English  and  Massachusetts  authorities  are  there  referred  to, 
and  the  former  opinions  adopted.  The  case  of  the  Commonwealth  v.  War- 
ren, 6  Blass.  Rep.  72,  was  cited,  and  Mellen  C.  J.  obserres,  ^^  Had  the  stat- 
ute of  Massachusetts  (Stat.  1815  ch.  136)  been  in  force  at  the  time  of  War- 
ren's trial,  he  would  probably  have  been  convicted,  as  he  used  several  false 
pretences,  to  obtain  credit,  by  means  of  which  his  fraud  was  successful." 

(2)  MASSAcmrscTTs. — It  is  not  an  indictable  offence  for  a  man  under  false 
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cution.  (o)  But  where  the  part^  obtaining  the  goods  has 
recourse  to  fraudulent  means  in  the  first  instuce,  and 
thereby  succeeds  to  the  extent  of  inducing  the  owner  not 
only  to  deliver  the  possession  of  the  goods  to  hinif  but  ab- 
solutely to  pari  TPith  th^  property  in  them,  thou|^  such  a 
taking  will  not,  as  we  have  seen,  be  considered  as  felonious 

a  Slnit.  107.    i  East.  P.  C.  r.  16.  s.  U?.  p.  C93.  Ibid.  c.  18.  s.  1.  p.  816.  AfUe.  1088,  1089. 

pretences,  to  get  possession  of  a  deed  lodged  in  the  hands  of  a  tUfd  person 
as  an  escrow,  in  violation  of  his  agreement.  Commonwealth  v.  Heaisev,  1 
Ifass.  Rep.  137.  Nor  is  an  intention  to  cheat,  indictable  at  cooNBop  law. 
Commonwealth  v.  Moore,  2  Mass.  Rep.  139.  At  common  law,  it  k  anln- 
dict^le  ofience,  to  cheat  any  man  of  his  money,  goods  or  chattels,  by  false 
tokeoSi  or  by  using  false  weights  and  measures,  but  not  by  false  affirmaiimu 
only,  without  using  any  false  tokens,  weights  or  measures,  and  by  no  conqdr* 
acy ;  but  the  party  cheated  may  pursue  a  civil  remedy  for  the  injury.  Tlia 
statute  of  33  H.  8.  c.  1 .  has  been  considered  here  as  a  part  of  our  coounon 
law.  The  object  of  the  law  is  to  protect  persons,  who  in  their  dealings  use 
due  diligence  and  precaution,  and  not  those  who  suffer  through  their  own 
fticduli^  and  negligence.  But  as  prudent  persons  may  be  over-reached  by 
OMans  of  false  weights  and  measures,  or  by  false  tokens,  or  by  a  complra- 
cjy  where  two  ok  more  persons  confederate  to  cbeat,  frauds  effected  In  euhen 
of  these  ways  are  punishable  by  indictment.  The  English  statute  of  30  G. 
2.  c.  24.  punishing  cheats  by  false  pretences,  is  not  in  force  in  this  state. 
Commonwealth  v.  Warren,  6  Mass  Rep.  72.  Qir  Since  the  case  of  the  Com- 
monwealth V.  Warren,  a  statute  has  been  passed  in  this  state  (1815  ch.  136) 
for  thje  punishment  of  cheats  by  false  pretences,  which  is  a  transcript  of  30 
6.  2.  c.  24.  By  the  second  section  of  this  statute,  the  Supreme  Judicial 
Court,  and  the  Municipal  Court  of  the  city  of  Boston,  have  exclusive  juris- 
diction of  all  gross  frauds  or  cheats  at  common  Iniv.     Editor. 

New  York. — To  constitute  a  cheat  or  fraud  at  common  law,  the  act 
must  be  such  a  fraud  as  would  affect  the  public, — such  a  deception  as  com- 
mon prudence  cannot  guard  against  it ;  as  by  using  false  weights  or  mea- 
,  aures,  or  false  tokens ;  or  where  there  is  a  conspiracy  to  cheat.  Where 
A.  had  a  judgment  against  B.,  and  B.  came  to  A.  and  said  he  would  settle  it, 
by  paying  OMmey  in  part,  and  giving  a  note  for  the  residue  ;  oo  which  A. 
direw  a  receipt  in  full  in  dbcharge  of  the  judgment,  and  B.  got  possession  of 
the  receipt  without  paying  the  money  or  giving  the  note ;  the  indictment 
charged  him  with  having  obtained  the  receipt  falsely,  fraudulently  and  deceit- 
fiilly,  and  under  false  arts,  colours  and  pretences,  and  under  pretence  that 
ht  had  the  money  in  his  pocket,  and  would  pay  it  immediately  and  giTe  his 
note  for  the  residue,  it  was  held  upon  these  facts,  that  there  was  no  fahe 
f^jb^byt  only  a,  false  autriiony  and  that  an  Indictment  would  not  lie.  There 
y^  ^  i^^oMoa  in  arrest  of  judgment  in  this  case,  in  support  of  which  the  follow- 
big  erases,  aful  authorities  were  cited.  2  Burr.  1 125.  3  T.  IL  104.  6  Mod. 
^  9ayeirt  1,46.  1  East's  Rep.  185.  2  Stra  866.  6  T.  R.  565.  2  East  C.  L. 
81^.  834-  Against  tUe  motion  were  cited.  Hawk.  P.  C.  b.  1.  6.  71.  s.  1.  4 
Bhi.  Cool  157.  4  Com.  Dig.  Justices  (B.  32,  33)  1  Sid.  312,  431.  Comb. 
16.  6  IM^  175.  2  Ld.  lUym.  11'79.  6  Mod.  201.  S.  C.  Noy's  Rep.  103. 
Cr.  Cir.  Ass.  270,     3   Inst.  133,  4.  4  R!.  Com.  159.    160.     Cr.  Cir.  Cou^. 
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and  amounting  to  larcenj ;  (ft)  yet  if  effected  by  means  of  a 
false  tokoiiy  or  a  fidse  pretence,  it  will  come  within  the  pro- 
Yiaions  of  oertain  statutes,  and  he  punishable  as  a  misde- 
meanor. BesideB  the  statutes  also  which  relate  to  such  of- 
fences, the  common  law  provides  for  the  punishment  of  many 

bJmU  10M  to  1067.     And  seo   the  opi-     case,  2  East.  P.  C.    c.  16.   s.  US.  p.  689, 
uion  of   Eyre,  B.  oo  llie  debate  in  Pear's     note  (a) 

288.  1  Leach,  161.  King  v.  Jones.  The  court  say,  ^^  In  the  present  case 
we  search  in  vain  for  the  false  token.  There  was  nothing  beyond  the  de- 
fendant's false  assertion  that  he  was  ready  to  pay  the  judgment ;  there  was 
not  ^ven  the  production  of  either  note  or  money,  and  common  prudence 
would  have  dictated  the  withholding  the  receipt  until  the  money  was  paid, 
and  the  note  drawn.  To  support  this  indictment  would  be  to  overset  esta- 
blished principles.''    The  People  v.  Babcock,  7  Johns.  Rep.  201. 

A  peiton  that  obtains  goods,  under  a  pretence  that  he  lived  with,  and 
was  employed  by  A.  B.  who  sent  him  for  them,  is  indictable  for  obtaining 
goods  by  raise  pretences,  under  the  statute  sess.  36.  c.  29.  s.  13.  The  stat* 
ute  pfovides  that  If  any  person  shall,  knowingly  and  desigp:iedly,  by  false  pre- 
tencet  obtain  any  money,  goods  or  chattels,  £c.  with  intent  to  cheat  or  de- 
fraad  pay  ponon^  he  flull  be  punished,  kc.  This  is  a  transcript  of  the  Eng- 
lish statute  of  SO  G.  S.  ch.  24.  which  according  to  the  English  decisions,  has 
been  considered  as  extending  the  common  law  offence  of  cheating,  and  as  intro- 
dodng  a  new  rule  of  law.  The  statute  of  Geo.  2.  is  considered  in  England,  as 
eateiidtog  to  every  case  where  a  party  has  obtained  money  or  goods  by  falsely 
represeadng  himself  to  be  in  a  situation  in  which  he  was  not,  or  by  falsely 
repreaenting  any  occurrence  that  had  not  happened,  to  which  persons  of 
ordfaaiy  caution  might  give  credit.  (3  T.  R.  98.)  The  ingredients  of  the 
offenee  are,  obtaining  the  goods  by  false  pretences,  and  with  an  intent  to 
defraud.  If  the  false  pretence  produced  the  credit,  it  has  been  considered  as 
bringing  the  case  within  the  statute.  (2  East.  C.  L.  830.)  The  People  v. 
JohMOD,  12  Johns.  Rep.  292. 

Where  a  person  got  possession  of  a  promissory  note  by  pretending  that 
he  wished  to  look  at  it,  and  then  carried  it  away,  and  refused  to  deliver  it  to 
the  holder,  it  was  held  that  this  was  merely  a  private  fraud,  and  not  punish- 
able criminally,  according  to  the  doctrine  laid  down  in  the  case  of  the  peo- 
ple 9.  Babcock,  7  Johns.  Rep.  204.  Quere.  If  the  original  intention  was  to 
take  away  the  note,  when  delivered  upon  request,  and  to  destroy  or  convert 
it  to  the  party's  own  use,  is  it  not  felony  ?    Editor. 

PEirxtTi.VAiaA. — It  is  an  indictable  offence  in  a  public  officer  to  impose 
false  marks  on  stores  provided  for  the  army  of  the  United  States,  whereby 
the  public  isii\iured.  The  defendant  in  this  case  was  a  baker  employed  by 
the  army  of  the  United  States,  and  was  indicted  for  a  cheat  in  baking  a 
number  of  barrels  of  bread,  and  marking  them  as  weighing  eighty-eight 
pounds  each,  whereas  in  fact  they  weighed  only  sixty-eight  pounds.  The 
defence  was  that  false  tokens  are  only  indictable  by  the  statute  of  33  H.  8. 
c.  1.  which  had  no  operation  in  Pennsylvania,  and  3  Burr.  1697.  1  Bum.  291. 
2  Seas,  Ca.  2.  was  cited.  The  answer  by  the  Attorney  General  was  that  the 
defendant's  office  was  a  public  trust;  and  he  cited  3  Burr.  1125.  1.  Hawk. 
187.     Of  this  opinion  were  the  court.     Respublica  v.  Powell,  1  Dall.  47. 

An  indictment  may  be  maintained  for  a  cheat  of  such  a  nature  as  may 
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of  those  cheats  and  frauds  which  may  aflfect  the  public  wd- 
fare.  It  has  been  holden  that,  in  order  to  consti^te  a  cheat 
properly  so  called,  there  must  be  a  prejudice  received,  bofli 
at  common  law  and  under  the  statutes  of  33  Hen.  YIII.  c.  1. 
and  30  Geo.  II.  c.  24.  (c) 
[*1361]  *!'*  treating  of  these  offences  we  may  consider;  I.  Of 
cheats  and  frauds  punishable  at  common  law.  II.  Of  cheats 
and  frauds  by  means  of  false  tokens,  and  false  pretences^ 
within  the  statutes  33  Hen.  YIII.  c.  1.  and  30  Geo.  II.  c 
24.  extended  by  52  Geo.  III.  c  64  :  and.  III.  Of  cheats  and 
frauds  punishable  by  other  statutes. 


SECTION  I. 

OK  CHEATS   AND   FBAVD8   PVKISHABLE    AT   COMMOIT  IsAlf. 

Cbeau  Those  cheats  which  are  levelled  against  the  pnblic  jiutioe 

public'^  of  the  kingdom  arc  indictable  at  common  law.  \d)  Judicial 
juitice.  acts  done  without  authority,  in  the  name  of  another,  are 
cheats  of  this  description;  but  as  they  are  generally  at- 
tended by  a  false  personating  of  some  one,  they  will  cone 
under  consideration  in  a  subsequent  chapter,  (e)  It  may 
briefly  be  mentioned  in  this  place,  that  with  respect  to  a  pre- 
cedent of  an  indictment  against  a  married  woman,  for  pn- 
tending  to  be  a  widow,  and  as  such  executing  a  bail  bona  to 
the  sheriff  for  one  arrested  on  a  bailable  writ,  it  is  observed, 
that  perhaps  this  was  considered  as  a  fraud  upon  a  paUk 
officer,  in  the  course  of  justice.  (/)  And  another  case  should 
be  noticed,  where,  upon  an  application  to  the  Court  of  ELiiiig's 
Bench  to  discharge  a  defendant  who  had  been  holden  to  bail 
under  a  Judge^s  order,  made  upon  an  affidavit  of  debt  sworn 
before  a  magistrate  at  FariSf  the  court  desired  that  tbe  coun- 
sel would  speak  upon  the  point,  liow  far  the  making,  or 
knowingly  using  such  an  affidavit,  if  false,  was  punishable,  {g) 

c  Ward^s  case,  13  Geo,  I.  2  Lord  Raym.  pose  of  shewing  that  it  was  punishable  wvre 

1461.    2Str.  747.    2  East.  P.  C.  c.  19.  s.  7.  2  Hawk.    P.  C.    c.   22.  s.    1,    38,  mad  39., 

p*  860,  861.  (which  cites  Waterer  v.  Freeman,  HoK  206, 

dt  East.  P.  C.  c.  18.  s.  4.  p.  821.  266.)     Worsley  v,  Harrison,  Dy.  248,  a.  pi. 

ePoiL  Chap.  XXXV.  84.  Rex  r.  Mawby,  6  T.  R.  619,  635.  Rtx 

/S  East.  P.  C.  c.  18.  s.  4.  p.  821.  citing  r.  Cropley,  7  T.  R.  315,  and  2  East.  P.  C. 

RflK  V.  Blackburn,  M.  36  Car.  II.  Trem.  P.  821,  which   cites  the  authorities  meatiowd, 

C.  101.  Cro.  Circ.  Comp.  78.  antCy  note  (/). 

gTht  authorities  referred  to  for  the  pur- 


prejudice  others,  though  it  does  not  charge,  that  any  person  was  actnaUj 
defrauded.     Ibid. 

Cheating  with  false  dice,  has  been  indicted  and  punished  in  Penofyiranii^ 
Per  M*Kean  C.  J.  in  Rcspublica  v.  Teischer.  1  Dall.  338. 
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And  after  argument  Lord  EUenborough,  *C.  J.  said,  that  he 
had  not  the  least  doubt  that  any  person  making  use  of  a  false 
instnimenty  in  order  to  pervert  the  course  of  justice,  was 
guilty  of  an  offence  punishable  by  indictment  {h)  In  a  for- 
mer case  it  had  been  holden,  that  a  person  who,  being  com- 
mitted to  gaol  under  an  attachment  for  a  contempt  in  a  civil 
cause,  counterfeited  a  pretended  discharge,  as  from  his  cre- 
ditor, to  the  sheriff  and  gaoler,  under  w^hich  he  obtained  his 
discharge  from  gaol,  was  guilty  of  a  cheat  and  misdemeanor 
at  common  law,  in  thus  effecting  an  interruption  to  public 
justice  ;  although,  the  attachment  not  being  for  non-payment 
of  money,  the  order  was  in  itself  a  mere  nullity,  and  no  war- 
rant to  tiie  sheriff  for  the  discharge,  (i) 

Those  frauds  which  affect  the  crown  and  thfe  public  at  Frauds  af- 
large,  are  also  clearly  the  subject  of  indictment,  though  they  fectiog  the 
may  arise  in  the  course  of  some  particulai*  transaction  or  ^^^^  ^°^ 
contract  with  private  individuals. 

Amongst  offences  of  this  description,  is  the  selling  of  im-  Selling  un- 
wholesome  provisions,  (fc)    And  it  is  said,  more  largely,  that  whoieiome 
the  giving  of  any  person  unwholesome  victuals,  not  fit  for  ^'°  *  ^*' 
man  to  eat,  lucri  causA,  or  from  malice  and  decit^  is  undoubt* 
edljr,  in  itself,  an  indictable  offence.  {I) 

A  case  is  reported,  where  the  indictment  against  the  de-  TreeTeV 
fendant  was,  that  he  knowingly,  wilfully,  deceitfully,  and  su'^iyin 
maUciously  did  provide,  furnish,  and  deliver  to  and  for  eight  priionen^ 
hundred  French  prisoners  of  war,  whose  names  were  un-  [*1363] 
known,  and  there  being  under  the  protection  of  the  king,  con-  of  war, 
fined  in  a  certain  hospital,  called  Eastwood  hospital,  in  the  ^^|^^^ 
pariah  and  county,  &c.,  divers  large  quantities,  to  wit,  five  food,  not 
hundred  pounds  weight  of  bread,  to  be  eaten  as  food,  by  the  fit  to  be 
said  French  prisoners  of  war,  such  bread  being  then   and  ^an°hoi- 
tbere  made  and  baked  in  an  unwholesome  and  insufficient  den  to  be 
manner,  and  then  and  there  being  made  of,  and  containing  »"  indicta- 
dirt,  filth,  and  other  pernicious  and  unwholesome  materials  ^  ^  °  *"*^*^' 
and  ingredients,  not  fit  to  be  eaten  by  man ;  and  the  said  de- 
fendant then  and  there  .well  knowing  the  said  bread  to  be 
baked  in  an  unwholesome  and  insufficient  manner,  and  to  be 
made  o^  and  to  contain  dirt,  filth,  and  other  pernicious,  and 
unwholesome  materials,  and  ingredients,  not  fit  to  be  eaten  as 
aforesaid ;  whereby  the  said  prisoners  of  war  did  then  and 
there  eat  of  the  said  bi-ead,  and  thereby  then  and  there  became 
distempered  in  their  bodies,  and  injured  and  endangered  in 
their  healths ;  to  the  great  damage  of  the  French  prisoners, 
to  flie  great  discredit  of  our  said  lord  the  king,  to  the  evil  ex- 

h  Omealj  r.  Newell,  8    East.   364.    And  p.  862.  and  s.  45.  p.  952.    See  the  case  cited 

fait  lofdihip  that  the  case  of  the  King  r.  Maw-  more  at  large,  Post.  Chap,  xxvii.  S.  2.  upon 

bfj  (jsntty  note  gj)  went  the  whole  length  of  the  point  of  the  offence  being  indictable  as  a 

ibm  proposition.  forgery. 

f  rawcett*8  case,  York  Spr.  Ass.  1793.  and         k4  Black.  Com.  162. 
East.  T.  1793.    2  East.  P.  C.   c.  19.  s.  7.         12  East.  P.  C.  c.  18.  s.  4.  p.  82J, 
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ample,  &c.  and  against  the  peace,  &c  (m)    And  the  defead- 
ant  having  been  convicted,  it  was  objected,  in  arrest  of  judg- 
ment, that  the  offence  as  laid  was  not  indictable ;  as  it  did  not 
appear  that  what  was  done  was  in  breach  of  any  Contract 
with  the  public,  or  of  any  moral  or  civil  duty ;  and  the  judg- 
ment was  respited  to  take  the  opinion  of  the  Jndees  npon  tne 
point;  when  they  all  held  tlie  conviction  right,  (n)     In  tiiis 
case,  the  defendant  was  a  contractor  with  government^  fiir 
the  supplying  of  provisions  to  some  of  the  French  prisoners, 
then  in  tliis  country :  but  the  indictment  did  not  state  this 
fact ;  and  it  is  observed,  that  it  was  not  materia!  to  state  it 
otherwise,  than  as  matter  of  aggravation,  if  such  a  case  want- 
ed any ;  as  there  could  be  no  doubt  of  the  offence  being  in  it- 
self the  subject  of  indictment,  upon  the  principles  dready 
mentioned,  (o) 
[*1364]      *In  a  more  recent  case  the  indictment  charged  the  defend- 
Dixon's       ant,  a  baker,  with  supplying  to  the  royal  military  asyfautt 
uSktu  to    ^^  Chelsea,  as  and  for  good  wholesome  household  loavee^  di- 
be  ^  in-     vers  loavos  mixed  with  certain  noxious  ingredients,  not  tt  fikr 
dicubie  of-  ^e  food  of  man,  which  he  well  knew  so  to  be  at  the  time  he 
MuTr  to  ^  ^  supplied  them.    It  appeared  in  evidence  that  many  of  tt6 
fell  bread    loaves  delivered  by  the  defendant  at  the  military  asylum  on  a 
^?um  In'a^  particular  day,  were  strongly  impregnated  with  aJhtmf  and 
2uipc'°  ^    that  there  were  found  in  them  several  pieces  of  alunl  in  iti 
which  ran-  crystalline  form  as  large  as  horse-beans :  the  tendency  <tf 
foiX^^ai^*  ^°™  ^  injure  the  health  was  also  proved ;  and  a  statute  it 
though  be    Ooo.  III.  c.  98.  s.  21.  referred  to,  by  which  the  use  of  alna^ 
gave  direc-  in  the  making  of  bread  is  prohibited  under  a  penalty.    On 
seMnu*to  ****  P**^  of  the  defendant  it  was  proved  that  though  he  per* 
mix  it  up     mitted  alum  to  be  used  to  assist  the  operation  of  the  yeast, 
'°  *  Tich    *"^  *®  make  the  loaves  look  white ;  yet,  that  very  great  care 
would  have  ^^  employed  in  the  use  of  it ;  that  it  was  first  dissolved. 


rendered  it  and  then  used  in  such  small  quantities,  and  so  equally 
harmless,  tributed,  as  not  to  be  capable  of  occasioning  inhiry;  and 
that  if,  on  any  particular  occasion,  the  loave^s  dcliverad  at 
this  asylum  had  alum  put  into  them  in  a  different  manner, 
it  was  quite  contrary  to  tiie  directions  and  intentions,  and 
wholly  without  the  knowledge  or  privity  of  the  defendant 
And  it  was  contended  that  these  facts  completely  negatived 
the  averment  in  the  indictment,  that  the  defendant^  at  the 
time  these  loaves  were  delivered,  well  knew  that  they  were 
not  wholesome,  and  that  they  were  unfit  for  the  rood  6f 
man  :  and  it  was  urged  that  the  defendant  could  not  be 
criminally  i*esponsible  for  the  acts  of  his  servants.  But  by 
Lord  Ellenborough,  C.  J.  <^  Whoever  introduces  a  substance 
into  bread,  which  may  be  injurious  to  the  health  of  those  who 

m  There  were  eight  other  counts  in  the  in-         n  Treevc's  case,  1796.    2  East.  P.  C.  c.  11 
dictment,  charging  the  offence  to  have  been     s.  4.  p.  821. 
done  at  different  times  and  in  different  prisons.         o  i  East.  P.  C.  c.  18.  s.  4.  Anie  1362. 
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consume  it»  is  indictable,  if  the  substance  be  found  in  tlie 
broad  in  that  iiyarious  form,  although,  if  equally  spread  over 
the  mass,  it  would  have  done  no  harm.  If  a  baker  will  intro- 
duce such  a  substance  into  his  bread,  he  must  do  it  at  his  own 
hazard,  and  he  must  take  especial  care  that  the  benefit  he 
proposes  to  himself,  does  not  produce  mischief  to  otiiers.  He 
is  engaged  in  an  illegal  act,  *and  he  must  abide  the  conso'*  [*1365] 
quences.  The  statute  37  Geo.  III.  c.  98.  shews  the  judgment 
of  the  legislature  with  regard  to  alum,  and  a  medical  gentle- 
man has  given  evidence  as  to  its  deleterious  effects.  II  taken 
in  very  minute  quantities  it  is  innoxious.  The  same  may  be 
said  of  calomel,  and  even  of  arsenic.  But  would  not  a  baker 
be  answerable  for  selling  bread  having  these  substances  mixed 
with  it  in  a  dangerous  form,  although  he  intended  they  should 
be  so  equally  subdivided  over  the  whole  mass  which  he  baked 
at  one  time,  that  no  harm  could  follow  \  If  tlie  defendant  was 
cognizant  of  the  manner  in  whicli  his  business  was  carried 
on,  and  knew  that  alum  was  at  all  used  in  the  making  of  the 
loaves  sent  to  the  military  asylum,  which  are  proved  to  have 
contained  it  to  a  v«ry  dangerous  degree,  he  is  guilty  of  this 
indictment."  And  the  defendant  was  accordingly  convict- 
ed, (p)  The  point  was  afterwards  brought  under  the  con- 
sideration of  the  Court  of  King's  Bench,  who  concurred  in 
the  direction  of  Lord  EUenborough  given  at  the  triaJ ;  and 
Lord  EUenborough  said,  <^  He  who  deals  in  a  perilous  article 
must  be  wary  how  he  deals ;  otherwise,  if  he  observe  not 
proper  cantion,  he  will  be  responsible."  (g) 

A  case  is  reported  where  the  Court  of  King's  Bench  held  Mala 
that  the  mala  praxis  of  a  physician  is  a  great  misdemeanor  €?^fL^ 
*and  oflenceat  common  law  (whether  it  be  for  curiosity  and  [  1366] 
experiment,  or  by  neglect,)  because  it  breaks  the  trust  which  *.P**y"- 
the  party  has  placed  in  the  physician,  and  tends  directly  to 
hb  destruction,  (r) 

In  some  cases  the  rendering  false  accounts  and  other  frauds  Rendering 
IMw:tised  by  persons  in  official  situations,  have  been  deemed  ^^"^  ^^~ 
offences  so  affecting  the  public  as  to  be  indictable.    Thus,  other" 
where  two  persons  were  indicted  for  enabling  persons  to  pass  frauds  by 
their  accounts  witli  the  pay  office  in  such  a  way  as  to  ena-  |^^|^"'  *" 
ble  them  to  defraud  the  government;  and  it  w^as  objected  situations. 


»  Rex  r.  Dixon,  cor.  Lord  EUenborough, 
C.  J.,  OviUhaa,  1814,  4  Campb.  12.  See 
pfcccdents  for  similar  offences,  2  Chit.  Grim. 
I^  S5S.  ef  $equ.    2  Stark.  Grim.  Plead.  656. 

f  Rtxfi.  DixoD,  3  M.  and  S.  11.  And  some  ex- 
ceptioBt  to  the  indictment,  taken  in  arrest  of 
judgpntDty  were  overruled  ;  and  the  court  held 
that  the  indictment  was  sufficiently  certain 
without  shewing  what  the  noxious  materials 
were,  or  stating  that  the  defendant  intended  to 
injure  the  children's  health.  Upon  the  last  point 
Lord  EUenborough,  G.  J.  said  that  it  was  an 
tinivenal  principle,  that  when  a  man  is  charg- 

voi.  II.  •'54 


ed  with  doing  an  act,  of  which  the  probable 
consequence  may  be  highly  injurious,  the  in- 
tention is  an  inference  of  law  resulting  from 
doing  the  act ;  and  that  in  this  case  it  was 
alleged  that  the  defendant  delivered  the  loaves 
for  the  use  and  supply  of  the  children,  which 
could  only  mean  for  the  children  to  eat ;  for 
otherwise  they  would  not  be  for  their  use  and 
supply.  And  see  Rex  v.  Bower,  post.  1369» 
note  (m). 

r  Dr.  Groenvelt's  case,  1697, 1  Ld.  Raym. 
213. 
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that  it  was  only  a  private  matter  of  account,  and  not  indictA- 
ble ;  the  court  held  otherwise^  as  it  related  to  the  {mbUc 
revenue,  (s)    And  inNtanccs  appear  in  the  books  of  indict- 
ments against  overseers  of  the  poor  for  refusing  to  account,  (f) 
and  for  rendering  false  accounts.  («)    And  a  precedent  is 
given  of  an  indictment  against  a  surveyor  of  the  hi^waya 
fbr  converting  to  his  o^n  use  gravel  which  had  been  dog  at 
the  expence  of  the  inhabitants  of  tiic  pai-ishy  and  also  fof  em- 
ploying for  his  own  pri^mte  gain  and  emolument  the  lAour^ 
ers  and  teams  of  the  parishicmers,  which  he  ought  to  have 
employed  in  repairing  the  highways,  (x)    A  cam  is  alse 
mentioned  of  an  application  to  the  Court  of  KJnc's  Bench 
for  an  information  against  the  minister  and  churcnwardens 
of  a  parish^  who  had  spent  the  larger  part  of  a  siM  of  mo- 
ney,  collected  by  a  brief  for  certain  sufferers  by  lire,  at 
tavern  entertainment^,  and  then  returned,  upon  the  back  «f 
tlie  brief,  tiiat  the  smaller  sum  only  was  collected ;  and  the 
court,  though  they  refused  the  information,  yet  referred  tte 
prosecutors  to  the  onlinary  remedy  by  indictment,  (y)     A 
fhiud  committed  by  a  parish  officer,  in  procuring  the  Vmr- 
[*1367]  riaee  *of  a  pauper,  ho  as  to  tiirow  tlie  burden  of  maintaknig 
soch  pauper  on  anotlicr  parish,  may  also,  as  we  have  aeei^ 
be  an  indictable  offence,  (x)    And  several  preceAcnts  are 
g^'eh  of  indictments  for  misdemeanors  in  pl*ociiriyig  clck  IMI 
impotent  pci*sons,  standing  in  need  of  immediate  reiirf,  te%e 
conveyed  into  parinhes  where  they  had  no  settleraetftSf  Md 
in  which  they  shortly  afterwards  died,  thereby  cansiag  gJMil 
expence  to  the  inhabitants  of  such  {minshes.  {a) 
False  newf.      ft  is  said  to  havc  been   resolved  by   all  the  judges  Ibat 
writers  of  false  neivs  aiv   indictiible  and   punishame :  -attd 
that  probably  at  this  day  the  fabrication  of  news,  likely  to 
produce  any  public  detriment,  would  be  considered  as  cri- 
minal. (6) 
FimudiDtn      Where  an  indictment  charged  that  the  defendant  being 
appnntice   gn  apprentice,  and  fraudulently  intending  to  obtain  money 
«ow2r"nd  ^^^^^^  ^^^  paymaster  of  a  regiment,  and  to  defraud  the  Mng^ 
obuimng     &c,  procured  himself  to   be  enlisted  as  a  soldi^,  Williovt 
tb«  king's    ^ii^  consent  of  his  master,  by  means  wIici*eof  he  fraudidentif 
""  ^*      obtained  from  the  paymaster   divers  sums  of  money,  weH 
knowing  himself  to  be,  without  the  consent  of  his  master, 
disqualified  from  serving  as  a  soldier,  to  tlic  great  deceit 
fraud,  &c.,  of  the  king,  &c.,  it  appears  to  havc  been  adouttod 

•  Jtcfx  r.  Bembridge  and  Powell,  cited  6  y  Rex  v.  The  Minister,  &c.  of  St.  Botolph, 

Elflt.'ISS,  cmie  219,  220. 22  St.  Tri.  (by  Ifow.  1  Ulack.  Rep.  443. 

•U)  p.  1.  c  .4n/e,  S16,  Rex  r.  Tarrant,  4  Butr.  3106. 

t  M%  V.  Commings  nnd  another,  5  Mod.  a  3  Chit.  Crim.  L.  693,  ei  icfv,     Andiee 

fTa.    1  Bdtt.S32.  ante,  216, 217. 

«  Rex  r.  Martin,  2  Campb.  269.    3  Chit.  6  Starkic  on  Lib.  546.  citing  4  Read  S.  L. 

CtlBi.L.  TOl.    2  Nol.  (2d  ed.)  230.  noto  (4.)  Dig.  L.  L.  23.    Et  vide  Hale^  Sum.  192,  et 

AnU  218.  per  Scroggs,  C.  J.,  Rex  r.  Harrtiy  atQaUdhiiU; 

X  3  Chit.  Crim.  L-  666.  el  stju.  1680.  7  St.  Tri.  (by  Uow«lI)  929,  990. 
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tb$t  this  WIS  an  oflfisnce  at  common  law.  But  tho  conviction 
was  hoMen  bad,  on  the  ^iind  that  the  necessary  proof  of 
the  indenture  of  apprenticeship  had  net  been  given  at  the 
trial»  ftere  being  two  subscribing  witnesses  to  tlie  inden- 
ture* and  aeitber  of  them  having  been  pi*oduced.  (c)  Tbe 
eflfenoe  is  now  made  punishable  by  a  provision  of  the  mu* 
tiny  acts,  which  will  bo  mentioned  in  the  thii*d  section  of 
ttia  Chapter. 

A  case  is  mentioned  where  a  peraon,  falsely  pretending  Faiseiypre- 
^tbat  he  had  power  to  discharge  soldiers,  took  money  from  a  [*1368] 
■ridier  to  discharge  him ;  and  being  indicted  for  this  offence*  tending  a 
the  court  held  the  indictment  to  be  good,  (d)  ^Khlm 

A  curious  species  of  fraud  may  be  hero  mentioned.    It  is  soldiers. 
laid  down  in  the  books  that*  by  the  common  law,  if  a  person  Fraud  by 
■uunn  himadf  in  order  to  have  a  more  sjiecious  pretence  for  ^^^jl^^o  ^" 
makhif  charity,  or  to  prevent  his  being  impi-cssed  as  a  sailor*  ha\^'^a  pre- 
or  inliated  as  a  soldier*  he  may  be  indicted*  and,  on  conviction*  tence  to 
liiied  and  imprisoned,  (e)  ^S'  ^'- 

Beeidee  the  dfences    which  have  been   here    mentioned*  Cbeatf  hj 
there  are  other  instances  of  cheats  clearly  affecting  tlie  public*  )^^V^'  °^ 
and  therdbre  indictable ;  namely,  such  cheats  as  are  aflR^rted  vdgku  or 
hj  meana  of/obe  weights  or  measures,  which  are  considered  m^afura. 
aa  inatmnieats  or  tokens  purposely  calculated  for  deceit*  and 
by  which  the  public  in  general  may  be  imposed  upon  with- 
evt  any  imputation  of  folly  or  negligence.    And  this  reason-i 
ing  ia  eonsidered  as  applying  to  all  cases  where  any  species 
at  blm  token  is  used  which  has  the  semblance  of  public  au- 
thenticity :  CfJ  as  to  a  case  wliei*e  cloth  was  sold  with  the 
alneagsr'a  seal   counterfeited  thereon ;  {g)  and  to  another 
case  where  a  general  seal  or  mark  (if  the  trade  on  cloth  of 
a  certain  description  and  quality,  wiis  deceitfully  counter- 
feited, (h)    And  the  inslancos  mentioned  in   the  books   of 
cheating  by  means  of  false  dice,  ^cc.  (i)  ai*e  referred  to  the 
saflM  principle,  {j ) 

If*  therefore,  a  person  selling  com  should  measure  it  in  a 
bushel  short  of  the  statute  measui-e,  or  should  measui*e  it  in  a 
*fair  bushel*  but  put  something  into  the  bushel  to  help  to  fill  it  [  1369J 
up^  it  seems  that  he  might  be  indicted  for  the  cheat,  (k)  And 
a  precedent  is  given  of  an  indictment  against  a  baker,  who 
had  contracted  \\itli  a  guardian  of  tlie  jioor,  in  the  city  of 


c  JonesAcase,  1777.  1  Leacli  174.  2  Kast. 
P.  C.  c,  18.  t.  4.  p.  822. 

d  Serkstaad's,  1  Latch.  202. 

€  1  Hawk.  P.  C.  c.  55.  Ofmaimingf  Le, 
s.  4.  1  Uik  412,  Co.  Lit.  127  a.  .inte  842, 
843. 

/  S  Eui.  P.  C.  c.  18.  8.  3.  p.  820. 

g  firiwifda's  case,  Trern.  P.  C.  JOJ. 

a  Worreirs  case,  Id,  106.  As  to  the  de- 
ceitful making  of  lioen  clotb,  see  3  Bum. 
Jnsi.  Linen  CMhy  and  1  Eliz.  c.  12.  s.  1. 
And  as  to  tbe  deceitful  working  of  woollen 


cloth,  sec  5  Burn.  Just.  WooUin  Mamtfae* 
tare, 

t  Lecsor^s  case.  Cro.  Jac.  497.  Maddock's 
case,  2  Roll.  R.  107.  2  RoU.  Ab.  78.  The 
practice  is  now  further  punishable  by  penal* 
ties  under  the  statutes  16  Car.  II.  c.  7.  and 
9  Anne,  c.  14.    See  antCy  593  el  tegu. 

j  2  East.  P.  C.  c.  18.  s.  3.  p.  820. 

k  Per,  Cur.  in  Pinckncy^s  case,  2  Eait«  P. 
C.  c.  18.  s.  3.  p.  820.  As  to  the  penaltieilbK 
selling  or  buying  com  otherwise  than  by  th» 
proper  measure,  see  1  Burn.  Just.  Com. 
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Norwich,  to  supply  bread  for  the  use  of  the  poor,  for  deli- 
vering bread  deficient  in  weight  {I)  And  though  the  know- 
ingly exposing  to  sale  and  selling  wTought  gold,  under  the 
sterling  alloy,  as  and  for  gold  of  the  true  standard  wei^h^ 
was  holden  not  to  be  an  indictable  offence,  but  a  private  im- 
position only  in  a  common  person,  whei-c  no  false  weight  of- 
measure  was  used ;  (m)  yet,  if  in  such  case  the  stamps  er 
marks,  rcquireil  by  statute  on  plate  of  a  certain  alloy,  bad 
been  falsely  used,  it  should  seenrthat  an  indictment  night 
have  been  sustained,  (n)  In  the  case  in  question  the  gM 
was  not  marked :  and  Aston,  J.,  in  giving  his  opinion,  said 
that  it  was  not  selling  by  false  measure^  but  only  selling  nn* 
der  the  standard ;  and  he  cited  a  case  in  which  it  had  been 
holden  that  selling  coals  under  measure  was  not  an  indict- 
able offence,  but  that  selling  them  by  false  measure  was.  («) 
And  the  result  of  the  cases  upon  tliis  subject  appears  to  be 
that  if  a  man  sell  by  false  wrightSf  though  only  to  one  per- 
son, it  is  an  indictable  offence ;  but  if  witliout  false  weirirtp 
[*1370]  *he  sell  to  many  persons  a /r^  fuaiih'fy  than  he  pretcn«  to 
do,  it  is  not  indictable,  (p) 

But  though  in  the  cases  which  have  been  thus  mentionei 
an  indictment  may,  and  in  most  of  them  clearly  is,  maintain* 
able  as  for  a  cheat  or  fraud  at  common  law,  on  the  gromid 
that  they  consist  of  offences  which  affect,  or  may  affect  tti^ 
public,  being  public  in  their  natui-e,  and  calculated  for  Ibcr 
twecD^indi.  purposes  of  general  fraud  and  deceit ;  yet,  other  cases*  oon^ 
▼iduau,       sisting  of  cheats  or  frauds  effi'cted  in  the  course  of  privata 
diffownr*  transactions  between  individuals,  fall  under  a  diff'erent  consi- 
deration.    This  distinction,    however,    does  not    appear   to 
have  been  at  all  timers  properly  noticed :  and,  in  a  book  of 
great  authority,  cheats,  punisliable  at  common  law,  are  de- 
fined as  **  deceitful  practices  in  defrauding  or  endeavooring 
to  defraud  anotlier  of  his   known   right  by  means  of  mne 
artful  device   contrary  to  tlio  plain   rules  of  common  ho* 
nesty."  (g)     But  this  definition  has  been  observed  upon  ss 
not  sufficiently  distinct  or  accurate ;  and  many  of  the  an- 
Uniesstbey  thorities,  from  whence  it  seems  to  liave  originated,  not  in^ 

I  2  Chit.  Crim.  L.  559.  As  to  tlie  assize  of 
bread,  Sic,  bee  1  Burn.  Just.  Bread, 

ffi  Rex  r.  Bower,  Cowp.  323.  In  thi^  ca«e 
the  sale  of  the  gold  was  by  a  servant  of  the 
defendant ;  but  the  court  agreed  that  the  roas- 
ter  was  responsible  for  the  art  of  his  servant 
done  in  the  course  of  his  employment,  and 
within  the  scope  of  his  authority.  And  see 
at  to  tl^is  point  Rex  r.  Dixon,  ante  1364. 
That  it  would  be  indictable  in  a  goldtmiik  so 
to  sell  gold  (uiKier  the  statute)  see  2  East. 
P.  C.  c.  18.  s.  3.  p.  820,  and  Cowp:  324. 

n  2  East.  F.  C.  c.  18.  s.  3.  p.  820.  note 
(b).  And  see  1  East.  P.  C.  c.  4.  s.  34.  p.  194. 
where  it  is  said  that  offenders  fraudulently 


Bat  cheats 
or  frawls 
effected  in 
the  course 
ofprivmte 
transac- 
tioni  be- 


considera- 
tion. 


afiixin:;  public  niul  authentic  marks  on 
of  a  value  inleiidr  to  Mich  tokens  are -Uablft 
to  suffer  at  common  law  upon  an  indictment 
for  a  cheat. 

o  The  case  cited  uas  Rex  t.  Lewis.  And 
the  learned  Judg(>  also  cited  Rex  r.  Wbcatley, 
2  Burr.  llio.  poti.  1377.  See  also  Rex  t. 
Driffield,  Say.  146. 

p  Per  Buller  J.,  in  the  case  of  Young  and 
others,  3  T.  R.  104.  And  see  Rex  r.  Nicbol- 
son,  cited  in  Rex  v.  Wheatley,  2  Burr.  1190, 
and  Rex  v.  Dunnage,  2  Burr.  1130.  Rexr. 
Drifheld,  Say.  146. 

q  1  Hawk.  P.  C.  c.  71.5.  1 
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Tolvinc  considcratioiiSy  either  of  public  justice^  public  trade,  amount  to 
or  public  policy,  have  been  said  to  be  founded  either  in  con-  ^^^^^^^ 
spiracy  or  forgeiy,  whicli  are,  in  themselves,  •  substantive  which  are 
oBences,  and  the  latter  of  whicli  was  usually,  when  success-  substantive 
fulf  pruHCCuted  as  a  cheat,  before  the  various  modem  statutes,  °^'^^'- 
by  which  forgeries  are,  in  so  many  instances,  made  capital 
ofiences.  (r) 

.  *Thas  the  case  mentioned  where  the  suppression  of  a  will  [*137l] 
MBB  holden  to  be  indictable  as  a  cheat,  (r)  is  said  to  have  been  Casos  of 
inbably  a  case  of  conspiracy  or  combination.  («)    And  the  ^''^^^'^^ 
same  explanation  is  given {t)  of  the  case  where  several  per-  to«m-  "^ 
MHM  were  indicted  for  causing  an  illiterate  person  to  execute  spiracy. 
^deed  to  his  prejudice,  by  reading  it  over  to  him  in  words 
different  from  those  in  wliich  it  was  written :  (n)  and  also  of 
the  case  of  a  person  who  was  convicted  upon  a  charge  of  hav- 
ing run  a  foot  race  fraudulently,  and  with  a  view  to  cheat  a 
third  person,  by  a  previous  understanding  with  the  running 
competitor  to  win.  {x) 

.In  another  case  of  a  cheat  at  common  law,  which  has  un-  Macarty 
dergQoe  considerable  discussion,  the  indictment  charged  the  ^^  ^^^ 
two  defendants,  Macarty  and  Fordenbourgh,  that  they  false-  bourgh's 
Ij  and  deceitfully  intending  to  defraud  one  Chowne  of  divers  case.  Cheat 
goods,  together  deceitfully  bargained  with  him  to  barter,  sell,  ^^q^^^i^^ 
and  exchange,  a  certain  quantity  of  pretended  wine,  as  good  cy;  ^Sm* 
andtme  new  Portugal  wine,  of  him  the  said  FordenbouK^  for  one  person 
a  certain  quantity  of  hats,  of  him  the  said  Chowne ;  an(^  upon  ^bea^r- 
ancli  bartering,  &c.  the  said  Fordenbourgh  pretended  to  be  a  chant,  and 
BWtdiant  of  London,  and  to  trade  as  such  in  Portugal  wines,  ^®^^!'^ 
whei^  in  fact,  he  was  no  such  merchant,  nor  traded  as  such  J^^  li 
in  wines :  and  the  said  Macarty,  on  such  bartering,  &c.  pre-  such,  bar- 
tended to  be  a  broker  of  London,  when,  in  fact,  he  was  not:  ^^r^^3>^<^ 

wine  lot 

and  that  Chowne,  giving  credit  to  the  said  fictitious  assump-  hats. 
tfonSi  personating,  and  deceits,  did  barter,  sell,  and  exchange, 
ta  Foraenbourgh,  and  did  deliver  to  Macarty,  as  the  broker 
Wtwetn  Chowne  and  Foi*denbourgh,  for  the  use  of  Forden- 
bonrgh,  a  certain  quantity  of  hats,  of  such  a  value,  for  so 
many  hogsheads  of  the  pretended  new  Portugal  wine ;  and 
that  Macarty  and  ^Fordenbourgh,  on  such  bartering,  &c.  [^1372] 
ailnned  that  it  was  true  new  Lisbon  wine  of  Portugal,  and 
iffs  the  wine  of  Fordenbourgh,  when^  in  fact,  it  was  not  Por- 


r  2  East.  P.  C.  c.  18.  s.  2  el  seou,  p.  ftl7. 
clMfik.    The  distinction  between  forgery  and 
the  ftnerml  class  of  cheats  was  well  settled  in 
lVard*icaM,  Mil.  T.  13  G.  I.    2  Ld.  Raym. 
14B1.    t  Su.  747.     2  East.  F.  C.  c.  19.  s.  7. 
p«  860^  tSI.    It  was  there  shewn  to  be  im- 
material  to  the  oflfence  of  forgery,  properly 
so  called,  whether  any  person  were  preju- 
diced or  not,  provided  any  might  have  been 
prejudiced :  but  that  to  constitute  a  cheat, 
properly  so  called,  there  must  be  a  prejudice 
received  both  at  common  law,  and  under  the 


statutes  33  H.  VIH.  c.  1.,  and  30  Geo.  11. 
c.  24. 

r  1  Hawk.  P.  C.  c.  71.  s.  1.  citing  Rex  v. 
Brecrton  and  others,  Noy.  103. 

t  2  East.  P.  C.  c.  18.  s.  5.  p.  823. 

/  Id.  Ibid, 

u  Rex  r.  Skerrett  and  others,  1  Sid.  312., 
cited  in  1  Hawk.  P.  C.  c.  71.  s.  1.  and  Res 
r.  Paris  and  others,  1  Sid.  431. 

X  Rex  r.  Orbell,  6  Mod.  42.,  cited  in  the 
note  to  I  Hawk.  P.  (J.  c.  71.  s.  1. 
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tugal  wuie»  nor  waa  it  drinkable  or  wholesome,  nor  did  It  b^ 
long  to  Fordenbourgh ;  to  the  great  deceit  and  damage  of  ^ 
said  Chowne,  and  againHt  the  peace,  kc.  (y)    Upon  thb  case 
considerable  doubts  were  entertained ;  but  it  seems  thal^  alH- 
raatelj,  judgment  was  gpven  for  the  crown,  and  that  the  true 
ground  of  such  judgment  was,  that  it  was  a  case  of  otmjpi- 
racy*  {%)    And,  even  if  it  were  not  a  case  of  conspiracj ;  yet, 
as  tiie  cheat  waa  effected  by  means  of  bartering  ftreteiided 
port  wine,  which  the  indictment  alleged  was  not  wmesome, 
or  fit  to  drink,  the  vending  of  such  an  article  for  drinking 
was  clearly  indictable ;  (a)  and  within  the  principh  already 
mentioned,  of  cheats  or  frauds,  by  which  the  public  may  be 
affected,  (b) 
Goverf'f         In  One  of  the  principal  cases  where  the  cheat  was  ellbcted 
efcc*tSI*by'  ^y  means  of  a  forged  instrumenff  tlie  indictment  charged  that 
means  of  a  tlie  defendant,  intending  to  client  J.  S.«  did  deceitfully  take 
forged  in-    upon  himself  tlic  stile  and  character  of  a  merchant,  and  did 
strument.     deceitfully  affirm  to  J.  S.  that  he  was  a  merchant,  and  had 
received  divers  commissions  from  Spain;  and,  in  order  to 
[*1373]  #induce  J.  S.  to  believe  the  same,  and  to  gpve  him  credit,  tiie 
defendant  deceitfully  produced  to  J.  S.  several  paper  wriHngSf 
which  he  falsely  aprmed  to  he  letters  from  Spain,  costaining 
commissions  for  jewels,  watches,  and  other  goods,  ti  the 
amount  of  40001.,  by  means  whereof  the  defendant  got  inte 
his  hands  two  watches,  the  property  of  J.  S.  whereas  in 
truth,  the  defendant  was  not  a  mercliant ;  and  the  p^^per  writ* 
ings,  containing  such  commissions,  ivere  false  awd  couniet' 
feit.    And  it  does  not  appear  tliat  tlie.  indictment  concluded 
against  the  form  of  the  statute,  though  the  false  tokens  made 
use  of  came  directly  within  the  stat  33  Hen.  VIII.  c  1.  (c) 
But  it  is  observed,  tliat  if  this  were  sustained  as  an  indict* 
ment  at  common  law,  the  fraud  being  practised  in  a  Brlvate 
transaction,  and  tlie  false  tokens  mere  private  letters,  naving 
no  semblance  of  public  authenticity,  the  only  ground  on  which 
the  judgment  can  be  maintained,  without  going  the  leqgth  of 
saying  that  the  stat  of  33  Hen.  V 111.  c.  1.  was  merely  de- 
claratory of  the  common  law,  is,  that  the  cheat  waa  effected 
by  means  of  a  forgery^  (in  which  all  are  principals  at  cam- 
mon  law ;)  and  that  the  publication  of  such  forged  iBfltrn- 


y  Reg.  t.  Macarty  and  Fordenbuureh,  '2 
Uoffd  Raym.  1179,  3  Ld.  Ravm.  487.  2  Uurr. 
1129. 

s  2  Ld.  Raym.  1184.  2  Burr.  MiO.  2  Ea<t. 
P.  C.  c.  18.  s.  1.  p.  824.  Upon  a  recent  dis- 
cunioD  of  Uiis  case,  (in  Rex  r.  Southerton, 
6  Eaft.  133,)  it  was  objected  to  such  con- 
struction that  the  word  conspiredj  was  not  in 
the  indictment ;  but  in  2  East.  P.  C.  ub,  tupr, 
it  is  said  that,  though  the  indictment  did  not 
charge  that  the  defendants  compired,  eo-no- 
mtfie.  yet  it  charged  that  they,  iogether^  ke, 
did  the  actt  imputed  to  them ;  which  might  be 
considered  to  be  tantamount. 


a  }ly  Lord  Kllenborough,  C.  J.,  in  Rex  r. 
Southcrton,  6  East.  Rep.  133. 

b  AntCy  13C2,  tt  seqtu  The  sale  of  cor- 
rupted wine,  cuntagiuusor  unwholesome  flesh, 
&c.  is  prohibited  by  an  ancient  statute,  51 
Hen.  III.  btat.  6.,  and  the  ordinance  fbt  bak- 
ers, c.  7.  under  severe  penalties.  Audi  bj 
the  stat.  12  Car.  II.  c.  25.  s.  U.  aoY  brawHC 
or  adulteration  of  wine  is  punished  witli  tlif 
forfeiture  of  100/.  if  done  by  the  wfaoleaak 
merchant,  and  40/.  if  done  by  the  vintner,  or 
actual  trader.     See  4  Black.  Com.  162. 

c  Rex  V.  Covers,  2  Say.  20«.  2  East.  P.  C, 
r.  1^.  8.  6.  p.  824,  825. 
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mentsy  Ibr  the  parpose  of  deceit,  was  in  itself  a  substantive 
offiBRoe,  indicteble  at  common  law.  (d)    And,  in  a  case  where  other  cases 
the  delbndaiit  was  indicted  for  falsely  and  deceitfully  obtain-  o^  forgeries 
ing  4501.  from  one  W.  Harle,  by  a  false  token,  vi%.  a  pro-  JJ^^^eau** 
m&aory  note^  in  the  name  of  R.  Hales,  payable  to  J.  E.,  &c.  at  common 
with  a  countN^it  indorsement  thereon,  the  jury  were  direct-  ^^^- 
ed  that  they  must  find  the  defendant  guilty  if  it  appeared  to 
be  m  ferged  instrument ;  the  instrument  being  a  false  token,  (e) 
But  a  forgery  could  not,  it  seems,  be  prosecuted  at  common 
law  as  a  cheat,  unless  it  were  successful ;  as  in  a  case  where 
ite  defendant  was  convicted  of  forgery  at  common  law  of  an 
aofuMtaHoe,  the  ^^urt  said,  that  there  was  no  reason  why  [^1374] 
the  oJKmoe  should  not  be  punished  as  a  forgery,  as  well  as  iS 
the  tting  fidiricated  had  been  a  deed,  but  that  it  could  not 
be  prosecuted  as  a  cheat  at  common  law  without  an  actual 
prejmdkef  which  was  an  Maining  on  the  statute  35  Hen. 
VflL  CfJ 

It  does  not  appear,  therefore,  tliat  these  cases,  when  duly  The  more 
euaainedy  are  contrary  to  that  which  has  been  given  as  a  defiiiitimi 
jacemte  definition  of  cheats  and  frauds,  punishable  at  of  cbMts, 
taw;  namely,  "The  fraudulent  obtaining  the  proper-  ^'V."?"* 
ty  af  aMtter,  by  any  deceitful  and  illegal  pracUce  w  token,  S^bes 
(abort  af  fehiny,)  ichidi  affects  or  may  affect  the  puMic"  {g)  them  as  a/- 
And  there  are  many  cases  by  which  it  is  supported ;  tending  ^''^^  ^^ 
4i  fdiw»,  that  a  dieat  or  fraud,  cfiected  by  an  unfair  dealing  ' 
and  impoalKoB  on  an  individual,  in  a  private  transaction 
batweea  the  ]iartie8,  cannot  be  the  subject  of  an  indictment 
4it'iWBUBaalaw. 

la  mm.isi^(  these  cases  of  impositions  upon  individuals  Cheats  by 
in  private  transactions,  which  have  been  holden  not  to  be  ■"^^"f  °^  * 
iodielable,  the  cheat  was  effected  by  a  mere  false  affirma-  faiw  affi?-' 
#0D,  or  bare  lie.     Thus  an  indictment  was  quashed,  upon  mation  in  a 
«Milion»  which  charged  the  defendant  with  selling  at  market  P"^^^ 
-a  aaok  of  com,  which  he  falsely  affirmed  to  be  a  Winchester  t[on,^oi. 
bashed,  whereas  it  was  greatly  deficient;  and  the  court  said,  <icn  not  to 
that  this  was  no  moi-c  tliaii  telling  a  lie.  (A)    And  an  indict-  l^^^uf '^' 
meat  was  also  quashed  which  charged  the  defendant  with 
flailing  to  a  peraon  eight  hundi*ed  weight  of  gum,  at  the  price 
of  seven  pounds  by  the  hundred  weight,  falsely  pretending 
and  aflhming  that  the  gum  was  gum  seneca,  and  that  it  was 
worth  seven  pounds  by  the  hundred  weight;  whereas,  in 
*trulb,  the  gum  was  not  gum  seneca,  but  a  gum  of  an  inferior  [^1375] 
kinfly  and  was  not  worth  more  than  thre«  pounds  by  the  hun- 

'  t  last.  P.  C.  c.  16.  s.  6.  p.  625.  in  2  East.  P.  C.  c.  18.  s.  2.  p.  817,  note  (a); 

e  llaks*B  ease,  ear,  Pen^clly,  C.  B.,  and      and  Id,  b.  6.  p.  825. 


J«%si,  1729.  9  St.  Tri.  75.  2  East.  P.  g  2  East.  P.  C.  c.  18.  s.  2.  p.  818. 

C  «.tn.-S.t.  p.  886. :  a  case  of  misdemeanor         Ti  Pinkney's  case,  2  East.  P.  C.  c.  18.  s.  2. 


mt  coaaObteWytMfore  tlte  statute  making  the  p.  818.,  cited  in  2  Burr.  1129.    But  see  ante 

ofleoce  Mamj,  1368 ;  that  this  case  might  have  come  tiiider 

f  Ward's  case,  2  Str.  749.     And  sec  furth-  n  different  consideration  if  the  vendor  bad 

er  the  authorities  collected  upon  this  subject  fraudulently  measured  the  com. 
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dred  weight  (t)  And  a  case  was  holden  not  to  be  indidable 
where  the  defendant  obtained  money  of  another,  by  pretend- 
ing that  he  was  sent  by  a  third  person  for  it :  and  Holt»  C.J. 
said,  **  Shall  we  indict  one  man  for  making  a  fool  of  another  ? 
Let  him  bring  his  action."  {k)  In  another  case  Uie  indict- 
ment set  forth,  that  the  defendant  came  to  the  shop  of  a  mer- 
cer»  and  afllrmed  that  siie  was  a  servant  to  the  Counteas  of 
Pomfret,  and  was  sent  by  her  from  St  James's  to  fetch  silks 
for  the  queen,  endeavouring  thereby  to  defraud  the  mercer; 
whereas,  in  fact,  she  was  no  servant  of  the  Countess  of  Pom- 
fret,  nor  was  sent  upon  the  queen's  account :  and  it  was  mov- 
ed in  arrest  of  judgment  that  this  was  not  an  indictable  oflence, 
there  being  no  false  token,  nor  any  actual  frand  committed  ; 
and  the  court  arrested  the  judgment,  saying  that  the  case  was 
no  more  than  telling  a  lie.  (/) 
And  it  appears  tliat  the  same  construction  will  prevail, 
con-  though  the  defendant  make  use  of  an  apparent  token ;  which 
[*1376J  in  reality  is,  upon  the  very  face  of  it,  of  no  more  credit  *than 
^1^'^  his  own  assertion,  (m)  An  indictment  at  common  law  charg- 
YftU,thouc^  ed  that  the  defendant,  deceitfully  intending,  by  crafty  means 
«n  ypgT"  and  devices,  to  obtain  possession  of  certain  lottery  tickets, 
Ummd^u  ^®  property  of  A.,  pretended  that  he  wanted  to  purchase  them 
it  be  of  no  for  a  valuable  consideration,  and  delivered  to  A.  a  fictitious 
more  crtdit  order,  for  payment  of  money  subscribed  by  him,  the  ddendanty 
pi!rl^?own  ^  purporting  to  be  a  draft  upon  his  banker  for  tiie  amonn^ 
antrtion.  which  he  knew  he  had  no  authority  to  draw,  and  that  It  would 
^^y  not  be  paid ;  but  which  he  falsely  pretended  to  be  a  good  or- 
thrdefend^  der,  and  that  he  had  money  in  the  banker*s  hands,  and  that  it 
ant  MTe  a  would  be  paid  ;  by  virtue  of  which  he  obtained  possession  of 
hu  banker"  ^^kcts,  and  defrauded  tlie  prosecutor  of  the  value.  And  the 
which  he  '  defendant  having  been  convicted,  tlic  Court  of  Ring's  Bench 
knew  he  arrested  the  judgment  Grose,  J.  said,  "  That  in  order  to 
thorir^to"'  make  this  case  something  moi-c  than  a  bare  naked  lie,  it  had 
draw,  and  been  said  that  the  defendant  used  a  false  token,  for  that  he 
^^^^li^  gave  a  check  on  his  banker ;  but  that  was  only  adding  anoth- 
biT  paidl^  er  lie ;  and  that  if  the  court  should  determine  that  this  case 
was  indictable,  lie  did  not  know  how  to  draw  the  line ;  for  it 
might  equally  be  said  tliat  every  person  who  overdrew  his 


i  Rex  r.  Lewis,  Say.  205.  Indictments 
quashed  upon  motion  may  be  considered  as 
authorities;  but  no  stress  can  be  laid  on  seve- 
ral caws  to  be  found  in  tlie  books,  particular- 
ly in  Mod.  Rep.,  where  indictments  of  this 
kind  were  refused  to  be  quashed  upon  motion, 
iMcause  it  was  the  practice  of  the  court,  as 
often  declared,  not  to  quash  on  motion  indict- 
ments for  ollences  founded  in  fraud  or  oppres- 
sion, but  leave  the  defendants  to  plead  ;  2 
East.  P.  C.  c  18.  s.  S.  p.  818.  note  (a),  citing 
5  Mod.  13.  6  Mod.  42.  12.  Mod.  49. 

it  Reg.  V.  Jones,  1  Salk.  379.  2  Ld.  Raym. 
1013.  And  see  also  Reg.  r.  Hannon.  6  Mod. 


311,  and  2  Hawk.  P.  C.  c.  71.  s.2  ;  andNe- 
huff's  case,  Salk.  151.,  where  the  defendant 
borrowed  600/.  of  a  feme  covert,  aad  promis- 
ed to  send  her  tine  cloth  and  gold  dost,  as  a 
pledge,  and  sent  no  gold  dust,  but  sooM  coarse 
cloth,  worth  little  or  nothing ;  and  the  court 
said  that  it  was  not  a  matter  criminal,  and 
that  it  was  the  prosccetor^s  fault  to  repose 
such  a  confidence  in  the  defendant. 

/  Br}'an*s  case,  2  Str.  886.  In  the  ca»  as 
cited  in  2  East.  P.  C.  c.  18.  s.  2.  p.  819.,  it 
is  said  that  the  defendant  obtained  &e  goods. 

m  2  East.  P.  C.  c.  18,  s.  2.  p.  819. 
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tnker  uaciI  a  IaIm;  token,  and  might  be  indicted  for  tL" 
!<-,  J.  said,  **  It  is  admitted  that  a  mere  falao  asacrtiont 
ircunipanied  by  a  rcrnnnnendatioii.  Is  not  indictable;  and, 
think,  there  is  nothing  in  tliis  casv  hoyond  the  defendant's 
n  faJsc  asMrtJoiu"  (n)     So  in  a  case  where  thp  deTendant*  vviiden'* 
_reviTr,  was  indicted  for  a  cheat,  in  sending  to  the  keeper  **"' 
(  lU)  alehonso  so  man^  vessels  of  ale,  marked  as  confining  difondiinr 
^  a  im-a'iure,  and  writing  a  letter  to  him,  assuring  him  K!nivencii 
i  ihey  did  contain  tliat  measure,  wlicn,  irt  fact,  Uiey  did  ^J^ 
it  contain  socli  mcasui-c,  but  so  much  less,  (cc. ;  the  indict-  ^!!!M!iZi^ 
int  was  i)uashed  npon  a  motion,  alter  argument,  as  contain-  B.c«riBln 
r  no  criminal  *cliargc.  (o)    Poster,  J.  indeed  doubted  con-  [*1377} 
■ning  this  case  when  it  was  cited,  because  it  seemed  to  him  monsure; 
tt  tbe  vessels  being  marked  as  containing  a  greater  quanti-  Slmtor'* 
JF  than  tl>cy  really  did,  werv,  false  tokens,  [p)     But  as  it  does  affirming 
t  appear  that  cheating,  by  means  of  mere  private  or  privy  ''"'  ?".. . 
l|^ra<t,  was  pimisliahle  at  common  law,  without  the  aid  of  the  Tn^Lin  ' 
lUitc  S3  Heiu  VIII.  c  l.{q]  it  is  well  observed,  npon  tliis  tuchmea- 
wbt  of  the  It-arncd  Judge,  tliat  possibly  the  court,  in  tlecid-  ""*' 
(  the  case,  Ihuitght  that  those  marks,  not  having  even  the 
ihlanco  of  any  public  authority,  but  being  merely  Uie  pri- 
B  mariis  of  the  dealer,  did,  in  effect,  resolve  themselves  in- 
a  more  than  the  dealer's  own  aflirination,  that  the  vessels 
tainnd  the  i]uantity  for  which  they  were  marked,  (r) 
IPbere  an  indictment  charged  the  defendant ;  for  that  he,  fi'""'Th» 
J  a  common  grist-mill,  and  being  employed  by  one  OefenLUni 
»  to  grind  three  bushels  of  wheat,  did,  with  force  and  "*'  .'^^l* 
I,  unlawfully  take  and  detain  forty-two  pounds  weight  of  't|,|tnr   ** 
lit ;  judgment  was  given  for  tlie  defendant  upon  a  demur-  com ;  boi- 
A  tiiien  being  no  actual  price  laid,  nor  any  charge  of  taking  'JV^ '?  *" 
nor  unreasonable  toll ;  and  it  being  a  matter  of  a  private  uatu'^'not 
ire^  Car  which  an  action  would  lie.  (s)  indictsbis. 

^afoUowing  case  has  been  considered  to  have  clearly,  cs-  wiietii«y'i 
Usbed  the  true  boundary  between  those  frauds  that  are,  ™^'.  ^'" 
f  tbiwe  that  are  not  indictable  at  common  law.  (t)    The  eaiio'Mof'' 
%  brewer,  was  charged,  by  an  indictment  at  com-  "V°'  '•>- 
Esr  that  he  intending  to  deceive  and  defraud  one  ^^{!||,,'*„ 
Wfbb,  of  iiis  money ;  falsely,  fraudulently,  and  de-  hoid«n  la 
p(4d  and  delivered  toliim  sixteen  galhms  of  *amber,  [*  1 37111 
■  eighteen  gallons  of  the  same  liquor,  and  received  be  onl<r  «a 
KU  iriullings.  as  for  eighteen  gallons,  knowing  there  were  ^jl^*"', 

a  gallons.     And  this  was  holden  clearly  not  to  be  and  im^otU 


I 


t.  Lbib,  1T%,   G.   T. 

i  EftH.  r.c.c.  18. 

I^Mt  fp  lt«liv-  Jarknin,  p»i' 


K.  565.    2 
1.  ■!.  p.  Big, 


Im.  It.  c.  M.  "  !•  a  ■  l>«li  dfswnon 
iriih  nhora  ilie  party  kn  p:  no  csib. 
_  •.  Wilder!,  dlBd  by  Lt).  Manifield, 
BtamlMilby  Deniion,  J.  in  Rfs  <:  Wheat- 

YOU   II.  35 


p  aBmr.  1139. 

}  U  Eoit.  P.  C.  c.  18. 1. 9.  p.  S3S,  834. 

r  9  Ea.1.  P.  C.  e.  IB. ».  3.  p.  Ma 

I  Channel]'!  can,  i  Sir.  793.  t  Euk  F. 
C.  c.  IS.  c.  2.  p.  SIS.  And  Bee  Ru  t.  B*]rM>| 
^ail.lSTB. 

I  By  Ld,  Kenyan,  C.  J.,  io  Lua'k  tmt,  t 

T.  R.  MS. 
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tion  on  an   an  indictable  offence,  but  only  a  civil  injury,  for  which  an  ac- 

indWiduai,  tton  lay  to  rccover  damages.     I^ord  Mansfield,  C.  J«  said,  ^  It 

fi^cubie"  amounts  only  to  an  unfair  dealing,  and  an  imposition  on  this 

oftDce  at    particular  man,  by  which  he  could  not  have  suffered  but  from 

coiMDOD      dig  own  carelessness,  in  not  measuring  tlie  liquor  when  he  re- 

***'  ceived  it ;  whereas  fraud,  to  be  the  object  of  criminal  proseni- 

tion,  must  be  of  that  kind  which,  in  its  nature,  is  circulated 

to  defraud  numbers,  as  false  weights  or  mcasui*e8,  false  tokens, 

or  where  there  is  a  conspiracy.*'  (u) 

The  doctrine  tliat  an  indictment  for  a  cheat  at  common  law, 
cannot  be  maintained  upon  a  mere  false  affirmatioUf  has  been 
subsequently  recognized,  (x) 
Hajrnef'f  And  in  a  case  of  very  recent  occurrence,  the  doctrine  of 
doctrinTof  ^  transaction  in  the  nature  of  an  unfair  dealing,  and  imposi- 
a  traniac-  tion  upon  any  particular  individual,  not  being  an  indictable 
tion  In  Uie  offence  at  common  law,  was  still  fuKher  established.  The  in- 
an^unku  dictment,  in  substance,  charged  the  defendant,  a  miller,  with 
deaiiocnDd  receiving  good  barley  to  grind  at  his  mill,  and  delivering  a 
impotidon  mixture  of  oat  and  barley  meal,  different  from  tiie  produce  of 
UcuTaxin'*  the  barley,  and  which  was  musty  and  unwholesome:  and  the 
dividual,  defendant  having  been  found  guilty,  it  was  assigned  for  error, 
uSictabie  ^^^^ngst  Other  things,  that  no  indictable  offence  was  chai^ged 
at  common  against  him.  As  to  one  of  the  grounds  upon  which  it  was  con- 
law,  fur-  tended  that  the  offence  charged  was  not  indic^ble,  namely^  that 
^2J^*|U^^  the  statement  should  have  been,  that  the  defendant  delivered  the 
this  can ;  barley  **  to  be  eaten  as  for  food,"  and  that  it  was  ^  not  fit  to 
jf******  be  eaten  by  man  ;*'  (y)  Lord  Ellcnborough,  C.  J.  said,  that 
[*1379J  •if  the  indictment  had  alleged  that  the  defendant  delivered 
SwwJ"  ^^^  barley  as  an  ai-tirle  for  the  food  of  man,  it  might  possi- 
witb  re-  biy  have  been  sustained  ;  but  that  he  could  not  say  that  its 
<»iving  being  musty  and  unwholesome  necessarily,  and  ex  vi  ter- 
SytoiJrind  ^*^^»  iniDorted  tliat  it  was  for  tlie  food  of  man ;  and  it  was 
at  hit  mill,  uot  Stated  that  it  was  to  he  used  for  the  sustcntation  of  man, 
and  deli-  only  that  it  was  a  mixtui-e  of  oat  and  barley-meal.  As  to 
meiuln  re-  the  Other  point,  that  tliis  was  not  an  indictable  offence^  be- 
turn  differ-  cause  it  respected  a  matter  transacted  in  the  course  of  trade, 
the  ^rod  ^^^  whcre  no  tokens  wei'e  exhibited  by  which  the  party  ac- 
oAEe  bw-*  quired  any  greater  degree  of  credit ;  his  lordship  said  that, 
ley,  and  if  the  case  had  been  that  this  miller  was  owner  of  a  soke 
luldu'wai'  "*^"»  *®  which  the  inhabitants  of  the  vicinage  were  bound  to 
hoiden  not  resort,  in  order  to  get  their  com  ground,  and  that  the  mil- 
dict^bf"  '^'"^  abusing  the  confidence  of  this  his  situation,  had  made  it 
a  colour  for  practising  a  fraud,  this  might  have  presented  a 
different  aspect :  but,  as  it  then  stood,  it  seemed  to  be  no 
more  than  the  case  of  a  common  tradesman  who  was  guilty 
of  a  fraud  in  a  matter  of  trade  or  dealing,  such  as  was  ad- 

u  Wheatley's  case,  2  Burr.  1125.     1  Black.         x  Bv  Lri.  Kenyon,  C.  J.,  iu  Rex  r.  Gibbs,  1 
Rep.  273.    2  East.P.  C.  c.  18.  s^  2.  p.  818.     East.  R.  135. 
-And  tee  anU^  1370  d  tequ.  v  .Sc  c  Trccvc*>  i  a.^e.  ante  1362. 
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▼ertad  to  in  Rex.  t.  Whcatley,  and  the  other  cases,  as  not 
being  indictable.  (%) 

Again  in  a  still  more  recent  case  where  the  indictment  Pyweirs 
against  the  defendants  wa^  for  a  conspiracy  to  cheat  and  de-  |^.^* 
fraud  the  prosecutor  by  selling  him  an  unsound  horse;  and  uniound'^ 
the  case  did  not,  upon  the  evidence,  assume  the  shape  of  a  horse  not 
conspiracy ;  Lord  Ellenborough,  C.  J.,  said,  that  if  such  a  »°*^'<^**"*- 
transaction  wei'e  to  be  considered  as  an  indictable  offence, 
then,  instead  of  all  the  actions  which  had  been  brought  on 
*  warranties,  the  defendants  ought  to  have  been  indicted  as  r«]3Q0l 
cheats :  and  that  no  indictment  in  a  case  like  this  could  be  ^  ^ 

maintained,  without  evidence  of  concert  between  the  parties 
to  eflfectuate  a  fraud.  And  the  defendants  were,  accordingly, 
acquitted,  (a) 

These  caaes  seem  sufficiently  to  suppoi*t  the  definition 
above  adopted,  (6)  and  to  shew  that  tlie  cheat  or  fraud  must 
be  eflbcted  by  some  deceitful  and  illegal  practice  or  token, 
idMA  ajfetiSf  or  may  affect  the  ptMiCj  in  order  to  be  indict- 
able at  common  law.  And  it  seems  also  to  result  from  these 
cases  that  a  cheat  or  fraud,  in  order  to  be  punishable  by  the 
common  law,  must  be  such  against  wliich  common  prudence 
oonld  not  have  guarded,  (c)  Indeed  it  can  hardly  be  sup- 
posed that  a  cheat  will  much  affect  the  public  which  is  open 
to  the  detection  of  any  man  of  common  prudence. 

With  respect  to  the  indictment  for  a  cheat  or  fraud  itt  indicunent. 
coiunon  law,  it  may  be  briefly  observed  that  where  the  trans- 
acUfMi  has  been  effected  by  false  tokens,  and  the  offence  is  so 
dtargedy  it  is  necessary  to  specify  and  set  forth  what  the  false 
tokcBB  were ;  and  it  is  not  sufficient  to  allege  generally  that 
tiie  dieat  was  effected  by  certain  false  tokens  or  false  pre- 
tences, (d)  But  it  does  not  seem  to  be  necessary  to  describe 
them  more  particularly  than  they  were  shewn  or  described 
to  flie  party  at  the  time,  and  in  consequence  of  which  he  was 
imposed  upon ;  and  it  is  also  said  not  to  be  necessary  to  make 
any  express  allegation  that  the  facts  set  foilh  shew  a  false 
token*  («)  An  objection  appears  to  have  been  made  to  one 
of  the  counts  of  an  indictment  for  a  cheat  at  common  law 
that  it  charged  tlie  false  pretence  to  have  been  made  to  one 
^^person  and  the  deceit  to  have  been  practised  on  a  different  [*138ll 
person.  (/) 


M  Rex    V.  Haynes,  4   M.  &  S.   214.    Qii. 
thrnvfore  the  case  of   Rex  r.  Wood,  1  Se&s. 
Cm.  S17.  where  the  defendant,  being  a  mil- 
ler, tod  indicted  for  changing  corn  delivered 
CO  lifaB  to  be  ground,  and  giving  bad  corn  in- 
stead of  it ;    a  motion  was  made  to  quash 
tJw  indictment,  because  the  transaction  was 
oalj  a  private  cheat,  and  not  of  a  public  na- 
ture ;  but  it  was  answered  that,  being  a  cheat 
iQ  the  way  of  trade,  it  concerned  the  pub- 
lic ;  and  the  court  were  unanimous  not  to 
qumah  it.     And  see  the  observations  as  to  the 
ftutbority  of  cases  of  this  kind^  in  which  the 


court  refused  to  quash  the  indictment^  anie^ 
1375,  note  (i). 

a  Rex  V.  Py  well  and  others,  1  Stark.  R. 
4a2. 

b  Ante  1374. 

c  1  Hawk.  P.  C.  c.  71.  s.  1,  2.  Rex  r. 
Wheailey,  2  Burr.  1125,  anit  1377.  By 
Fielding  arguend,  in  the  case  of  Young  and 
otliers,  3  T.  R.  99.  assented  to  by  BuUer  J., 
Id.  104. 

c/2  East.  P.  C.  c.  18.  s.  13.  p.  837. 

e  2  East.  P.  C.  c.  18.  s.  13.  p.  838. 

/  Lara's  case,  2  Leach  647. 


on  Pf  t%0tH,  ^  hf  Mk  rMm 


sEcnox  n. 


c.  I.  MMB  SO  Gu  a.  c  M.  ^ATmjPlB  VT  »  G.  IIL  c  64. 


XI.L 


V  c»lnr  v^entf  Ibr  saM  light 

I  aalavfallj  obtuwi  Md'goMn 
goods  ckattdftuijrwelsmtethdrlttllda 
oovlrary  to  light  aai  n— luifii^**  ood 
that  if  anj  penoo  or  penons,  of  *^  what  tttete  or 
BMTer  he  or  ihrf  he»  fkisHy  ud  derritfidly  oMata  or 
get  iato  his  or  th«r  hands  or  possrssion,  anT  BMiMT  gmds  chat- 
Hmau  teb  jewels  or  other  things  of  any  other  persoa  or  pencils,  \j 
f^^.  cvdoor  and  means  of  any  such  false  token  or  counterfeit  ht- 
f  •13321  ^^  Buuie  in  any  oflier  ^man^s  name,  as  is  aforesaid,  ttiat  thai 
iff  iflifri-    f^^  person  and   persons  so  offending,  and  being  thcfvof 


iff  iflifri-  ^^  person  and  persons  so  offending,  and  being  thcfvof 
>wi>t,  lawfiilly  convict,''  by  witnesses  taken  before  the  Lord  C^ftn- 
*^'  oellor,  or  by  examination  of  witnesses,  or  confession  taken  be- 

fore the  JQstices  of  assize  in  their  circuits,  or  before  the  jnstioes 
of  peace  in  their  general  sessions,  or  by  action  in  any  of  Ae 
king's  courts  of  record,  shall  have  and  suffer  such  loiietUon 
andjwnisbnient,  by  imprisonment  setting  upon  the  pillory  (A)  or 
otherwise,  by  anv  corporal  pain,  except  pains  of  death,  as 
as  shall  be  adjudged  by  the  person  before  whom  they  shall 
be  convicted.  The  statute  then  authorizes  justices  of  asalset 
and  also  two  justices  of  the  peace,  one  to  be  of  tlie  qitMnm^ 
to  commit  or  bail  offenders  to  the  assizes  or  general  ses- 
sions :  (i)  and  saves  to  the  party  grieved  his  civil  remedy  by 
action,  fcc  for  the  property  obtained,  {k) 
90  0«o.  II.      The  statute  30  Geo,  II.  c.  24,  s.  1.  recites  that  evil-dis- 

f  I  Ibwlu  P.  C.  c.  71.  f.  3.    8  Eait.  P.  C.     exct pt  in  cases  of  perjury,  &«.,  see  5$  Geo. 
e.ll.  s.  IS.  p.  138.  III.  c.  138,  mUty  211,  note,  (n) 

A  As  to  the  abolition  of  this  puniihment,        t  8.  3. 

^S.  4. 
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po0ed  persons  had,  by  various  subtle  stratageniSy  &c.  firaa-  c  24.  1. 1. 
dulently  obtained  divers  sums  of  money,  goods,  wares,  &c.  J^^jj^^f^ 
to  tibe  great  injury  of  industrious  families,  and  to  the  ma-  of  penoni 
nifest  prejudice  of  trade  and  credit;  and  enacts,  ^^that  all  obuinii^ 
persons  who  knowingly  and  designedly,   by  false  pretence  ^"^'t^' 
or  pretences,   shall  obtain   from  any  person   or   persons,  gem^frc. 
money,    goods,    wares,    or   merchandizes,    with    intent   to  »d«nactf» 
cheat  or  defraud  any  person  or  persons   of  the  same;  shall  Mnsotn 
be  deemed   offenders  against  law  and  the  public  peace;"  tainingmcH 
and  the  court  before  whom  such  offenders   shall  be  tried  '^^P^^ 
shall,  in  case  of  their  conviction,  order  them  to  be  fined  and  fauo  pn- 
imprisoned,   or  to   be  put  in  the  pillory,  (I)  or  publicly  tences, 
whipped,  or  to  be  transported  (according  to  the  laws  for  !^^i,hed 
the  transportation  of  felons)  for  the  term  of  seven  years,  as  by  fine, 
the  court  shall  think  fit.    The  second  section  enacts  tiiat  i™priMn- 
any  justice  of  peace,  before  whom  any  person  charged  on  ^^ping, 
oafli  with  any  such  offence  shall  be  brought,  may  commit  or  or  trani- 
*bail  the  party  to  answer  the  complaint  at  the  next  general  [*1383J 


or  quarter  sessions  of  the  peace,  or  next  sessions  of  oyer  porution 
aad  terminer  ^  and  shall  bind  over  the  prosecutor  by  recog-  yJaitr^ 
nisnnoe  in  a  reasonable  sum  to  prosecute,  or  in  a  sum  not 
less  than  double  the  amount  of  the  money  or  goods  fraudu- 
lently obtained,  if  they  shall  exceed  20(.  in  value.  By  a 
sabsequent  section  it  is  enacted  that  no  certiorari  shall  be 
granted  to  remove  any  indictment,  &c.,  had  in  pursuance  of 
the  act  (m) 

Tte  statute  52  Geo.  III.  c  64.  i*ecites  the  30  Geo.  IL  c  5SOeo.nu 
d4i^  aod  that  it  is  expedient  tiiat  the  provisions  of  the  said  ^^^s  the 
act  siMNild  be  further  extended ;  and  then  enacts,  *^  That  all  30  Geo.  11, 
persons  who  knowingly  and   designedly,  by  false  pretence  c.  24to 
or  pretences,  shall  obtain  from  any  person  or  persons,  or  {^iiJ^*by 
from  any  body  politic  or  corporate,  any  money,  goods,  wares,  false  pre- 
or  merchandizes,  or  any  bond,  bill  of  exchange,  bank  note,  ^^^'^^^ 
promissory  note,  or  other  security  for  the  payment  of  money,  note/se-  ' 
or  any  warrant  or  oi*der  for  the  payment  of  money  or  de-  curity, 
livery  or  transfer  of  goods  or  other  valuable  thing,  with  J^'o^^Jji,. 
intent  to  cheat  or  defraud  any  person  or  pei-sons,  or  any  erveiuabie 
body  politic  or  corporate  of  the  same,  shall  be  deemed  of-  thing. 
fenders  against  law  and  the  puUic  peace,  and  shall  be  lia- 
ble to  be  prosecuted  and  punished  in  like  manner  as  if  they 
had  knowingly  and  designedly,  by  false  pretence  or  pre- 
tences, obtain^  money,  goods,  wares  or  merchandizes,  from 
any  person  or  persons  with  intent  to  cheat  or  defraud  any 
person  or  persons  of  the  same." 

Upon  the  constiiiction  of  these  statutes  it  may  be  first  ob-  Consuuc- 
served  that,  though,  as   far  as  relates  to   such  cheats   as  |^g^*^[t,. 
amounted  to  forgeries  at  common  law,  the  statute  33  Hen.  tutes. 
YIII.  c.  1.  seems  not  to  have  created  any  new  offence;  (n) 

/  See  on/f,  note  (h)  n  Ward*s    case,    2  Lord   Raym.     1466. 

m  S.  SO.    SmithS  case.  Cowp.  34.  1.  Chit.      0«Brian's  case,  7  Mgd.  378.      2  East.  P.  C. 
CriiD.  L.  377.  c.  18.  ?.  9.  p.  832. 
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^jet  rrom  the  statements  in  the  title  and  reciting  part  of  that 
s^tute,  the  object  of  it  seems  to  have  been  to  reach  such 
frauds  as  wore  accomplished  by  means  of  prrry  tokens,  made 
in  other  men's  names :  (o)  and  such  therefore  as  might,  in 
many  cases,  be  deemed  not  sufficiently  to  affect  tiie  public 
to  be  made  tiic  subject  of  criminal  prosecution  at  common 
law.  (p)    It  is,  on  all  hands,  admitted  that  the  SO  Geo.  IL 
c.  24.  was  introductive  of  a  new  law.  {q) 
Meaning  of      It  has  been  generally  considered  that  a  false  ^prfDjf  token,  ^ 
^words    within  the  statute  33  Hen.  VIII.  c.  1.  must  be  some  real 
««rtrv       visible  mark  or  thing,  as  a  key,  a  ring,  &c. ;  and  that  it  must 
fo&i.^        be  calculated  to   gain  tlie  party  using   it  some  additional 
credit  and  confidence  beyond  his  own  assertions;  and  not 
merely   a  false  affirmation.     If  writingSf  therefore,  be  the 
tokens  made  use  of,  they  must  be  such  as  are  made  in  the 
names  of  third  persons,  (r)    And   the  false  token  must  be 
used,  and  the  property  obtained  thereby,  in  order  to  bring 
a  case  witiiin  the  statute.  (5) 
At  to  the         It  was  the  opinion  of  seven  of  the  judges,  that  the  staL 

iijjllbt^i.  ^^  '*^"-  V*''-  ^'  ^-  ^^  confined  to  cases  of  obtaininc  goods 
•din the  'Mn  other  men*s  names,  by  false  tokens  or  counterfcit  kt- 
n>|"M  of  a  ters,'^  made  in  any  other  man's  name ;  and  that  the  statute 
,^„,  ^"^  so  Geo.  II.  c.  24.  extended  that  law  to  all  cases  where  goods 
were  obtained  by  false  pretences  of  any  kind  :  bnt  tliat  botii 
these  statutes  were  confined  to  rases  where  the  credit  was 
obtained  in  the  name  of  a  third  person^  and  did  not  extend 
[*1385]  *to  cases  wlierc  a  man,  on  liis  o\mi  account,  got  goods  rtrith 
an  intention  to  steal  them,  (t)  The  latter  branch  of  tiiis  opi- 
nion is  admitted  as  undoubtedly  true,  as  to  both  the  statutes, 
in  the  sense  in  which  it  was  applied  by  the  judges,  in  con- 
distinguishiiig  cases  of  larceny  from  cheats,  (u)  But  with 
respect  to  the  former  branch  of  it,  though  supported  as  to 
the  33  Hen.  VIII.  c.  1.  by  the  express  words  of  that  sta- 
tute, which  speaks  of  privy  tokens  and  counterfeit  letters, 
"  in  otlier  men\s  names  ;'*  yet  it  is  obsei*\'ed  that  the  terms  pf 
the  30  Geo.  11.  c.  24.  are  much  more  genei*al,  and  do  not 
contain  any  such  restnctive  woHs.  (x)  And  it  is  furttier 
observed,  that  the  30  Geo.  II.  c.  24.  was  purposely  passed 
in  order  to  supply  the  deficiencies  of  the  32  Hen.  VIII.  c.  1. 
and  that  the  interpretation  in  question  seems  scarcely  con- 

o  2  East.  P.  C.  c.  18.  s.  9.  p.  833.  iverson  had  sent  him  to  receive  twen^  pounds, 

p  Ante^  1374,  et  tequ.  and  received  it,  whereas  such  person  did  not 

q  2  East.    P.    C.   c.    18.    s.    9.   p.   834.  send  him,  it  was  holden  not  to  be  aa  offence 

Young  and  others,  (caiso  of,)  3  T.  R.  104.  within  this  statute. 

p09L  1385.  '  Hex  r.  Biian,  2  Sess.  Cas.  27.     1  Hawk, 

r  2  East.  P.  C.  c.  18.  s.  7.  p.  827.    And  P.  C.  c.  71. ».  11. 

see  Rex  v.  Lara,  anie,  1376.  Rex  v.  Wilders,  /  Pear's  case,  2  East.  P.  C.  c.  16.  s.   112. 

antCj  itnd»  as  to  mere  false  affirmation.     And  p.  689. 

in  Rex  v.  Munos,  2  Str.  1 127.     1  Hawk.  P.  ti  2  East.  P.  C.  c.  18.  s.  9.  p.  832. 

C.  c.  71.  s.  9.,  where  one  man  went  to  the  x  Jd,  Ibid. 

house  of  another,  and  pretended  that  such  a 
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sistent  with  the  doctrines   laid  down   in  several  decided 

cases,  (jf) 

The  statute  30  Geo.  II.  c.  24.  only  enlarges  the  descrip-^  The  33 
tioD  oftheoflTence  in  the  statute  33  Hen.  VIII.  c.  1.    Both  "i";^ 
statutes  are  made  in  pari  materid  ;  and  whatever  has  been  the 
determined  in  the  construction  of  one  of  them  is  a  sound  rule  ^^^^^'  ^^' 
of  construction  for  the  other. (»)  tipJi^  * 

The  following  is  an  important  case,  in  which  the  construe-  materia. 
tion  of  these  statutes  received  great  explanation. 

The  indictment  was  framed  on  the  statute   30  Greo.  II.  Young  and 
c  24. ;  and  the  first  count  chareed  that  the  four  defendants,  (c^M^f,) 
Toungf  Randal,  MuUins,   and  Osmer,  fraudulently  intend-  indictiMac 
ing  to  obtain  the  money  of  the  king's  subjects,  by  false  co-  c"*^*ii^ 
lours  and  pretences,  unlawfully  and  knowingly,  &c.  did  falsely  24.  *for  ov 

tretcnd  to  one  Thomas,  that  Young  had  made  a  bet  of  five  taining 
undred  guineas  on  each  side,  with  a  colonel  in  the  *army,  ['''1386] 
then  at  Bath,  ttiat  one  Wm.   Lewis   would,   on   the  next  ^^^^y  **"" 
day,  run  on  the  high  road,  leading  fi*om  Gloucester  to  Bris-  false  pre- 
to(  ten  miles  in  length,  within  one  hour  ^  and  that  Young  tence  of 
and  MuUins  did  go  two  hundred  guineas  each  in  the  bet,  ^^"°^? 
and  Randd  did  go   the  other  hundred  guineas:  and  that,  betfsaidto 
under  colour  and  pretence  of  such  bet,  they  obtained  from  have  been 
Thomas,  as  a  part  of  such  pretended  bet,  twenty  guineas  of  ^fjjh'^anoih- 
the  five  hundred  guineas;  by  which  said  false  pretences  the  er;and 
defendants  unlawfully,  &c.  obtained  from  the  said  Thomas  which  was 
the  said  twenty  guineas,  with  intent  to  cheat  and  defraud  ^^^ed  the 
him  thereof;  whereas,  in  truth,  no  such  bet  had  been  made,  next  day. 
&C.  against  the  form  of  the  statute,  &c.    A  second  count 
stated    tiie   bet  to   have   been   made   between  Young   and 
Osmer.    The  defendants  having  been  found  guilty,  this  in- 
dictment was  removed  by  writ  of  error  into  the   Coui-t   of 
King's  Bench,  and  several  errors  assigned ;  one  of  which  was, 
that  the  supposed  false  pi*ctences  shewn  in  the  first  and  second 
counts  were  neither  contraiy   to  the  statute  33  Hen.  VIII. 
c«  1.,  or  the  30  Greo.  II.  c.  24.,  or  any  other  statute.     And 
it* was  argued  that  the  transaction  itself  was  not  tlie  subject 
matter  of  a  criminal  prosecution,  for  that  it  did  not  affect 
the  public;  and  that  it  was  one  against  which  common  pni- 
dence  might  have  guarded :  for,  as  it  was  the  representation 
of  a  future  trensaction,  the  party  had   an  opportunity  of  in- 

![uiring  into  the  truth  of  it,  and  therefore  it  was  his  own 
ault  if  he  were  deceived :  but  the  objection  was  overruled. 
Lord  Renyon,  C.  J.  said,  •*  Undoubtedly  this  indictment, 
being  founded  on  the  statute  of  30  Geo.  II.  c.  24.,  is  dif- 
ferent from  a  common  law  indictment.  When  it  passed, 
it  was  considered  to  extend  to  every  case  where  a  party 
had  obtained  money  by  falsely  representing  liimself  to  be 

jr  Jd.  ibid.     Sec  Youn^'b  case,  ;'05/. ;  and  z  Per  Duller.  J.  in  Rex  r.   Ma«on,  2  T. 

U'jiciKll't  case,  po^t,  131*0.  R.  586. 
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in  a  situation  in  whidi  he  was  not,  or  any  occurrence  that 
had  not  happened,  to  which  persons  of  ordinary  caution 
might  give  credit  The  statute  of  33  Hen.  YIIL  c  1.  re- 
quires a  false  seal,  or  token,  to  be  used  in  order  to  bring 
the  person  imposed  upon  into  the  confidence  of  the  other; 
but  that  being  found  to  be  insufficient,  the  statute  SO  Geo. 
II.  c  24.  introduced  another  offence,  describing  it  in  terms 
[*1387]  •extremely  general.  It  seems  difficult  to  draw  the  line,  and 
to  say  to  what  cases  this  statute  shall  extend ;  and  therefioare 
we  must  see  whether  each  particular  case,  as  it  arisea,  comes 
within  it."  Uis  lordship  then  adverted  to  the  Am^  of  the 
case  before  the  court ;  and  after  saying  that  tiie  4k|eiidants, 
morally  speaking,  had  been  guilty  of  an  offenoey  poceeded 
thus :  **  I  admit  tiiat  there  are  certain  irregularitifa  which 
are  not  the  subject  of  criminal  law.  But  when  the  criminal 
law  happens  to  be  auxiliary  to  the  law  of  morality,  I  do  not 
feel  any  inclination  to  explain  it  away.  Now  this  oflfence  is 
within  the  words  of  the  act ;  for  the  defendants  have»  by  fidse 
pretences,  fraudulently  contrived  to  obtain  money  trim  tiie 

Erosecutor ;  and  I  see  no  reason  why  it  should  not  be  held  to 
e  within  the  meaning  of  the  statute.''  Ashhurst,  J«  aaidt  in 
giving  his  opinion,  ^'  The  statute  30  Geo.  II.  c  24.  onerted 
an  offence  which  did  not  exist  before,  and  I  think  it  includes 
the  present  The  legislature  saw  that  all  men  wvre  not 
equally  prudent,  and  this  statute  was  passed  to  pratoct  the 
weaker  part  of  mankind.  The  words  of  it  are  very  gettenJ^ 
'  All  persons  who  knowingly  by  false  pretences  diall  obtain 
from  any  person  money,  goods,  &c.  with  intent  to  cheat  or 
defraud,  &c.  ;*  and  we  have  no  power  to  I'cstrain  their  opera- 
tion.'' And  by  BuUer,  J.  **  It  is  in  this  case  nece88ai7  to 
consider  both  the  statute  33  Hen.  YIII.  c.  1.,  and  tlte  SO  Geo. 
II.  c  24.  By  the  former  of  those  the  offence  consists  in  ob- 
taining money  or  goods  by  false  tokens ;  and  unless  some 
token  be  used,  the  case  does  not  come  within  that  act.  Now 
suppose  a  token  had  been  produced  in  tliis  case,  and  that  the 
defendants  after  telling  their  story  to  the  prosecutor,  had 
said,  *  If  you  have  any  doubt,  here  is  the  colonel's  gprge^' 
I  think  it  would  have  fallen  within  the  statute  of  33  Hen. 
VIII.  If  it  would,  then  let  us  consider  what  effect  the  30 
Geo.  II.  c.  24.  has  on  the  case : — the  legislature  thouf^t  that 
the  former  statute  was  too  limited  ;  and  therefore  the  30  Geo. 
II.  c.  24.  was  passed;  which  enacts,  <  That  all  persons  who  shall 
obtain  money  from  others  by  false  pretenceSf  with  intent  to 
[*1388]  cheat  or  defraud  such  pei-sons,  shall  *be  deemed  offenders 
against  the  public  peace.  The  statute,  therefore,  cleariy  ex* 
tends  to  cases  which  wei'c  not  the  subject  of  an  indictniiuit  at 
common  law.  The  ingi*edients  of  this  offence  are,  the  ob- 
taining money  by  false  pretences,  and  with  an  intent  to  de- 
fraud. Barely  asking  another  for  a  sum  of  money  is  not 
sufficient :  but  some  pretence  must  be  used,  and  that  pretence 
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false ;  and  the  intent  is  necessary  to  constitute  the  crime.  If 
the  intent  be  niaile  out,  and  tlie  false  pretence  used  in  oi*dcr 
to  cifert  it^  it  brings  the  case  within  this  statute.'*  (a) 

It  was  argued  in  this  case,  that  even  the  generaJity  of  tlie  Qu^whcth- 
term  **  false  pretences/'  in  the  statute  50  Geo.  II.  c.  24.  does  ^r  the  30 
not  extend  tlio  law  to  cases,  against  which,  common  caution  24l^extend8 
may  guard :  but  Ashliurst,  J.  said,  as  we  have  seen,  that  as  Uie  law  to 
all  men  were  not  equally  prudent,  this  statute  w  as  passed  to  ^^^' 
protect  the  weaker  pai*t  or  mankind ;  still,  however,  it  is  ob-  ulldTcom- 
scrved,  it  may  be  a  question  whether  the  statute  extends  to  monpru- 
every  false  pretence,  either  absurd  or  irrational  upon  the  face  ^^J^  "*^ 
of  it,  or  sucn  as  the  party  has,  at  tlie  very  time,  the  means  of   , 
detecting  at  band ;  or  wlietlier  tlie  words,  whicli  are  general, 
shall  be  constnied  co-extensively  with  the  cheat  actually  ef- 
fected by  means  of  the  false  pretence  used.    And  it  is  sug- 
gested, that  these  may,  {lerliaps,  be  matter  proper  for  the 
consideration  of  the  jury,  with  the  advice  of  the  court,  (b) 

III  the  case  which  has  been  just  given  so  much  at  length.  Count  Vii- 
BuIIer,  J.  citsd  the  follow  ing,  as  a  case  in  point :  tlie  defend-  ieneuve*s 
ant.  Count  Villeneuve,  applied  to  Sir  T.  Bi-oughton,  telling  e/obt!2^ 
liim  that  be  was  inti*ustcd  by  tlie  Duke  de  liauzun  to  take  by  the  prii- 
some  horses  from  Ireland  to  London,  and  that  he  had  been  °i"^fl?" 
detained  so  long  by  conti*ary  winds  that  his  money  was  spent;  pretence 
by  which  representation  Sir  T.  Broughton  was  induced  to  &c-  and 
advance  some  money  to  him ;  after  which  it  turned  out,  that  |j^*/ui"| 
tlie  prisoner  never  had  been  employed  *by  the  Duke  de  r*]3891 
Lauzun,  and  that  his  whole  story  was  a  fiction.    For  this  jjig  money 
offence  he  was  convicted,  and  sentenced  to  hard  labour  on  the  was  spent, 
Thames.  U)  *'®*^'"  *® 

^  ■■■Miivfw  yt-y  ^  within 

It  has  been  agreed  upon  by  all  the  Judges,  thai  a  case  will  the  so  Geo. 
be  within  the  statute  30  Geo.  11.  Ct  24.  whoi-e  the  credit  is  !'•  c.  24. 
created  by  means  of  the  false  pretence  ;  and  tlicy  held  that  in  Witchcirs 
the  folio wiiiGT  case  tlie  prisoner  would  not  have  obtained  the  <=»««•.  a 

■  •^1.?       XI       o  t  A.       I'll        ji*  J       mi      supcriii- 


in 


credit,  but  for  the  false  account  which  he  delivered.    The  tcnSanV 
evidence  was  that  the  proscrutoi's,  from  whom  the  prisoner  a  clothing 
was  charged  with  obtaining  money  by  false  protences,  were  ^'havinl?* 
clothiers;  that  the  prisoner  was  a  shearman,  in  their  service,  to  keep  an 
and  employed  to  superintend  the  other  shearmen,  and  to  take  account  of 
an  account  of  the  persons  employed,  and  of  the  amount  of  of*ihe"arei« 
their  wages  and  earnings ;  that  at  the  end  of  each  week  he  employed, 
was  supplied  with  money  to  pay  the  differont  shearmen  by  ^"^  ***® 
the  clerk  of  the  prosecutoi*s,  who  advanced  to  him  such  sum  theirearn* 
as,  according  to  a  w^ritten  account  or  note  delivered  to  him  ings  and 
liy  the  prisoner,  was  necessary  to  pay  them.    The  prisoner  ^^deilVer^u 
was  not  authorized  to  draw  from  tlie  clerk,  lor  money  gene-  in  every 
rally  on  account,  but  merely  far  the  sums  actually  earned  by  ^  f ®J|»  ^^" 
fAe  shearmen  ;  and  the  clerk  was  not  authorized  to  pay  him 

a  Young  and  others  (case  of)  i781K    3  T.         r  Villcnruvc's  case,  cor.  Mnreton,  C.  S,  6t 
n.  98.  Uitster,  and  Buller,  J.  Chester,  1773.    3  T. 

1}  2  EaM.  P.  C.  c.  IG.  <:.  8.  p.  328.  R.  104,  lOJ. 

VOJL.  J  I.  .3»S 
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false  ac-  aiiy  sums  except  what  he  carried  iii  in  his  account  or  note  as 
~^*  S  *^®  amount  of  what  was  due  to  the  shearmen  for  the  woik. 
obuhieda  they  had  done.  It  appeared  that  the  prisoner  on  the  9th 
larger  turn  September  1 7969  delivered  to  the  prosecutor's  clerk  a  note  in 
^"Indit  writing  in  the  following  form,  «  9th  September  1796,  Shear- 
wai  boiden  men  £44.  lls.  Od./'  which  was  the  common  form  in  which  he 
i^dL^'  ™^^^"^  ^^^  account  of  the  amount  of  their  week's  wages. 
Geo.  n.  c.  -^nd  it  further  appcai-ed,  that  in  a  book  in  his  hand  writing, 
t4.  which  it  was  his  business  to  keep,  (of  the  men  employed,  of 

the  work  they  had  done,  and  of  their  earnings),  tiiere  were 
the  names  of  several  men  who  had  not  been  employed,  who 
•       were  entered  as  having  earned  different  sums  of  money,  and 
^.    also  false  accounts  of  the  work  done  by  those  who  were  em- 
[*1390]  ployed;  *8o  as  to  make  out  the  sum  stated  in  the  note  to  be 
due  to  the  shearmen.     Upon  this  evidence,  the  jur}'  found  the 
prisoner  guilty ;  but  sentence  was  respited  in  order  to  take 
the  opinion  of  tiie  Judges,  whether  tliis  case  were  within  the 
statute  SO  Geo.  II.  c.  24.,  the  prisoner's  counsel  contending 
that  no  cases  were  within  the  statute  but  those  where  the 
original  credit  was  obtained  by  means  of  the  false  pretence; 
and  that  it  did  not  extend  to  cases  where  there  was  a  previ- 
ous confidence,  as  he  said  was  the  case  here.     The  JodgCB^ 
after  some  difference  of  opinion,  ultimately  all  agreed  on  the 
principle,  that  if  the  false  pretence  created  the  credit  the  case 
was  within  the  statute ;  and  they  considered  that  in  this  case 
the  defendant  would  not  have  obtained  the  credit,  but  for  the 
false  account  wliich  he  had  delivei*ed  in,  and  therefore  that  he 
was  properly  convicted,  (d) 
Story's  In  the  following  case  it  was  contended,  that  whei-e  a  party 

*^"^*iie7^*  obtained  money,  by  assuming  a  character  which  did  not  be- 
obtjUoed  '^ng  to  him,  without  making  any  false  dedarationsy  or  assir- 
money  twtis,  the  statute  did  not  apply.  The  indictment  charged, 
kwpe^of  a  ^*^  ^^^  prisoner  fraudulently  and  deceitfully  produced  9sA 
port-office,  delivered  to  E.  the  wife  of  Jdin  Rayner,  which  John  Ray- 
^  •»"™-  ner  was  employed  in  the  business  of  the  post-oflSce,  as  dc- 
the'^rioD  V^^y  P<>st-master  of  the  town  of  Nottingham,  an  order  for 
mentioned  payment  of  money,  commonly  called  a  money  order,  to  wit, 
in  a  money  foi.  ^^  payment  of  the  sum  of  one  ])ound,  to  one  John  Storcr; 
which  be  and  that  he  unlawfully,  6lc.  pretended  to  the  said  E.  Rayaer, 
presented  that  he  was  the  person  named  in  the  said  oi*der,  by  means 
Sen^^but  ^^  which  false  pretence,  he  unlawfully,  &c.  obtained  bom 
b3  did' net  the  Said  E.  Rayner  the  sum  of  one  pound  of  the  monies  of 
f**^%'"^  the  said  John  Rayner,  with  intent  to  cheat  and  defraud  the 
ctaTaUon,  ^^^  •*^**"  Rayner ;  averring  also,  that  the  prisoner  was  not 
or  asser-'  the  porson  named  in  the  order,  nor  the  person  entitled  to 
r#^  '^Q  Vl  ''®^^^®  ^^  money  therein  mentioned.  There  was  a  secoad 
[  1391 J  «count  differing  from  the  first  only  in  alleging  the  money  to 

d  Witcheirs  case,  East.  T.  and  Trin.  T.      not  to  have  any  sum  he  tltougbt  fit,  on  ac- 
1798.    3  East.  P.  C.  c.  18.  s.  8.  ji.  830.    One      count ;  but  only  so  much  as  was  n'orked  out. 
«*f  the  Judges  ob«f>i-veU.  that  the  prisoii*;r  was 
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be  Jolm  Storer'sy  and  the  intent  to  be  to  cheat  him.    It  ap-  der,  to  ob- 
peared  in  evidence,  that  the  prisoner  went  to  the  post-office  t^i"  ^^e 
at  Nottingham,  and  inquired  of  Mrs.  Rayncr,  who  trans-  ™°"^3^* 
acted  the  business  there  for  her  husband,  if  tiiere  were  any 
letters  directed  to  <<John   Story,  post-office,  Nottingham, 
to  be  left  till  called  for."    Mrs.  Rayner  finding  amongst  the 
letters  one  directed  for  **  John  Storer  to  be  left  till  called  for, 
Nottingham,"  and  supposing  it  to  be  the  letter  for  which  the 
prisoner  inquired,  delivered  it  to  him.    The  direction  then 
upon  the  letter  was  a  rc-dircction  of  it  from  Northampton,  to 
which  place  it  had  been  originally  sent  from  Nottingham. 
The  prisoner  on  receiving  it,  objected  to  the  payment  of  two 
shillings  for  the  postage,  saying,  <<  It  was  too  much  from  Man- 
chester ^'  but  he  paid  the  money,  and  went  with  the  letter  in- 
to the  office  passage,  where  he  i*emaincd  a  sufficient  time  to 
have  read  it,  after  which  he  returned  into  tiie  office  with  the 
money  order  in  question,  which  had  been  enclosed  in  the  let- 
ter, and  offered  it  to  Mrs.  Rayner.    Mrs.  Rayner  told  him, 
he  must  write  his  name  on  the  back  of  the  order  before  she 
could  pay  him  the  money,  upon  which  ho  wrote  his  real  name, 
John  Story,  and  she  paid  him  with  a  one  pound  note.    He 
then  told  her,  that  if  she  would  look  again  she  would  find  an- 
other letter  for  him,  from  Manchester,  which  she  did,  and  he 
K'd  for  it    The  order  in  question  (which  was  signed  by 
rs.  Rayner  in  the  name  of  her  husband),  was  in  the  follow- 
ing form. 

•'  No,  52.  Order  given  by  one  Deputy  on  another. 

**£!.  Post-Office,  Nottingham,  Augt.  2d.  1804. 

•'At  sight  pay  John  Storer,  according  to  my  letter  of 
advice  of  the  number  and  date,  ttie  sum  of  one  pound,  and 
place  the  same  to  the  account  of  the  money  order  office." 

J.  Rayner. 

"To  the  Post-master  of  Noiihamptou. 

•*  This  order  must  be  signed  by  tlie  person  to  whom  it  is 
made  payable,  and  sent  up  with  the  quai*terly  account,  as  a 
voudi^  for  the  payment'* 

♦The  terms  of  tlie  letter  clearly  explained,  that  tlie  order  [  1392] 
ooold  not  have  been  intended  for  the  prisoner :  and  it  was 
proved^  tibat  when  he  was  first  apprehended,  he  denied  having 
reodved  the  money,  or  having  ever  seen  Mrs.  Rayner :  but 
he  afterwards  assigned  a  want  of  money  as  the  reason  of  his 
conduct  In  the  convci-sation  with  Mrs.  Rayner,  she  never 
asked  him,  if  he  was  the  person  for  whom  the  letter  and  or- 
der were  intended;  nor  did  he  say,  that  he  was  so.  The 
prisoner's  counsel  contended,  that  as  the  order  was  given  to 
the  prisoner  by  Mi*s.  Rayner  herself,  and  the  prisoner  had 
merely  presented  it  to  her  for  payment,  without  making  any 
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untrue  declaratiou*  or  assei-tion^  the  case  was  not  within  the 
statute.  The  learned  Judge  left  it  to  the  jury  to  find  against 
the  prisoner*  if  they  were  satisfied,  that  by  his  conduct  he  had 
fraudulently  assumed  a  character  which  did  not  belong  to  hinif 
although  he  had  made  no  false  assertions:  and  the  iury  found 
him  guilty.  But  the  sentence  was  respited,  in  order  to  take 
tlie  opinion  of  tlie  Judges,  as  well  upon  the  objection  made  a& 
upon  a  further  doubt,  whether  tlie  signature  of  the  prisoner'a 
name,  under  the  ciirumstanccs,  did  not  amount  to  a  forgery 
of  a  receipt  for  money,  in  which  the  lesser  offence  was  merg- 
ed. No  opinion  of  the  Judges  was  ever  delivered  in  this  case ; 
but,  at  tlie  subsefjueiit  assi'/ea,  the  prisoner  was  sentenced  tu 
three  montlis'  imprisonment,  (e) 
Freeih'*  It  appeal's  also,  from  the  following  case,  tliat  there  may  he 

raw.   The  a  Sufficient  fulsc  prctcncc  withiu  the  statute  30  Geo.  II.  by 
taring  a"  '    tlie  acts  and  conduct  of  the  party,  without  any  verbal  repre- 
couiiterfeit  seutatious  of  a  false  and  fraudulent  nature.     The  first  count 
^!!.;?i*     of  the  indictment  was  fnimcd  on  the  33  lien.  YllLc  1. :  but 
note,  hcM    it  was  nilcd  that  tliis  (Miiild  not  be  supiN)rte<L    The  second 
lobetanta-  count  Was  on  the  statute  30  Geo.  II.  c.  C4.  and  stated,  tliat 
I^I^Miita*  ^^  prisoner,  intending  to  cheat  and  defraud  John  Beebee,  of 
tion  that  it  his  monies,  goods,  and  merchandises,  on  &.C.,  did,  falsely*  &c. 
r^'iooQi  "^'>  pul'Ii^l'*  offer,  and  tender  to  the  said  J.  ^B.alalsey 
[*1393J  forged,  and  counterfeit  pajier.  as  and  for  a  true  paper,  and 
did  tlien  and  theiTs  falsely,  knowingly,  and  designcclly,  finuidu- 
lently  and  wickedly,  pi'etend  to  tiie  said  J.  B.  that  the  sud 
false,  hi\  ]ia]R*r  was  a  true  pafier,  and  signed  by  one  Wni. 
Sparrow,  which  paper  was  as  follows. 

Wolverhanipion.  27  Feb.  180r. 
I  pi*omise  lo  pay  the  beaiTr  on  deniaiul  the  sum  of  ten  aliil- 
lings  and  six-pence. 

Wm.  Sparrow. 

with  intention  the  monies,  goods,  \c.  of  tlic  said  J.  B.  ti>  ob- 
tain, well  knowing  such  paiHT  to  be  forged  and  counterfeit; 
by  means  of  which  false  pretences,  he  did  obtain  from  the  said 
J.  B.  a  sum  of  money,  to  wit,  nine  shillings  and  tenpence, 
against  the  form  of  the  stsitute,  Acr.  The  third  count  stated, 
that  the  prisoner,  contriving  and  intending  to  cheat  and  de- 
fraud the  said  J.  B.  of  his  monies,  goods,  &c.,  on,  &c.  did 
fraudulently  and  wickedly  utler,  publish,  offer,  and  tender  to 
tlie  said  J.  B.  a  false,  forged,  and  counterfeit  paper,  as  and 
for  a  true  paper,  and  which  he  then  and  thei*e  did  pretend 
and  represent  to  the  said  J.  B.  to  be  a  true  paiier,  subscribed, 
&c.  (and  setting  foilh  the  papier,)  with  intention  to  cheat  and 
defraud  the  said  J.  B.  and  the  monies,  goods,  &c.  of  the 
said  J.  B.  fraudulently  to  obtain,  well   knowing  the   said 

f  Rex  c.  Story,  rw.  Chainbrr,  J.  .Vo/'jngftow  Lent  Ass.  1S05.  Mf?. 
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paper  to  be  forg^  &c.  by  means  ai*  which  last  mentioned 
false  pretences,  he  did  then  and  there  fraudulently  obtain 
from  the  said  J.  B.  a  sum  of  money,  to  wit,  nine  shillings 
and  ten-pence^  of  the  money  of  the  said  J.  B.    It  appeared 
by  the  evidence  of  John  Beebee,  that  the  prisoner  came  to  his 
shop  at  Bilston,  on  a  Saturday  night,  and  asked  for  a  loaf; 
that  he  served  him  with  one  for  five^pencc ;  that  the  prisoner 
then  asked  for  some  tobacco,  and  the  witness  served  him  with 
an  ounce  for  three-pence,  upon  which  the  prisoner  threw  down 
a  note  for  ten  shillings  and  sixpence.    The  witness  said  he 
had  no  change,  but  in  copper,  which  tlic  prisoner  said  would 
do ;  and  the  witness  then  gave  him  nine  shillings  and  ten- 
pencct  in  conper,  which  ho  *took,  together  with  the  loaf  and  [*1394} 
tobacco,  ana  went  away.    The  note  was  that  which  was  set 
forth  in  the  indictment,  and  was  a  forged  note :  and  it  was 
pi*oved  that  the  prisoner,  in  the  course  of  the  same  evening 
and  the  next  morning,  put  off  several  other  notes  of  the  same 
kind  and  amount,  and  all  forged.    Sparrow  was  a  person  of 
good  credit;  and  his  notes  unuer  twenty  shillings  were  gene* 
rally  circulated  in  that  neighbourhood,  as  it  was  found  im- 
practicable to  pay  in  cash,  or  larger  notes,  the  wages  of  the 
numerous  day-labourers  engaged  in  the  iron  manufactories. 
But  by  the  statute  15  Greo.  III.  c.  51.  s.  1.  promissory  notes» 
kjc*  negptiabte  for  any  sura  less  than  twenty  shillings,  w^re 
declared  absolutely  void  and  of  no  effect ;  and  the  second 
section  of  that  act  declared,  that  if  any  person  should  publish 
or  utter  such  notes,  &c.  for  a  less  sum  than  twenty  shillings, 
or  should  negociatc  the  same,  he  should  forfeit  any  sum  not 
exceeding  twenty  pounds,  nor  less  than  ft  ve  jiounds ;  the  third 
section  eave  directions  as  to  the  form  of  conviction.    The 
counsel  for  the  prisoner  objected,  first,  that  this  was  not  a 
case  within  tiic  SO  Geo.  II.  c.  24.  the  genei-al  expressions  of 
that  statute  being  confined  to  cases  of  false  suggestions  of 
fact*  as  in  the  case  of  Young,  and  otliei*s ;  (/)  to  cases  where 
the  party  falsely  represents  himself  to  be  in  a  situation  which 
he  is  not,  as  a  servant  of  another,  or  as  having  his  order  or  au- 
thority, or  produces  a  false  account  of  disbursements,  on  the 
face  of  which  tlie  party  would  be  entitied  to  be  reimbursed, 
as  in  Witchell's  case  {g) ;  and  to  tliose  cases  where  credit  is 
acquired^  and  the  monies,  &r.  ai*c  obtained  by  the  false  pre- 
tence.    And  it  was  urged,  that  in  this  case  the  credit  was 
given  to  the  note,  and  to  no  repi-esentation  or  pretence  of 
the  prisoner  himself;  that  the  fraud  consisted  in  the  fabri- 
cation of  the  instrument,  not  in   any  i*eprcsentation  made 
by  the  prisoner.    But  the  learned  Judge  who  tried  the  pri- 
soner thought  tliat  the   uttering  it  as  a  genuine  note  was 
tantamount  to  a  I'cpresentation  that  it  was  so.    An  objection 
was  also   taken,  as  to  this  being  a  cheat  at  common  law. 
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"^upon  the  ground  that  as  a  note  of  this  sort  vr%s  void,  and 
prohibited  by  law,  it  was  no  offence  to  forge  \U  or  to  obtain 
money  upon  it  when  forged,  as  the  party  taking  it  ought  to 
be  upon  his  guard.  The  case  was,  howcveiv  left  to  the  jury, 
with  a  direction  that  the  evidence,  if  true^  sustained  both  or 
one  of  the  latter  counts  of  the  indictment :  and  the  jury  found 
the  prisoner  guilty  on  both  these  counts:  and  the  learned 
Judge  respited  the  sentence,  for  the  purpose  of  submitting 
the  points  to  the  consideration  of  the  twelve  Judges;  who 
all  held  the  conviction  right ;  and  the  prisoner  was  after- 
wards sentenced  to  six  months'  imprisonment  (A) 

In  a  case  when*  the  defendant  was  charged  in  an  indict- 
ment that  he,  being  a  common  carrier,  had  received  goods 
to  carry  and  deliver  at  a  certain  place  ;  and  that  afterwards 
contriving  and  intending  to  cheat  the  consignor  of  his  mo- 
ney, he  pretended  to  him  that  he  had  carried  and  delivered 
the  goods  to  the  consignee,  and  that  the  consignee  had  given 
to  him  (the  said  carrier)  a  i*eiTipt  expressing  the  delivery  of 
the  goods;  but  that  lie  had  lost,  or  mislaid,  the  receipt;  and 
then  demanded  sixteen  shillings  for  the  carriage  of  the 
goods,  and  by  means  of  such  false  pretences,  (which  were 
expressly  stated  to  be  false)  obtained  the  sum  of  sixteen 
shillings  from  the  consignor,  it  was  holden  that  tiie  oilence 
was  sufficiently  brought  within  the  words  and  meaning  of 
the  statute,  (i) 

Where  the  prisoner  went  to  a  tradesman's  house,  and  said 
she  came  from  a  Mrs.  Cook,  a  neighbour,  who  would  be 
much  obliged  if  he  would  lot  her  have  half-a-guinea^s  worth 
of  silver,  and  that  she  would  send  the  half-guinea  presently; 
upon  which  she  obtained  the  sil\er,  went  away  with  it,  and 
never  returned ;  the  case  was  holden  not  to  amount  to  fe- 
lony, {k)  And  it  is  said  that,  in  truth,  this  was  *a  loan  of 
the  silver,  upon  the  faith  that  the  amount  would  be  repaid 
at  another  time ;  it  was  money  obtained  by  2^  false  pretence; 
and  that  the  same  determination  has  been  made  in  similar 
cases  at  the  Old  Bailey.  (/) 

In  a  case  where  the  prisoner  was  indicted  for  stealing  two 
bank-notes,  and  it  was  proved  that  he  obtained  the  notes  by 
means  of  a  letter  written  in  the  name  of  another,  to  a  third 
person,  requesting  a  loan  of  money ;  the  offence  was  liolden 
not  to  amount  to  felony ;  but  the  Judges  considered  it  as 
coming  within  the  33  Hen.  VIII.  c.  I.,  that  statute  particular- 
ly speaking  of  counterfeit  lettei's.  (m) 

It  has  been  holden,  that  to  collect  subscriptions  for  an  il- 
legal unincorporated  trading  company,  prohibited  by  6  Grea 


h  Freeth^t  case,  cor,  Grihain,  B.  Stafford 
Sum.  Ass.  1807.  MS. 
i  Rex  t.  Airey,  2  East.  R.  M). 
h  ColemanV  case.  O.  B.  17B5.     *:  Easi.  V. 


r.  c.  16.  s.  104.  p.  672.  I  Leach  303, 
note  (a). 

/  2  East.  P.  C.  c.  16.  s.   104.  p.  673. 

m  Atkinson's  case,  2  East.  P.  C.  c*  16.  5. 
101.  p.  673.  and  ante,  1066,  lf67. 
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I.  c.  18.  (n)  as  secretary  to  such  company^  comes  so  neai*  to  subsnip. 
obtsuning  money  under  false  pretences,  that  if  a  man  is  in-  [^J^'J^' 
dieted  for  so  doing,  he  cannot  be  considered  as  prosecuted  Iradrng 
without  any  reasonable  or  probable  cause,  (o)  companies. 

We  have  seen,  that  it  was  holdcn  that  an  indictment  for  a  it  is  an  of- 
cheat  or  fraud  at  common  law  could  not  be  suppoi*ted  against  <ence  in- 
a  person  for  delivering  a  draft  on  a  banker,  which  he  knew  uQ^^f^go 
he  had  no  authority  to  draw,  and  would  not  be  paid,  and  Geo.  ii.  c. 
thereby  obtaining  certain  lottery  tickets,  (p)    But  a  different  ^*  fraudu- 
doctrine  appears  to  have  been  recently  laid  down  in  a  case  Jbtafn^ 
of  an  indictment  on  the  statute  SO  Geo.  II.  c.  24.    The  pro-  spods  by 
secutor  was  a  jeweller  at  Cheltenham,  who  was  defrauded  of  s'*^i>^sin 
goods  to  a  considerable  value  by  the   defendants.     Among  ^J*^"^  ^ 
other  things,  for  tlie  purpose  of  deceiving  him,  they  gave  him  upon  a 
in  payment  for  the  goods  a  cheque  upon  certain  bankers  in  ^^^^^ 
London,  with  whom  it  was  proved  tliey  kept  no  cash,  and  whom  the 
had  no  account    It  was  contended  on  behalf  of  the  defend-  p^^j  ^^p* 
ants,  that  as  far  as  the  *chcque  was  concerned,  they  were  [  1397] 
not  criminally  liable.    But  Baylcy,  J.  is  repoi-ted  to  have  "°i^*^i'  j^ 
said,  ^This  point  has  recently  been  before  the  Judges;  and  he  knows 
they  were  all  of  opinion,  that  it  is  an  indictable  offence,  will  not  be 
fraudulently  to  obtain  goods  by  giving  in  payment  a  cheque  ^^^^' 
upon  a  banker  with  whom   the  party  keeps   no  cash,   and 
which   he  knows  will  not   be  paid."     And  the  defendant's 
were  convicted  and  sentenced  to  seven  years'  transporta- 
tion, (f ) 

It  is  said,  that  though  a  man  cannot  be  guilty  of  forgery, 
merely  by  passing  himself  off  for  the  person  whose  I'eal  sig- 
natore  appears  to  a  written  insti*ument,  although  for  the 
purpose  of  fraud,  and  in  concert  with  sucti  real  person,  there 
being  no  false  making,  yet  this  appears  to  be  a  false  pi*e- 
tcnce  within  the  statu^  30  Geo.  II.  c.  24.  (r) 

Several  points  were  ruled  in  a  modern  case,  upon  the  sta-  iiex  r. 
tutc  30  Geo.  II.  c.  24.     The  indictment  cliarged  that  the  de-  Douglas?. 
fendant  having  in  his  custody  and  possession  a  certain  par-  J^fnctment 
eel,  to  be  by  him  delivered  to  Maria,  countess  dowager  of  on  the  so. 
Ilchester,  upon  the  delivery  of  which  he  was  authorized  and  ^f^:  ^^*  ^' 
directed  to  receive  and  take  the  sum  of  six  shillings  and  six-  holdeirthat 
pence  and  Vio  more,  for  the  carriage  and  poHerage  of  the  where  tho 
same;  yet  that  defendant  produced   and  delivered  to  Tho-  a*^°^*"^' 
mas  Harris,  then  being  servant  to  the  said  Countess  of  II-  delivered 


n  Jnic,  441. 

o  Res  r.  Stratton  ami  others,  eor.  Lord 
Ellenbcaoufh,  C.  J.  1809,  ICampb.  549  in 
ths  Dotm. 

p  Rex  9,  Lara,  aniCy  1376. 

9  Rex  r.  Jackson  and  another,  cor.  Bay- 
leytJ*,  Ghucttter  Lent  Ass.  1813.  3Campb. 
370.  And  lee  Locke tt^s  case,  1772.  1  Leach 
94.  6  T.  R.  567  note  (c)  2  East.  P.  C.  c.  19. 
«.  38.  p.  940.  where  tiv^n  an  indictment  for 


forging  an  order  for  payment  of  money,  be- 
ing in  truth  a  draft  upon  a  banker  drawn  in 
the  name  of  a  fictitious  person,  the  Judges 
held  that  it  was  immaterial  whether  such 
person  existed  or  not,  it  being  sufficient  that 
the  order  on  the  face  of  it  imported  a  right, 
on  the  part  of  the  drawer,  to  direct  such  a 
transfer  of  his  property. 
r  2  East.  P.  C.  r.  19.  s.  5.  p.  856. 
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siioDg  Willi  chostciv  the  said  parrel,  ioscthei*  with  a  cei*taiii  false  and 
fiih^Ii**^  counterfeit  ticket,  made  to  clcnote  that  tlic  sum  of  nine  ahil- 
ticket,  de^  li^gs  and  tcn-penco  was  charged  for  the  carriage  and  porter- 
noting  that  age  of  the  said  parceK  and  unlawfully,  knowingly,  and  de- 
[*1398]  signedly,  *did  falsely  pretend  to  tlie  said  Thomas  llarris,  tliat 

^'"'d'v'Si  ^'^®  **"'  ^^^^  *"*  counterfeit  ticket  was  a  just  and  true 
S^Vasto*  ticket,  and  that  the  said  sum  of  nine  shillings  and  tenpcnce 
bt  paid  for  had  been  charged,  and  was  due  and  payable  for  the  carriage 
baiiuit  wat  *"^  porlenigc  of  the  said  parcel ;  and  that  defendant  was 
well  def-  authorized  and  directeil  to  i-eceive  and  take  the  said  snm  of 
rriiMd  iu  nine  shillings  and  tenpcnce  for  the  carriage  and  porterage 
menTw  a  "^  ^^^  ^*^^  parcel :  by  means  of  which  said  mIm  prc- 
pmrcii ;  but  tences,  defendant  did  unlawfully,  knowingly,  and  deaenedly 
^^^^\A  h  obtain  of  and  from  the  said  Hiomas  Harris  the  sum  of  three 
been  othVr-  shillings  and  fourpencc  in  monies,  of  the  monies  of  the  teid 
wiM,  if  the  countess,  with  intent  to  cheat  and  defraud  her  of  the  same; 
hMibeetT*  ^hercas  in  truth  and  in  fact.  Ate.  The  delivering  the  parcel 
on  the  "39  mentioned  in  the  indictment,  and  receiving  nine  shillings  and 
Geo.  III.  c.  tenpence,  instead  of  that  which  he  ought  to  have  received, 
enuBMratet  "*""cly,  six  shillings  and  sixpence,  was  sufficiently  brought 
Aoffce/f,  home  to  the  defendant.  But  it  appeared  that  the  parcel  was 
i>aaage«^  a  haskel  of  Ash :  upon  which  it  was  contended  on  behalf  of 
ipecUi'-  ^'  the  prisoner,  in  the  first  placc^  that  the  indictment  was  not 
rally.  upou  tlic  statutc  30  Gco.  II.  c.  "34.  but  up<m  a  public  local  act, 

the  39  Geo.  III.  c.  58.  (s)  by  which  it  is  enactcfl,  that  if  any 
porter  or  other  ])ei*son   employed  in  the   iM>rteragc  or  de- 
livery of  the  **  boxes,  6rtsA'r/s,  packages,  parcrfs,  ti'uswes,  game, 
or  other  things,**   mentioned  in   the  act,  shall  demand   or 
receive  in  respect  of  such  porterage  or  delivery,  any  greater 
sum  or  sums,  than  the  rates  or  prices   thereinbefore  fixed, 
such  jiersoii  shall  for  every  sucli  olTenc^  forfeit  not  exceeding 
twenty,  nor  less  than  five  shillings^  and  that,  being  upon 
such  art,  the  basket  in  question  was  not  pi*o{)erly  described 
SIS  u  j)arcel,  that  pai'crl  was  not  a  generic  name,  and  that  the 
Uheic  ail    indictment  should  have  described  the  thing  ac(x>rding  to  the 
onthe"3o"    f**<*t.  (f)  Loiil  Kllcnborough,  C  J.  was  of  opinion,  that  if  the 
r*  J  3991  ^indictment  had  been  upon  the  statute  cited  of  the  39  Geo. 
Geo.  II. c.   III.  this  would  have  been  a  fatal  variance:  but  tliat*  as  the 
24.  avers     indictiuent  was  ujwn  tlie  30  Greo.  II.  c.  ^24.  a  basket  answered 
icndJint,  ^'  the  general  description  of  a  parcel  well  enough.     In  the  next 
iibtained  a   placc  it  ^^as  olijected  thiU  as  the  nine  shillings  and  tenpence 

^""*  bein"  ^^^*'^'  i^^'^  ^"  ^**^  defonchmt  by  the  servant  of  the  countess  of 

ti!epropc?  Uchester,  (he  indictment   had  iniprojierly  avenged  that  the 

inonieiof  iiionies  obtiiiiied  by  the  derendant,  namely,  tlie  three  shillings 

api"  rs '  *"^  fourpence,  were  "  tlie  monies  of  the  countess,*'  though 

that  the  she  had  afterwards  i*epaid  the  servant  the  whole  snm  of  nine 

X  EutillcJ  "an  art  for  vc«;iil:iting  tlic  r:it.  s      li'utnxtniUr,  the  borough  of  Souilivcarky  uad 
01' porterage  to  be  taken  by  innkeepers,  an  I      pinces  adjacent." 

'^ther  persons  within  the  cities  of  Lond'm  an.l  t  Sec  as  to  this  objcciien,  Cook*8  case.  «nfr. 

11SI 
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M-a,  icpkM 

bf  liim  \be 

^t■dUllb•   I 


[•  sit.  oal; 
givci  ■  cu- 
tnuUilva 


Wlliiigi^  ami  trn]»enro;  tlial  in  fiict  the  thrac  Kliillidgs  mid 

Kii-iiriicf  ni'Vt-r  liail  bocii  hci-'s,  and  wlnttlu-r  'ui-  not  ahe  wiw 

buMfl  Ui  miiiiiursf:  lior  scnant,  tli»  purticulur  sum  o(  three 

killiug!;  and  fuurueticc  was  at  the  instant  tlie  sa]v  property 

f  Ih«  sen'mit.     And  ujion  this' point  Lnril  EllcnburiHigh 

ik)>  that  the  subxcquent  allowance  by  the  connlcss  of  llnboa- 

f  did  not  tnakv  the  auinny  paid  to  the  defendant  hiT  pro- 

tty  at  tliP  time,  that  hIic  waa  not  chai'gcable  for  more  than 

8  actually  due  for  the  carriage  of  the  baKket,  and  that  it 

)endc<l  upon  bemelf  whether  she  should   pay  the  mcrplua. 

it  llir  servant  afterwards  stated,  that  at  the  time  of  tliis 

^Khr.tjoii  tic  bad  in  his  hands  upwards  of  nine  shilling!)  and 

lil|irncc.  the  pru|>crty  of  liia  mistress,  which  Loi-d  Kllcn* 

"rouf^b  considered  sufficient  to  sustain  the  averment.     In 

(  la.st  place  it  was  objected)  that  as  thu  oflcnre  certainly 

me  within  the  39  G«).  III.  c.  .18.  the  defendant  ought  to 

Lve  pmiteculpil  on  that  statute:  hut  Lord  Rllenborongh  Haid, 

it  the  remedy  given  by  tliat  statute  was  cumulative,  and 

I  not  take  away  the  remedies  which  before  existed  eitbor 

■  comraoii  law,  or  by  other  acts  of  parliament,  (u) 

^t  IB  clear  that  it  is  not  siilficient  in  an  indictmeut  o;i  the  nmcdy. 

lattito  33  Uem  VIII.  c.   l.  to  state  generally  that  the  of-  [*I'100] 
^ec'wM  eSbcted  by  means  of  certain  false  tokens,  or  on  the  ^«  ">  ""o 
k-Gto.   II.  r.  24.  that  it  wiis  eflected  by  certain  Joist  pre- ""^"^'^l^ 
: .-  it  is  necessary  in  the  one  case  to  specify  tlie  false 
iB;(y)  and,  in  the  other,  to  state  what  the  false  pretences 
h  (ss)    They  should  be  set  out,  in  order  that  the  court  may 
Bvltit  they  are.  and  whether  they  come  within  the  sta- 
tu, (a)     But  it  docs  not  appear  to  bo  necessary  to  describe 
Uien  more  particularly  than  tlicy  wei-c  shown  or  described 
n  ttie  party  at  the  time;  and,  in  conse(|uencc  of  which,  be 
I  inpused  upon :  and  it  doe^  not  seem  to  be  necessary  to 
'u  tuy  express  allegation  that  the  i'urts  set  forth  shew  a 
■  tollfln,  or  n  falne  pretence.  (6)     In  a  case  where  it  was 
1  for  error  that  it  was  no  where  alleged  in  the  indict- 
jlthe  defendant  "did  falsely  pivtcnd,"  the  judgment 
leless  affirmed.     1  he  indictment  allegwl,  in  sub- 
t  the  defendant  unlawfully,   knowingly,  and  de- 
.Eivctended  certain  things,  "  by  means  of  which  said 
tfinimtetl**  he  obtained  the  money;  and,  in  Uic  subse- 
i|ueiit  part  of  the  indictment,  all  the  pretences   were  averred 
lo  be  uiltw :  and  the  court  held  this  to  bo  sufficient.     And  it 
HgWM  alao  to  have  been  their  opinion,  that  the  indictment 
^B|mU  have  been  good  if  it  had  only  allege^l  that  the  defbnd- 

^E«  Rm  t  DuiiiU»,  car.  Lnrd  CllDnbari 
^nC.  J.  iW.  I  CunipU.  :;li.     Bui  gu.  wh 


iei!.  Cm.  201. 

c  Het  r.  MiiOD.  3  T.  R.  5SI 

1  Fuller'!  csM,  3  Eul.  P.  C.  i 


:.  It.  1.13. 
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ant  obtained  the  money  by  such  and  such  pretences,  (staling 
them ;)  and  then  averred  that  those  pretences  were  false,  (c) 
But  a  special  averment,  that  the  pretences,  or  some  of  theniy 
are  false,  cannot  be  dispensed  with ;  and,  in  a  case  where  it 
was  omitted,  and  an  exception  taken  on  a  writ  of  error,  the 
judgment  was  reversed.  The  court  considered  the  case  by 
analogy  to  the  necessary  averments  in  an  indictment  for  per- 
jury, framed  under  the  stat.  23  Geo.  IL  c*  11.,  (d)  and  were 
[*140l]  decidedly  of  opinion  that,  *  where  a  party  is  charged  wifli  ob- 
taining money,  &€.  by  false  pretences,  the  indictment  ouf^t 
to  announce  to  him  the  precise  charge  by  distinct  avennmts^ 
and  state  in  what  particular  such  pretences  are  fedsew  Lord 
EUenborough,  C.  J.  said,  **  To  state  merely  the  whole  of  the 
false  pretence,  is  to  state  a  matter  generally  combined  of  aome 
truth  as  well  as  falsehood.  It  hardly  ever  happens  that  it  is 
unaccompanied  with  some  truth.  Suppose  the  onence^  instead 
of  being  comprized  within  five  or  six  separate  matters  (tf  pre- 
tence, as  hei*e,  had  branched  oat  into  twenty  or  thirty,  of 
which  some  might  be  true,  and  used  only  as  the  vehide  of 
the  falsity;  are  we  to  understand  from  tliis  form  of  chargi 
that  it  indicates  the  whole  to  be  false,  and  that  the  defiDodint 
is  to  prepare  to  defend  himself  against  the  whole !  Ttet 
would  be  contrary  to  the  plain  sense  of  the  proceeding^  wfcii^ 
requires  that  the  falsification  should  be  applied  to  the  piiticn- 
lar  tiling  to  be  falsified,  and  not  to  the  whole.  And  tiie  ooo- 
venience  also  of  mankind  demands,  and,  in  furthenuioe  of 
that  convenience,  it  is  part  of  the  duty  of  those  who  adaiiai** 
ter  justice  to  require  that  the  charge  should  be  specific,  ui 
order  to  give  notice  to  the  party  of  what  he  is  to  come  pre- 
pared to  defend ;  and,  to  prevent  his  being  distracted  anidflt 
the  confusion  of  a  multifarious  and  complicated  transactioi^ 
parts  of  which  only  are  meant  to  be  impeached  for  falsdmod. 
The  legislature  have  expounded  their  understanding  of  the 
matter  in  the  case  of  perjury;  and  I  am  at  a  loss  to  msoover 
why,  in  reason,  in  justice,  and  in  merc>'  to  the  par^,  the 
charge  in  this  case  should  not  be  as  distinctly  ascesiained  by 
proper  averments  that  specifically  draw  his  attention  to  ity  a» 
in  the  case  of  perjury."  (e) 
As  to  the  In  a  case  which  has  been  previously  mentioned,  on  another 
eertamttf  point,  ffj  an  objection  was  taken  that  the  pretence  wis  not 
p  I  J^l^l  stated  with  sufficient  certainty^  inasmuch  as  a  wager  *Aafein 
f  1  -  ^^^^'^'^^^^  was  stated  only  to  have  been  made  "  with  acdhmd 
tence^  ^^^'  in  the  army  then  at  Bath,"  without  setting  forth  the  cohmd'^ 
should  be  name,  {g)  But  the  objection  was  overrul^ ;  and  Lord  Kcs- 
stated.        y^^^  Q^  jr^  ggj^^  ^^^  j^j^^  charge  was  sufficiently  certain  to 

enable  the  defendants  to  know  what  they  were  called  upon  to 

c  Rex  r.  Airey,  2  East.  R.  30.  ante^  1395.  /  Young  and  others,  (case  of,)  anttj  13t^ 

d  Pott.  Book  v.  Chap,  on  Perjury*  ct  tequ, 

f.  Rex  r.  Perrott,  1814. 2  M.  &  S.  379,  386.         g  See  the  abstract  of  the  iodictioeat,  mAi* 

1385,  1386. 
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nwcr  fftr;  and  tiiat  pcrhaitM  thv  rolonet's  nami>  willi  wliom 
^  wag(.'r  was  slat^tl  to  liuve  b«M)  ina'le  was  nut  mmtioncit ; 
1%'hic.li  casfl  he  could  not  have  been  dcscribeil  with  greatei- 
rtiracy.     Anil  further,  that  if  such  a  wager  had  been  actu- 
f  depcniling,  it  was  competent  to  the  (Ivfendaiits  to  bavu 
J  it  in  Uicir  defence. 
In  the  name  raae  it  was  also  hoMen,  that  several  defend-  Sanuildt- 
ants  might   bo  charged  jointly  in  the  same  indictment,  if  '^^'"'v>" 
Ibcy  were  all  [irtient  and  in  concert  togctlier,  taking  part  in  diwged 
the  same  transaction.     And  it  was  holdcn  also  to  be  no  oh-  joiniiy  in 
ction  in  arrest  of  judgment,  that  the  indictment  coiitaiued  Jndi«Mni 
reral  charges  nf  the  same  nature  in  the  diSt^rent  counts,  u  ih*; 
1  Kenymi,  C.  J.  said,  "This  objection  would  be  well  "•"•n 
lied  if  the  legal  judgment  on  each  count  was  different;  it  EJJdtHking 
m)d  b«  like  a  misjoinder  in  civil  actions.     But,  in  this  panimb* 
ic,  the  judgment  on  all  tlie  counts  is  pi-ecisely  tlie  same;  'f""*"'-       I 
\  misdemeanor  is   charged   in   each.     Most  probably   the  """'  I 

targrs  urcre  meant  t<i  meet  the  same  facts ;  but,  if  it  were  I 

t  m,  I  think  tliey  may  be  joined  in  the  same  indictment." 
pL'pon  Ml  indictment  for  obtaining  money   by  false  pre-  Thepra- 
a,ttw  pretences  which,  as  we  have  seen,  must  he  distinct-  ?''™""!J" 
:  out, (A)  must  at  IJie  trial  be  proved  a.s  laid:  so  that,  aaurd" 
ttrt  tbo   indictment  stated  ,that  the  defendant   pretended 
1*  he  had  paid  a  sum  of  money  inlo  the  bank  of  England, 
I  it  ftpnrared  u[)on  the  etidrnco  tliat  he  did  not  say  that 
iNtid  the  money,  but  that  he  said  generally  that  Ike  mmeu 
a  bet*  paid  into  the  hank,  Lord  Ellenborough,  C.  J.  held  ^ 

liis  to  be  a  fatal  variance ;  and  said,  that  an  assertion  that  [*1403j| 
mey  hail  been  paid  into  the  hank  was  very  different  from 
I  assertion  that  it  had  been  paid  into  the  bank  by  a  par- 
»l«r  individual.  (0 
;  has  been  said  that  ofTcnders  ran  only  sufier  corporal  Puaiih- 
but   cannot  be   fined   by   force   of  the  statute  ""'"" 
\  Ben.  VIII.  c.   1.  alone;  {k)  but  a  precedent  is  cited  by 
I  il  appcai-s  that  part  of  the  punishment  of  a  person 
kvicted  on  that  statute  was  a  line  of  500^.  (1)    And  it  is 
",  that  cases  may  occur  where  the  offender  may  be 
it  at  rommon  law  as  well  as  corporally  punished  under 
ht  statnto;  (which  certainly  was  not  meant  to  abridge,  but 
extend   the    rommon  law:)  and  that  such  might 
e  been  done  in  the  precedent  cited,  which  was  a  case  of 
t  forgery  at  common  law.  (m)     AVe  have  already  seen 
.  fbc  pnnishment  under  tbc   statute  30   Geo.  tl.  c.   24. 
I  be  by  line  and  imprisonment,  whipping,  or  transporta- 
I  lor  seven  years,  (n) 


k  .Mr,  140(1. 

I  8«x  t.  Pltttirw,  tar.  Lord  CIteQboroijgh, 
LJ..Ue«.     I  Cimpb.  494 
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ifonttitv  Though  in  cases  where  goods  have  been  obtained  from 
^^^^f  **•  another  by  mere  fraud,  the  court  have  no  powcr^  of  awmrd- 
^odt  ob  ing  restitution  on  conviction  of  the  offender,  as  in  cases  of 
taioed  by  felony ;  (o)  yet  it  appears  that  the  obtaining  goods  by  fialae 
Sll!ILf""     pretences  does  not  change  the  property  in  the  goods,  {p) 


[•1404] 


♦SECTION  III. 

Of  CheaU  and  Frauds  PunisluibU  by  other  Statutes* 


The  few  statutes  by  which,  in  addition  to   those  which 
have  been  already   mentioned,  cheats  and  frauds  are  sab- 
jected  to  punishment,  will  be  mentioned  according  to  theord^ 
of  tho  time  at  which  they  were  passed. 
IS  Eiix.  c.       I'he  statute  13  Eliz.  c.  5.  intitled,  **  An  Act  agsunst  Fran- 
s.   For  the  dulent  Deeds,  GifLs  Alienations,  Alc"'  recites  tliat  feotiiienth 
ftiwSSfnt    P*^'  grants,  alienations,  conveyances,  bonds,  suits,  judg- 
coDYey.       ments,  and  executions,  had  been  and  were  devised  and  con- 
*ac^         trivcd  of  malice,  fraud,   covin,   collusion,  or  guile;  to  the 
^udgDMnts,  ^^^^  purpose,  and  intent,  to  delay,  hinder,  or  defraud  cre- 
ditors and  others,  of  tlieir  just  and  lawful    actions,  snits, 
Eoacuthat  debts,  accounts,  damages,  {lenalties,  forfeitures,  heriota,  mor- 
bcTvoW*"    tuaries,  and  reliefs;"  and  then  enacts,  in  the  ftrst  place, 
that  **  all  and  every  feiiff'ment,  gift,  grant,  alienstioii,  bar- 
gain,   and  conveyance  of  lands,  tenements,  hereditamentSi 
goods  and  chattels,  or  of  any  of  them,  or  of  any  lease,  rent, 
common,  or  other  pi-ofit  or  charge  out  of  the  same  lands, 
tenements,  hereditaments,  goods  and  chattels,  or  any  of  them, 
by  \*Titing  or    otherwise,    and   all  and    every  bond,   writ, 
judgment,  and  execution,  shall  be  deemed  and  taken  f*  (<Hily 
as  against  that  p(*rson,    his   boil's,  executors,  assigns,  kc. 
whose   actions,  suits,  &c.   by   such  fraudulent  devices  ainl 
practices,  as  aforesaid,  shall  or  might  be  in  any  ways  dis- 
And  thai     turbed,  delavcd,  or  defrauded,) "  to  be  clearly  and  utterly  void.*' 
lo*th^«*"  The  thii-d   section   then  enacts,    •*  That  all  and   every  the 
shall  incur  parties  to   such  feigned,  covinous,  or  fraudulent  feofhneR^ 


« forfeiiu.c  gjf^  grant,  alienation,  bargain,  conveyance,  bonds,  snits, 
value ofthe  judgments,  executions,  and  otiier  things  befoi*e  expraved, 
lands,  &c.;  and  being  privy  and  knowing  of  the  same,  or  any  of  them; 

r*i4n^l  ^1**^'^  ^^^*  wittingly  and  willingly  put  in  ure,  avow,  nain- 
l  I wDj  tain,  justify,  or  ♦defend  the  same,  or  any  of  them,  aa  true, 
nwm'To"  8™ple,  and  done,  had  or  made  bom  fide^  and  upon  good  con- 
one  half  sideration;  or  shall  alien,  or  assign,  any  the  lands,  tene- 
year.  ments,  goods,  leases,  or  other  tliuigs  before-mentioned,  to  him 

or  them  conveyed  as  is  aforesaid,  or  any  pai*t  thereof :  shall 

•  PaTlier  r.  Patrick,  5  T.  R.  175. :  aad  Do  v  Noble  r.  Adam?.  7  Taunt.  50. 

Veaux  and  oth-rs,  (case  of.)  'I  Leach.  ".f?5 
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incur  the  penalty  and  forfeiture  of  one  year's  value  of  the 
said  lands,  tenements,  and  hereditaments,  leases,  rents,  com- 
DI0II8,  or  other  profits,  of  or  out  of  tlie  same ;  and  the  whole 
value  of  the  said  goods  and  chattels ;  and  also  so  much  mo- 
sey as  are  or  shall  be  contained  in  any  such  covinous  and 
feigned  bond;''  one  moiety  to  the  crown,  the  other  to  the 
party  grieved,  to  be  recovered  in  any  of  the  Queen's  courts 
of  record,  by  action,  &c« :  **  and  also  being  thereof  lawfully 
convicted,  shall  suffer  imprisonment  for  one  half  year,  with- 
out bail  or  mainprise." 

The  statute  27  Eliz.  c  4.  recites,  that  subjects  and  corpo-  S7  Eiiz.  c« 
rations^  '^  after  conveyances  and  purchases  of  lands,  tene-  ^J^^^^.' 
ments,  leases,  estates,  and  hereditamentS|  for  money,  or  other  chief  of 
good  considerations,  may  have,  incur  and  receive  great  loss  A'>^duient 
and  prcgudice  by  reason  of  fraudulent  and  covinous  convey-  nous^^ 
ances,  estates,  gifts,  grants,  charges,  and  limitations  of  uses  yeyancet, 
heretofore  made  or  hereafter  to  be  made  of  in  or  out  of  lands,  ^''' 
tenements,  or  hereditaments  so  purchased  or  to  be  pur- 
chased; which  said  gifts,  grants,  charges  estates  uses  and 
conveyances  were  or  hereafter  shall  be  meant  and  intended 
by  the  parties  that  so  make  the  same  to  be  fraudulent  and 
covinous,  of  purpose  and  intent  to  deceive  such  as  have  pur- 
chaaedy  or  shall  purchase,  the  same ;  or  else,  by  the  secret 
intent  of  the  parties,  the  same  to  be  to  their  own  proper  use, 
and   at  their  free  disposition,  coloured   nevertheless  by  a 
feigned  countenance,  and  shew  of  words  and  sentences,  as 
though  the  same  were  made  bona  fide^  for  good  Causes,  and 
upon  juBt  and  lawful  considerations.'^    The  second  section  And  enacti 
then  enacts,  •♦  That  all  and  every  conveyance,  grant,  charge,  Ju^J^J*  on- 
leaa^  estate,  incumbrance  and  limitation  of  use  or  uses  of  vevances 
in  or  but  of  *any  lands^  tenements,  or  other  hereditaments,  [*1406] 
whataoever,  had  or  made  for  the  intent  and  of  purpose  to  de-  made  to 
bund  and  deceive  sucli  person  or  persons,  bodies  politic  or  ^'JJJJJJJJ^^ 
corporate,  as  have  purchased  or  shall  afterwards  purchase  shall  be 
in  Hse-simple,  fee  tail,  for  life,  lives  or  yeai-s,  the  same  lands,  void : 
tenements  and  hereditaments,  or  any  part  or  parcel  thereof, 
80  formerly  conveyed,  granted,  leased,  charged  incumbered 
•r  linuted  in  use,  or  to  defraud  and  deceive  such  as  have  or 
ahall  purchase  any  rent,  profit  or  commodity  in  or  out  of  the 
or  any  part  tliereof,  shall  be  deemed  and  taken"  (only 

against  that  person,  body  politic,  &;c  their  hdrs,  succes- 
executors,   &c.   and  persons  lawfully  claiming  under 
1^  which  so  purchase  for  money  or  other  good  considera- 
the  same  lands,  &c.)  "  to  be  utterly  void."    And  Ihe  ^^  ^**  ^ 
tiiird  section  enacts,   ^'Tliat  all   and  every  the  parties  to  to^uch'^' 
andi  fained,   covinous  and   fraudulent  gifts,  grants,  leases,  convey- 
chnrges   or  conveyances  before  expressed,  or  being  privy  aJoJ^tho**** 
m/A  knowing  of  the  same  or  any  of  them,  which  shall  wit-  same,  ihaU 
tingly  and  willingly  put  in  ure,  avow,  maintain,  justify  or  |p^  ^ 
defend  the  same  or  any  of  them  as  true,  simple  and  done,  had  ^"^^'^ 
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of  a  year**  or  made,  bamU  Jide,  or  upon  good  consideratioiiy  to  the  dis- 
UdT  &€**  turbance  or  hindrance  of  the  said  purchaser  or  porchaaersy 
and  tuifef  lessees  or  grantees,  or  of  or  to  the  disturbance  or  hindranoe 
impriaoD-     of  their  heirs,  successors*  executors,  administratora  or  as- 

•nThAir  ^^P^  ^^  su^b  ^  ^^^^  ^^  ^^^^  lawfully  claim  any  thing  by 
yeax.  from  or  under  them  or  any  of  them,  shall  incur  the  penalty 

and  forfeiture  of  one  year's  value  of  the  said  lands^  tene- 
ments and  hereditaments  so  purchased  or  charged  f*  (the  one 
moiety  to  the  crown,   and   the  other  moiety  to  the  party 
grieved,  to  be  recovered  in  any  of  the  queen^s  courts  of  re- 
cord, by  action,  &c«)    *<And   also,  being  thereof  iawfiilly 
convicted,  shall  suffer  imprisonment  for  one  half  year  with- 
out bail  or  mainpri^" 
a  Ann.  r.        '^^^  statutes  relating  to  those  cheats  which  are  effected  by 
14.  and  *    mcans  of  cards,  dice,  and  other  kinds  of  gamimg  (and  par- 
[*1407]  ticularly  *the  statute  9  Anne,  c*  14*),  have  been  mentioned 
other  tta-    in  a  former  part  of  this  treatise,  {t) 

ia!i?cTo  "^^^  statute  also  of  6  Geo.  I.  c.  18.  which  relates  to  Ghea^ 
gmmng.  ing  or  bubbling  the  public  by  trading  adventures,  has  been 
6  0to.i.e.  noticed  in  the  chapter  treating  on  nvijaaoet,  as  anch  ad- 
chMuiu  ^'cntures  are  expressly  declared  to  be  nuisances  by  the  ata- 
iu.^     tute.(ii) 

tnding  ad-      The  statute  9  Geo.  II.  c.  5.  repeals  certain  acta  relating  to 
▼anturea.     conjuration,  witchcraft,  &;c.,  and  then,  for  the  more  eflectnal 
c.^a.*"'    preventing  and  punishing  of  any  pretences  to  any  acta  or 
i^noiif      powers  of  witchcraft,  sorcery,  inchantment,  or-oonjnratlon, 
pretaiidiog  whei^eby   ignorant  persons  are  frequently  deluded  and  de- 
wiuhe/uftf  frauded ;  enacts,  '<  that  if  any  pci*son  shall  pretend  to  essar- 
iccuii/or   cise  or  use   any  kind   of  witchcraft,  sorcery,  inchantment, 
fimei^  &e.   Qp   conjuration,   or  undei*take  to  tell   fortunes,  or  pretend 
convicted,    froiH  his  or  her  skill  or  knowledge  in  any  occult  or  crafty 
are  to  be     science  to  discover  where  or  in  what  manner  any  goods  or 
fw^'yeaf;  ^I^^^l^  supposed  to  have  been  stolen  or  lost,  may  be  found; 
and  may  '  every  person  so  offending,  being  thei*eof  lawfully  convicted 
be  obliged    (on  indictment  or  information  in  England^  or  on  indictment 
sureUes       ^^  l^^^l   ^°  Scotland),  shall,  for  every  such  offence^  suffer 
for  good      imprisonment  by  the  space  of  one  whole  year  without  bail  or 
behaTiour.  mainprizc,  and  once^  in  every  quarter  of  tjie  said  year  In 
some  market  town  of  the  proper  county  upon  the  market 
day,  there  stand  openly  on  the  pillory  by  the  space  (tf  one 
hour,  (x)  and  also  shall  (if  the  coui*t  by  which  judgmmt 
shall  be  given  shall  think  fit)  be  obliged  to  give  sureties  for 
his  or  her  good  behaviour,  in  such  sum  and  for  such  time 
as  the  said  court  shall  judge  proper  according  to  the  cir- 
cumstances of  the  offence,  and  in  such  case  shsul  be  further 
mprisoned  until  such  sureties  shall  be  given."  (y) 

t  Ante  594.  j^  As  to  the  abolition  of  the  punishment  of  the 

uArUt  441.  ^  pillory,  except  in  cases  of  perjury,  iie,  sec 

«0  Geo.  II.  c.  5.  8.  4  '^•>  Geo.  III.  c.  138.  ante,  ill,  note  (n). 
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*Tiie  statute  39  Geo.  III.  c.  56.  entitled,  ^*  an  act  for  pre-  2  Geo.  iii. 
venting  the  counterfeiting  of  certificates  of  the  characters  of  f^^'^^'^ 
servantSf^'  after  reciting  the  great  and  increasing  evil  occa-  uth^"  to' 
sioned  by  false  and  counterfeit  characters  of  servants  being  the  giving 
given  either  personally,  or  in  writing,  by  evil-disposed  per-  chiSmctew 
sons,  enacts,  that  any  person  falsely  personating  any  master  to  serruiu 
or  mistress,  or  the  executor,  administrator,  wife,   relation,  !°^<><  P"|^* 
housekeep^y  steward,  agent,  or  servant,  of  «  master  or  mis-  L'^^^^JaJiy^ 
tress,  and,  either  personally  or  in  writing,  giving  a  false  on  convk- 
character  to  a  servant;  or  pretending,  or  falsely  asserting  ^^^^^*^ 
in  writing,  that  a  servant  had  been  hired  for  a  period  of  time,  junirMu  ' 
or  in  a  station,  or  was  discharged  at  any  other  time,  or  had 
not  been  hired  in  any  previous  service,  contrary  to  truth ; 
and  any  person  offering  himself  or  herself  as  a  servant,  pre- 
tending to  have  served  where  he  or  she  has  not  served,  or 
with  a  false  certificate  of  character,  or  who  shall  alter  such 
certificate ;  and  any  person  who  having  before  been  in  ser- 
vice shall  pretend  not  to  have  been  in  any  previous  service ; 
shall,  on  conviction  before  two  justices,  forfeit  the  sum  of 
twenty  pounds,  (a) 

The  statute  37  Greo.  Ill*  c  143.  gives  a  summary  juris-  s?  Geo. 
diction  to  justices  of  the  peace  in  petty  sessions,  to  punish  aV^^J-JI^' 
retailerat,  in  whose  possession   false  weights   and  balances  weights 
shall  be  found.    And  the  statute  55  Greo.  III.  c.  43.  provides  ^'^^  ^- 
*for  the  punishment  of  persons  who  shall  offend  by  using  rtY^nQi 
fake  and  deficient  measures.  I-  '^^^J 

The  statute  56^  Greo.  III.  c.  63.  which  was  passed  for  regu-  ^  Geo. 
lating  the  general  penitentiary  for  convicts  at  JIftUianJIc,  in  l"{s^*(^l 
the  oouity  of  Md^seXf  enacts  by  s.  12.  that  if  the  com-  ctn  or 
mittee  (appointed  by  tlie  act)  shall  suspect  any  fraudulent  •«'vant»» 
or  Improper  charges  in  any  accounts  of  the  governor,  or  making 
other  officer  or  servant,  or  any  omission  therein,  they  may  any  raise 
examine  on  oath,  &c. ;  and  in  case  there  shall  appear  any  *"a^JJ' 
false  entry,  knowingly  made,  or  any  fraudulent  omission,  or  omission" 
other  fraud  or  collusion,  they  may  dismiss  the  officer,  &c.  and  iu  their  ac- 
cause  an  indictment  to  be  preferred  against  them  at  the  next  may 'Se^- 
quarter  or  other  general  session  of  the  jieace  for  the  county  dieted 
wherein  the  penitentiary  is  situated,  or  any  other  adjoining  ■."^" 
county,  and  that  in  case  the  person  indicted  be  found  guilty  gjf^  ^J^^ 
of  such  offence,  he  shall  be  punished  by  fine  and  imprison-  imprison- 
ment at  the  disci-etion  of  the  court  "*•"*• 


aSt€  the  different  sections  of  the  statute, 
the  substance  of  which  only  is  here  given. 
The  statute  provides  also  that  the  informer 
fnaybe  a  witness,  and  indemnifies  offenders 
discorering  accomplices  before  information. 
It  also  pves  a  form  of  conviction,  provides 
fot  the  recovery  of  the  penalties,  and  gives 
an  appeal  to  the  quarter  sessions.  An  ab- 
strmcc  of  the  statute  is  given  in  5  Burn.  Just. 
JSentmity  sect.  ii.     In  8  Ev.  Col.  Stat.  Pt.  vi. 


CI.  XXXI.  No.;i2.  p.  909.  note  (1),  the  learned 
editor  says,  that  a  case  which  he  had  lately 
known  to  occur,  is  not  within  the  provisions 
of  the  act,  although  attended  with  all  the 
mischiefs  intended  to  be  provided  against 
by  it ;  viz.  the  case  of  assuming  the  name  of 
another  person  who  has  been  a  servant  in 
the  same  place  with  the  offender.  As  to  the 
civil  consequences  of  knowingly  giving  a  (•Ite 
character,  see  1  Black.  Com.  433.  note  (19). 
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The  annual  mutiny  acts  usually  contain  clauses  provid- 
ing for  the  punishment  of  apprentices   and  other  persons 
fraudulently  enlisting   themsolves.    By  the  57  Geo.  III.  c 
12.  s.  96.  ^*any  person  who  shall   kmn^inghs  wilfully,  and 
designedly,  make  any  false  representation  of  any  pailicular 
contained   in  the  oatlis  respectively  marked  (A)  and   (B), 
and  certificates  marked  (C)  and  (D)  in  the  schedule  to  this 
act  respectively  contained   and   annexed,  before  the  justice 
of  the  peace  or  magistrate^  at  the  time  of  his  attestation, 
for  the  purpose  of  obtaining,  and  shall  obtain  any  enlist- 
ing money,  or  any  bounty   for  entering  into  his  majesty's 
sen'ice,  or  any  other  money,  shall  be  deemed  guilty  <tf  ob- 
taining money  under   false  pretences,  within  the  trae  in- 
tent and  meaning  of  the  30  Geo.  IL  c.  24;  and  tbe  ]nro- 
duction  of  such  certificate,  and  proof  of  the  hand-writing 
of  the  justice  of  tlie  peace  giving  surli  certificate,  shall  be 
sufficient  evidence  of  such   party   having  represented  the 
several  particulars  contained   in  the  oath   sworn  by  him, 
and  specified  in  the  certificate  of  the  justice  at  the  time  of 
r*1410l  *^^^  being  attested.''     And,   by  a  subsequent  section,  ^if 
L 100.       ^^7  person  duly  bound  as  an  apprentice  shall  enlist  as  a 
Apppren-     soldier  in   his  majesty's  land  service;  and    shall  state    to 
^g|[^"*     the  justice  of  the  {leacc  ur  magistrate  before  whom  be  shall 
theuKivei  be  carried  that  he  is  not  an  apprentice,  every  sncli  person 
may  be       go  offending,  and  being  thereof  duly  convicted,  shall  he  and 
Jj^2[^*    is  hereby  declared  to  be  subject  and  liable  to  be  imprisoned 
kept  to        in  any  gaol  or   house  of  c<»rrection,  and  kept  to  hai4  labour 
hard  la-      fQp  f^-Q  years,  may  be  indicted  and  punished  for  obtaining 
two*^ years,  moucy  Under  false  preten(  es  under  the  pmvtsions  of  the  said 
may  be  in-  recited  act  of  the  thii*ticth  year  of  the  reign  of  his  late  mft- 
deVthe  ""  J®^*y  K.»"S  (ireorge  the  secoiid,  and  shall  after  the  expiration 
30  Geo.  II.  of  his  apprenticeship,  whether  such  person  shall  have  been 
c.t4.,^and  go  convicted  and  punished  or  not,  be  liable  to  serve  as  asol- 
'iabte  to*    ^'^*'  *"  ^^y  I'egiment  of  his  majesty's  regular  forces;  and  % 
toeerve       on  the  expiration  of  his  apprenticeship,  he  shall  not  deliver 
as  loldiers   biniself  to  somc  officer  authorized  to  receive  recruits,  may 
ez^rat'ion   be  taken  as  a  deserter  from  his  majesty's  forces.'*  (A) 
of  Uie  ap-        In  addition  to  the  statutes  which  ha^ e  been  thus  mentioned 
prentice-     there  aTO  others  i*elating  to  cheats  or  frauds  practised  by  ser- 
Cheats  and  vants  and  others,  in  particular  trades,  and  punishable  by  pe- 
frauds  io     cuuiar}'  fines,  or  suininai*y  pi-occedings,  before  magistrates, 
trades"**'    which  will  be  found  arranged  under  their  proper  titles  in  that 
very  excellent  work,  "  Dr.  Bum's  Justice  of  the  Peace."  (c) 


5S,  100.  As  to  similar  ofl'cnccs  by  (>er- 
■oas  enlisting  into  the  marint  forces,  «iee  the 
annual  acts  relating  to  those  forces.  We 
have  seen  that  it  was  a  cheat  or  fraud  at 
common  law  for  an  apprentice  to  enlist  as  a 
•oldier,  and  obtain  the  king's  bounty.  Joneses 
can,  aaUt  1367.     And  see  3  Burn.  Just.  Mli- 


r  Such  as  the  39  (z  40  Geo.  III.  c.  77.  s.  4. 
respecting  the  fraudulent  wallipg  or  stacking 
of  roal.  Sec.  1  Burn.  Just.  tit.  (foals  and  Cm 
JSinet;  the  1  Eliz.  c.  13.  as  the  decelliU 
makin;;  of  linen  cloth,  3  Burn.  Just.  tit.  Ltn- 
en  Chth;  the  13  Geo.  HI.  c.  33.  17  Geo.  II. 
c.  5.,  Ulc.  as  to  the  deceitful  working  af 
woollen  cloth,  5  Burn.  Just.  tit.  WwUtn  ^a- 
nvfactitrt. 


Of  fOTger^.  * 

•CHAPTER  THE  TWENTY- SEVENTH. 

Oy  Forgery.  (1) 

FoRRRRT  at  common  law  has  been  defined  as  "the  fraudu*  DciinitloM  ^ 
j;  or  alteration  of  a  writing  to  the  prejudice  of  an-  °^ ""  "'- 
9  right ;"  (o)  or,  more  recently,  as  a  false  making,   '""' 

a  1  Black.  Com.  24T. 


f  I)  MtSJCHDscTTS, — An  indictmeot  for  forgoing  a  promissory  note,  need  not  | 
*  -ge  the  enilorsemcDt  of  (he  note,  (hotigfh  it  be  forged.     It  is  no  part  of  tJ4  I 
«  ;  and  a  motion  for  »  new  trial  because  the  endorsement  was  not  alleged, 
a  tmanimomly  overruled.     Commonwealth  v.  Ward,  3  Mass.  Rep.  397. 
|lT|tering  a  forced  bank  bill,  with  Ihe  name  of  a  Gctilious  cashier  connter- 
pied  thereto,  v.  not  within  Ihe  slatnte  of  6  March  IBOI,  but  it  a  a  fraud  at 
ntnoo  law,  "  nnd  the  court  is  bound  lo  auimailvert  upon  it."     A  molion 
■  arreM  of  judgment,  because  the  jury  found  that  the  name  of  the  cashier 
Mrled  in  Ibe  forced  bill,  "  wa><  not  the  name  of  any  person  who  Iwa  been 
1 041/  tine,  cashier  of  the  aaid  bank,"  was  overruled,  and  Judgment  for  the 
ImiI,  at  common  law,  was  rendered  against  the  defeadaul.    Commonwealth    i 
EBoTolon,  3  Muss.  Hep.  77.  ■ 

The  same  course  has  been  pursued  in  other  cues  bji  the  Judges  in  Ihto  J 
'.  a(  nlfii  prlus — Editor.)  '  ^ 

FThc  poesesfion  of  materials  devised,  adapted  and  designed,  for  forging  anJ 
^OBterleiting  bank  notes,  miihoul  an  inrentioit  to  vie  them  in  counterfeiting, 
^nol  u  offence  within  Ihe  statute  of  March   15  1805.     The  word8"de- 
I,  wtiptcd,  and  designed,"  relate  to  the  furm  or  the  nature  of  Ihe  male- 
Tbey  have  no  reference  to  the  person  having  them  in  his  possession, 
Ills  faileolioD.     Commonwealth  v.  Morse,  2  Mass,  Rep.  128.  132. 
llVberv  a  merchant  intrusts  his  clerk  with  his  blank  endorsements,  and  one 
I  falH  pretences  obtains  and  uses  Ihem,  such  fraudulent  use  of  them  ia 
\  forgery  ;    "  the  paper  with  the  blank  endorsement  was  delivered  with 
>  iittcnUon  that  a  note  should  be  written  on  the  face  of  the  paper  by  lh« 
er,  for  the  purpose  of  negotiating  it  as  endorsed  in  blank  by  the  house ; 
1  we  mast  consider  the  delivery  by  the  clerk,  who  was  intrusted  with  the 
brer  of  tslng  these  endorsements  [although  his  discretion  nas  confined)  ai 
toUvet;  by  one  of  the  house, — whether  he  was  deceived,  as  in  the  present 
ie,  or  had  voluntarily  exceeded  his  discretion ;  for  Ihe  limitation  imposed 
this  discretion  was  not  known  to  any  but  himself  and  his  principals.     If  (he 
derk  lu»  fraudulently,  and  for  bis  own  benefit,  made  use  of  all  Ibe  endorse' 
menta  for  making  promissory  notes  to  charge  the  endorsers,  we  are  of  opin- 
ioct  that  this  use,  though  a  gross  fraud,  would  not  amount  to  forgery  ;  and  for 
the  vme  reason  when  one  of  these  endorsements  was  delivered  by  the  clerk, 
Tho  had  the  custody  of  them,  to  the  promiser,  who  by  false  pretences  bad 
oblaiaed  it,  the  fraudulent  use  of  it  would  not  be  a  forgery."     Per  Parsons, 
C  J.  la  Putnam  &  al.  v.  Sullivan  &.  al,  4  Mass.  Rep.  53. 

Vitttty  Brown  was  irxlicted  upon  tbe  Sdsect,  of  the  slalule  of  I804.ch.  ISO 
lor  baring  in  his  possession  ten  or  more  counterfeit  bank  bills,  with  intent  lo 
pass  ibem.  He  was  convicted  and  sentenced  upon  this  iudictment,  and  aAer- 
"i  brought  a  writ  "f  error  lo  reverse  the  seateace  and  assigiMd  (be  M-  . 
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a  making  malo  aiiiiiin,  <»f  uny  written  instrument,  for  the  pur- 
pose of  fraud  and  deceit  :'*  (b)  tlie.  word  ^*  making"  in  this 
last  definition  being  considered  as  including  every  alteration 
of,  or  addition  to,  a  true  instrument,  (r)    Besides  the  offence  of 

6  2  ILau,  p.  C.  c  19.  p.  l.p.  852.     Parkec  taken  from  the  «mitli,  who  beateUi  upon  his 

and  Brown  (case  of)  2  Leach  785.    2  East,  anvil,  and  forgeth  what  fashion  or  shape  he 

B.C.  c.  19.  s.  49.  p.  965.  will:  the  ofli>nre  is  called  crimen  fabi^  and 

e  Id,  ibiiL  As  to  the  word  forgt,  it  is  said  the  offender  fattaritu ;  and  the  Latin  word  to 

in  3  Inst.  169.     **Toforse  is  metaphorically  forge  is/olrarr,  or /ff6rtcarf.** 

lowing  errors :  that  the  bills  were  alleged  to  be  payable  to  the  bearers  there- 
of|  instead  of  bearer;  that  they  were  not  alleged  to  be  nmt^r  billi;  (hat 
they  were  described  asjpromidsory  notes,  or  bank  bills ;  and  that  it  wm  not 
alleged  that  the  plaintiff  in  error  had  knowledge  of' the  false  making,  &c.  These 
objections  to  the  indictment  were,  by  the  unanimous  opinion  of  the  court,  held 
to  be  insufficienti  and  judgment  was  rendered  that  the  prisoner  take  nothiof 
by  his  writ.     Brown,  in  Error  v.  Commonwealth,  8  Mns».  Kep.  59. 

In  the  case  of  the  Commonwealth  v.  Hay  ward,  10  Mass.  Rep.  34.  it  wai 
decided,  that  it  is  not  an  indictable  offence,  to  tear  or  cut  a  piece  out  of  a 
bank  note,  with  intent,  with  the  bill  thus  altered,  and  with  such  piece,  to- 

Ether  with  other  pioces  of  similar  bank  notes,  altered,  cut,  and  torn  out,  to 
rm  other  bank  bills,  with  intent  to  utter  the  same,  and  thereby  to  injure  and 
defraud  the  banking  company  issuing  such  notes.  (The  method  pursued  by 
the  defendant  was,  to  take  a  number,  say  seven,  bills  of  tlie  iSMe  bank,  and 
of  the  same  denomination,  and  to  cut  a  strip,  perpendicularly  from  each 
bill,  uniting  the  parts  thus  separated,  and  with  the  several  ttript  united,  to 
fonn  an  eighth  hi  11.^  In  this  case  the  court  said,  ''it  was  a  nondescript 
offence,  and  not  within  the  provision  of  the  law  against  altering  hilli,  whldi 
is  such  an  alteration  as  increases  the  apparent  value  of  the  bill.  If  there  if 
danger  of  the  growth  of  this  practice,  the  legislature  will  provide  astatuteto 
meet  the  evil.  If  the  defendant  had  completed,  what  may  be  presumed  to 
have  been  his  intent,  and  had  made  an  eighiii  bill,  perhaps  this  would  hare 
been  forgery." 

On  an  indictment  for  altering  an  order  for  money  payable  to  the  defendant, 
the  evidence  was  his  confession  tliat  another  did  it,  the  defendant  knowing, 
and  being  present  at  and  consenting  to  the  alteration,  and  it  was  held  rafficient 
to  warrant  a  conviction.     Commonwealth  v.  Stevens,  10  Mass.  Rep.  181. 

The  procuring  a  counterfeit  bank  bill  to  be  passed  by  an  ignorant  boy  as  a 
true  one,  was  held  to  be  a  sufficient  passing  within  the  statute  of  1804.  ch.  ISO. 
s.  3.    Commonwealth  v.  Hill,  11  Mass.  Rep.  136. 

This  opinion  was  sanctioned  by  the  court  after  advisement,  and  the  follow- 
ing authorities  were  cited.  1  Com.  Dig.  Abatement.  £.4.  1  Ld.  Rafoi. 
282.   Foster's  Cr.  Law,  disc.  3.  c.   1.    1  Hale  514.  617.     Dalt  Inst,  c  108. 

In  an  indictment  for  forging  an  ac<iuittance,  it  is  not  necessary  to  allege 
that  any  goods  were  delivered  in  consideration  of  such  acquittance.  The 
false  making  with  intent  to  defraud,  is  the  gist  of  the  offence.  A  bill  of  parceb 
was  given  of  the  following  tenor,  viz.  ^^  Mr.  John  Ladd,  bought  of  Eveleth  k 
Child,  2.18  Swedes  iron,  §4.80.  the  above  charged  to  Geo.  Carpenter,^'  which 
bill  the  defendant  altered  by  adding  thereto  the  words  ^^  by  order,  Evtleik  4* 
C^tliT' — it  was  held  that  this  addition  amounted  to  an  acquittance  of  JeJha 
Lode/,  and  was  a  forgery  within  the  statute  of  ISO-i.  ch.  120.  s.  1. ;  that  the 
addition  purported  to  be  an  acknowledgment  bv  Eveleth  k  Child,  that  the 
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forgery  at  common  law»  which  is  of  the  degree  only  of  misde- 
meanor,  there  are  a  great  many  kinds  of  forgery,  especially 
subjected  to  punishment  by  the  enactments  of  a  variety  of 
statutesy  which  many  yeai-s  ago  were  spoken  of  as  so  multi- 
plied as  almost  to  have  become  general,  {d) 

d  4  Black  Com.Clf?. 

goods  delifered  to  the  defendant,  were  charged  to  Carpenter,  by  his  order, 
■od  that  this  amounted  in  law,  to  an  acquittance  or  discbarge  of  the  defendant. 
Commonwealth  v.  Ladd,  15  Mass.  Rep.  526. 

To  constitute  a  forgery  of '^an  order  for  the  delivery  of  goods'*  within  the 
statute  of  1804.  ch.  ^.  s.  I.  it  is  not  necessary  that  the  person  whose  name  is 
foreed,  should  have  goods  in  the  hands  of  the  drawer.  This  point  was  settled 
in  me  case  of  the  Commonwealth  v.  Fisher,  1 7  Mass.  Rep.  46.  The  wor&  of 
the  order  were  *^  Mr.  Parker — Sir,  deliver  my  son,  one  pair  of  walldng 
shoes,  and  chaige  the  same  to  me. — Yours,  James  Fisher."  The  juiy  re- 
turned a  special  verdict,  ^^  that  the  said  James  Fisher  had  no  goods  or  effects 
in  tlie  luuHb  of  the  said  Parker,  when  the  order  was  made,  or  aAerwards''— 
^  but  wiietlier  the  order  was,  within  the  true  intent  and  meaning  of  the  sta- 
tute, an  *  order  for  the  delivery  of  goods'  the  jury  are  ignorant  and  pray  tlie 
■dviaeDent  of  the  court,"  &c.    It  was  ai^ued  for  the  defendant,  that  the  pa- 

Cr  recited  in  the  indictment  was  not  an  ^^  wdtr  for  the  delivery  of  gooM," 
t  a  mere  rttpuit  ;  that  the  words  in  our  statute  are  a  transcript  of  the  sta- 
tute <^7  Geo.  2.  c.  23.  and  that  the  judicial  construction  of  that  statute  has 
be«i  rin^lar  to  that  now  contended  for,  2  East  P.  C.  923.  Foster's  Or.  Law. 
119.  Leach,  611.  Rex  r.  Clinch,  363.  Rex  v.  EUor,  114.  Rex  v.  WiUiams, 
3  Chit  C.  L.  1033.  But  by  the  court,  ^^  the  language  of  our  statute  Is  simi- 
lar to  that  of  the  statute,  on  which  the  English  decisions  are  founded,  and  in 
fiiFOV  of  life  the  latter  received  a  stricter  construction  than  we  think  it  ne- 
ceamj  to  give  to  our  own,  by  which  tlie  Hie  of  the  offender  is  not  put  in  jeo- 
pardy. We  are  all  satisfied  that  the  facts  found  by  the  jury,  bring  the  de- 
fendant within  the  statute  upon  which  the  indictment  was  framed ;  and  that 
it  makes  no  difference  in  the  crime,  whether  the  supposed  drawee  of  the  or- 
der has  funds  in  the  hands  of  the  drawer  or  not.^'     S.  P.  2  Bay's  Rep.  262. 

In  the  case  of  the  Commonwealth  v.  Hutchinson,  1  Mass.  Rep.  7.  it  was 
onanimoosly  decided  by  the  court  that  the  person  whose  signature  is  allege 
ed  to  be  forged,  is  not  a  competent  witness  to  prove  the  forgery,  unku  th€ 
inMirwrnaU  alleged  to  be  forged,  is  produced  at  the  trial  The  court  said,  that 
although  the  practice  in  England  was  now  settled  not  to  admit  the  person  as 
a  witness  to  the  forgery  whose  name  was  forged,  the  practice  in  this  state 
had  been  otherwise  for  a  long  time. 

In  a  flubsequent  case,  where  nothing  was  alleged  in  the  indictment  as  an 
cxcose  for  not  producing  the  instrument,  on  proof  that  it  had  been  secreted 
by  the  prisoner,  or  his  friends,  the  court  permitted  a  copy  to  be  given  in  evi- 
dence. The  Ch.  Justice  observed,  ^^  that  in  this  state  for  a  period  of  thirty 
years  at  least,  a  witness  has  been  considered  as  competent,  both  in  criminal 
and  civil  prosecutions,  unless  he  was  interested  in  the  event  of  the  suit ; 
in  the  present  case,  whether  the  defendant  was  convicted  or  acquitted,  SmUh 
(the  person  whose  name  was  forged)  might  be  sued  on  the  note  in  question, 
at  a  genuine  note ;  and  the  verdict  upon  this  indictment  could  not  be  given 
in  evidence  ;  for  although  an  instrument  found  to  be  forged^  is  retained  en 
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Thcfte  statutes,  which,  for  the  most  part,  make  the  forgeries, 
to  which  they  relate,  capital  offences,  will  he  mentioned  in 
subsequent  chapters.  At  present  it  will  be  attempted  brieflj 
to  review  the  doctrine  of  forgery  at  common  law,  together 


the  files  of  the  court,  yet  any  persou  interested  may  ha?e  a  copy,  by  which 
to  form  his  writ,  and  a  ducu  tecum  to  the  clerk  to  bring  the  original  into  court 
on  the  trial ;  Smith  was  therefore  properly  admitted  to  testify,  the  objection 
against  him  going  only  to  his  credibility.''  Commonwealth  v.  Sneli,  3  Mas. 
Rep.  82. 

See  the  opinion  of  the  court  in  this  case  upon  an  another  pointy  vis.  in 
what  cases  the  production  of  the  instrument  will  be  dispensed  with.  See  also 
the  case  of  the  Commonwealth  v.  Houghton,  8  Mass.  Rep.  107.  in  which  it 
was  decided,  that  in  an  indictment  on  the  statute  for  having  in  poiieMion 
more  than  ten  counterfeit  bank  bill9,  it  i»  necessary  to  describe  the  bills 
In  the  indictment,  or  to  assign  a  sufficient  reason  why  they  are  not  de- 
scribed. 

in  the  cases  of  Commonwealth  v.  Bayley,  1  Mass.  Rep.  62.,  and  Common- 
wealth V,  Stevens,  1  Mass.  Rep.  203,  it  was  decided  that  it  is  not  neceanuy 
to  set  out  the  ornamental  parts  of  a  bank  bill,  its  devices  and  mottos,  in  an 
indictment  for  forging  or  uttering  the  bill. 

CosREcncuT. — In  the  case  of  Bruce  r.  Ross,  1  Day's  Rep.  100.  the  fol- 
lowing points  were  decided. — 1.  That  a  person  injured  by  a  foi^ged  note 
though  the  note  was  not  forged  in  his  name,  may  have  an  action  on  the  sta- 
tote^for  the  forgery  ; — 2.  That  an  action  on  the  statute  to  recover  damages 
for  a  forgery,  is  not  barred  in  one  year  by  the  statute  of  limitationt ; — 3.  That 
evidence  that  a  note  is  in  the  hands  of  a  defendant,  and  that  it  was  forged,  is 
admissible  without  producing  the  note ;  4.  That  in  such  case  it  is  unneces- 
sary to  give  the  defendant  notice  in  the  declaration,  to  produce  the  note. 

New-York. — In  the  case  of  the  People  r.  'i'hompson,  2  Johns.  Ca.  342.  it 
was  decided  that  forging  the  following  order,  viz.  '^^  Captain  Godfrey,  Sir, 
the  bearer,  Mr.  Richardson,  being  our  particular  friend,  who  has  occa- 
sion to  proceed  from  New-York  to  Philadelphia,  we  have  requested  him  to 
call  on  you,  desiring  you  to  accept  his  draft  on  us,  on  demand,  for  fifteen  dol- 
lars, your  compliance  will  much  oblige,  Sir,  Your  humble  servants,  Gibbs  & 
Cbanning,^^ — is  not  forging  an  order  for  the  payment  of  money  within  the  sta- 
tute ;  but  by  a  subsequent  statute,  Sess.  24.  c.  54.  such  an  order,  or  re^MCfl,  is 
declared  to  be  forgery.  The  court  in  delivering  this  opinion,  cited  1  Leach, 
111.  Fost  19.  MitcbelPs  case.  1  I^ach,  134.  Williams^  case.  1  Licach,  365! 
Ellor^s  case.  2  Leach  615.  Churches  case.  In  all  these  cases,  it  was  ruled 
that  the  order  was  not  within  the  statute,  because  it  did  not  purport  to  be  the 
order  of  a  person  who  had,  or  assumed  to  have  authority  to  make  it.  The 
words  of  the  statute  of  New-York,  above  referred  to  (Sess.  24.  ch.  54.) 
are,  '^  any  warrant  or  order  for  payment  of  money  or  delivery  of  goods, 
whether  such  order  purports  to  be  the  order  of  the  owner  of  the  goods  or 
money  specilied  therein,  or  of  some  person  who  claims  an  interest  in  the 
tame,  or  of  any  other  person,  with  intention  to  defraud,''  &:c.  The  latter 
statute  is  said  to  have  been  passed  in  consequence  of  the  construction  g^ven 
in  tills  case  to  the  former  one. 

A  person  indicted  for  foiling  *^  an  order  for  the  payment  of  money,'*  is  not 
intitled  to  a  peremptory  challenge,  it  being  an  offence  under  the  statute,  po- 
nlshable  only  with  imprisonment  for  a  term  of  year-v     A  bank  check,  will 
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'With  sach  principles  and  decided  poiiits  as  (though  some  of 
them  may  have  arisen  in  prosecutions  upon  particular  sta- 
tutes) appear  to  be  of  general  application.  And,  pursuing 
the  order  of  the  definitions  above  ^given,  we  may  consider,  [*1412] 

fall  within  the  deacriptiOD  of '^  ao  order  for  fhe  payment  of  money ,'^  and  may 
be  80  described  and  alleged  in  an  indictment  for  the  forgery  of  it.  With 
respect  to  the  rule  of  admitting  the  person  whose  name  is  forged,  as  a  witness 
on  the  trial  for  forgery,  Kent,  C.  J.  observes,  ^^  the  ancient  rule  in  Elngland, 
that  a  witness  whose  name  was  forged,  was  incompetent  to  prove  the  forgery 
on  an  indictment,  because  he  was  interested  in  the  question,  still  prevails  in 
their  courts,  and  was  adopted  by  this  court  in  the  year  1794.  The  grounds 
or  reasons  of  that  decision  are  not  before  the  public,  and  therefore  we  do 
not  know  them ;  it  is  probable  the  court  assumed  the  English  rule,  as  they 
found  it  then  eating.  But  since  that  time,  the  question  of  interest  jn  a  wit- 
ness, has  been  investigated  and  defined  with  more  precision  both  in  England 
and  in  this  state.  The  rule  now  In  all  such  cases,  and  I  believe  in  almost  all 
criminal  cases,  except  in  the  case  of  a  forged  instrument,  is  that  the  witness  is 
to  be  received,  if  he  be  not  interested  in  the  event  of  the  suit,  so  that  the 
verdict  could  be  given  in  evidence  in  an  action  in  which  he  was  a  party. 
The  Interest  which  the  witness  may  have  in  the  question  put,  is  no  longer 
the  test.  That  degree  of  interest,  goe%  only  to  the  credit  of  the  witness. 
The  exclusion  of  the  witness,  in  the  case  of  forgery,  has  therefore  become 
an  anomaly  in  the  law  of  evidence,  for  it  is  certain,  that  the  conviction  of  the 
party  charged  with  forging  a  check,  cannot  be  given  in  evidence  in  a  subse- 
quent civil  suit  on  the  check  ;  and  as  the  reason  of  the  old  rule  has  ceased, 
by  a  sounder  definition  of  the  question  of  interest,  and  as  it  is  not  now  applied 
to  other  criminal  cases,  it  would  seem  to  be  fit  and  proper,  that  the  rule  itself 
should  no  longer  be  applied  to  the  case  of  forgery."  The  People  v,  Howell, 
4  Johns.  Rep.  296.  302. 

Forging  a  paper  in  the  following  words,  ^^  Mr.  Seward — Sir,  Let  the  bearer 
trade  thirteen  dollars,  twenty-five  cents,  and  you  will  much  oblige  yours,  &c. 
Aug.  16,  1809.  ^iamucl  Lay  ton" — was  held  to  be  an  order  for  the  delivery  of 
goods  within  the  statute  (24  Sess.  c.  54.)  and  the  terms  of  it  sufficiently  ex- 
plicit and  intelligible.     The  People  v.  Shaw,  5  Johns.  Rep.  236. 

Since  the  act  of  Sess.  30  c.  173.  s.  1.  It  is  not  a  felony  in  this  state  to  ut- 
ter and  publish  a  forged  bank  note  of  another  state,  of  a  sum  less  than  one 
dollar ;  nor  is  a  person  possessing  such  a  note  with  intent  to  utter  it,  in- 
dictable under  the  act  of  Sess.  31.  c.  155.  s.  7.  Notes  of  this  description 
are  not  absolutely  void,  for  they  may  be  collected  of  the  bank  by  which  they 
are  issued ;  but  the  circulation  of  them  in  New-York  is  prohibited  by  the 
first  mentioned  statute.   The  I'eople  v.  Wilson,  6  Johns.  Rep.  320. 

Forging  an  order  in  these  words,  ^^  To  the  Casliier  of  Levi  McKean^s 
change  office,  pay  to  John  Low  or  bearer  tiAeen  hundred  dollars,  in  N. 
Mjers^  bills  or  yours— David  B.  Leist,'^  is  not  within  the  act  to  prevent  for- 
^^ery.  The  language  of  it  is  too  indetinite ;  whether  Myers'  bills,  or  McKean's 
bills  are  money  or  goods,  is  wholly  uncertain.  It  is  not  an  order  for  the 
payment  of  money ^  nor  for  the  delivery  of  goods.  The  People  v.  Farring^on, 
14  Johns.  Rep.  348. — (Quaere,  is  not  such  a  fraud  cheating  by  false  tokens? 
Is  not  a  cheat  punishable  at  common  law — Editor.) 

Forging  a  deed  within  this  state  for  lands  lying  in  the  Missouri  territory, 
or  in  another  state,  is  an  indictable  offence  under  the  acts  to  prevent  forgery. 
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L  of  Uie  making  or  alteration  of  a  written  instrument  neces- 
sary to  constitute  forgery ;  U.  of  tlie  written  instmmenU  in 
respect  of  which  forgery  may  be  committed ;  and.  III.  of  the 
fraud  and  deceit  to  the  prejudice  of  another's  right.    We  may 


(1  N.  R.  L.  405.  408.)  It  cannot  be  material  where  the  laodfl  lie,  if  the  act 
of  forgery,  and  the  existCDcc  of  the  fraudulent  iotenti on,  both  concur  and  hap- 
pen within  this  state.  The  prisoners  have  committed  no  offence  cognizable 
by  the  laws  of  Missouri.  The  carpus  delicti  is  here,  and  here  the  prisoner! 
are  punishable,  or  no  where.  The  forgery  of  bills  of  banks  in  other  states, 
when  forged  or  uttered  within  this  state  scienter^  has  been  punished  as  an 
offence  within  this  statute.  Such  forgeries  are  punishable  under  the  statute, 
on  the  sole  ground  that  they  arc  frauds  upon  our  own  citizens.  The  People 
V.  Flanders  L  Hauy,  18  Johns.  Kep.  161. 

Pevnsylvama. — The  forgery  of  any  writing  which  may  be  prejudicial  to 
another,  is  indictable  at  common  law.    I'ennsylvania  v.  McKee,  Addis.  33,34. 

Forgery  of  a  fuinu  to  an  assi^ment  of  a  bond,  is  indictable,  although  there 
be  no  seal  to  the  forged  assignment,  as  it  gives  a  possibility  to  defraud.  Aco« 
obligor  may  be  guilty  of  forgery,  in  assigning  a  bill  given  by  himielf  and 
another  ;  but  his  possession  of  it  may  be  evidence  of  an  authority  o?er  it,  and 
if  there  be  no  intention  to  defraud,  it  is  not  forgery.  Pennsylvania  v.  Misner, 
Addis.  44. 

Notwithstanding  the  expiration  of  the  corporate  powers  of  a  bank,  it  is 
stiU  an  indictable  offence  and  punishable  within  the  act  of  April  22, 1794,  to 
MM  a  counterfeit  note  of  such  a  bank,  knowing  it  to  be  counterfeit;  and  any 
forged  note,  counterfeiting  a  genuine  note  of  a  hank  whose  corporate  powers 
have  expired,  is  a  counterfeit  note  of  such  bank.  This  was  decided  upon  a 
writ  of  error  brought  against  the  Commonwealth  by  one  White,  who  had  been 
convicted  of  passing  a  counterftiit  note  of  the  bank  of  the  United  States. 
The  objection  to  the  indictment  wns,  that  at  the  time  the  offence  was  alleged  to 
hare  been  committed,  the  bank  of  the  I'nited  Stutc:$  was  not  in  existence  ;  the 
period  for  which  the  stockholders  were  incorporated,  having  expired.  The 
indictment  was  founded  on  the  act  of  Pennsylvania  of  April  22,  1794.  >. 
5.  by  wliich  it  is  made  penal  for  any  person  to  pass  a  counterfeit  note  of  the 
bank  of  the  United  States,  knowing  it  to  be  such. — ^^  Although  the  corporation 
(the  bank  of  the  United  States)  was  not  in  existence  when  this  counterfeit 
note  was  passed,  yet  the  genuine  note  represented  by  it,  had  a  legal  existence. 
The  notes  are  still  in  circulation  and  the  trustees  in  whom  the  stock  was 
Tested  after  the  dissolution  of  the  corporation,  are  bound  to  pay  them.  The 
act  of  Assembly  on  which  this  inilictment  was  founded  is  still  in  full  force; 
and  even  the  act  of  Congress  incorporating  the  bank  of  the  United  States,  is 
for  some  purposes  in  force,  although  the  corporation  expired  the  4th  of 
March,  1811.  But  whether  the  notes  were  receivable  in  payments  or  not, 
they  had  a  lawful  existence  until  they  were  paid  and  cancelled.*^  PerTilgh- 
man,  C.J. in  White  v.  The  Coinmonwoalth,  1  Binn.  418. 

On  an  indictment  tor  forging:  a  receipt  by  adding  a  further  sum,  judgment 
was  arrested  after  conviction,  because  the  presumption,  arising  from  the  man- 
ner of  stating  the  ofl'encc  waj<,  that  the  additional  sum  was  added,  (inserted) 
aAer  the  name,  and  so  no  one  could  be  deceived  bv  it.  Pennsylvania  v. 
McKee,  Addis.  33.  36. 

The  offence  of  uttering,  publishing,  and  passing  a  counterfeit  bank  note  of 
another  state  with  intent  to  defrauds  is  punishable  by  imprisonment  at  hard 
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then  briefly  treat,  IV.  of  principals  and  accessories;  and,  V. 
or  the  indtchnenU  trials  evidence^  and  punishmenU 

In  the  first  place,  however,  it  should  be  observed  that  tlie  a  puUica- 
oflbnce  of  foi*gery  may  be  complete,  though  there  be  no  pub-  le^j^ng'o?' 
lication  or  uttering  of  the  forged  instrument    For  the  very  the  forged 

labour,  uaderthe  act  of  April  5,  1790,  s.  4.  "  I  see  nor  eason  to  doubt,  that 
by  the  common  law,  this  offence  was  subject  to  an  infamous  punishment ;  and 
that  being  the  case,  it  falls  within  the  4th  section  of  the  act  of  5th  of  April, 
1790.^^  Per  Tilghman,  C.  J.  in  the  case  of  Lewis  v.  the  Commonwealth,  2 
Serg.  &  Rawle,  551. 

In  the  case  of  the  Commonwealth  v.  Searie,  2  Binn.  332.  the  following 
points  of  law  were  settled. — 1.  That  the  publishing  of  a  forged  writing  of  a 
private  nature^  though  not  under  seal,  with  intent  to  defraud,  is  an  offence 
indictable  at  common  law.  This  point  was  fully  investigated  and  decided  io 
the  case  of  the  King  v.  Ward,  2  Ld.  Raym.  1461.  13  Geo.  I.  Since  which 
the  law  has  been  considered  as  settled. — 2.  That  to  utter  and  publith  a  banlc 
bill,  is  to  declare  or  assert  directly  or  indirectly,  by  words  or  actions,  that 
the  note  Is  good ;  but  that  a  note  is  not  passed  until  it  is  received  by  the  per- 
son to  whoa  it  is  offered.  It  is  not  decided  in  this  case  whether  the  note 
would  be  pasiid^  if  the  person  to  whom  it  is  offered,  receives  it  for  the  pur- 
pose of  having  it  examined. — ^3.  That  the  publishing  of  a  counterfeit  note  of 
the  bank  of  North  America,  is  not  an  offence  punishable  under  the  act  of 
April  SS,  1794,  (3  Smith's  Laws,  189 ;)  but  it  is  punishable  at  hard  labour, 
wder  the  acts  of  April  5,  1790,  (2  Smith's  Laws,  531.)  and  April  4,  1807,(4 
Smith's  Laws,  393.)  There  is  no  doubt  that  this  offence  might  have  been 
punished  by  setting  in  the  pillory,  by  virtne  of  the  acts  before  mentioned,  and 
therefore,  that  it  is  within  them.— 4.  That  in  an  indictment  for  puldishing  a 
connterfeit  bank  note,  it  is  not  necessary  to  set  forth  the  ornamental  parts  of 
the  bill,  the  devices  or  mottos.  The  court  expressed  their  concurrence  with 
both  the  cases  decided  in  Ma^isacliusetts.  Commonwealth  v.  Bailey,  1  Hass. 
Rep.  62d — and  Commonwealth  r.  Stevens,  1  Mass.  Rep.  203.,  where  it  was 
ruled  Io  be  unnecessary  to  set  forth  the  devices  and  ornamental  parts  of  a 
bill 

SosTH  Carolina. — The  forging  of  a  general  indent  of  this  state,  is  not  made 
a  capital  offence  by  the  act  of  Assembly,  which  authorizes  the  issuing  of  the 
aanse;  but  the  forging  a  receipt  on  such  indent  for  the  accruing  annual  inte- 
rest, which  appeal's  to  be  payable  upon  the  face  of  it,  with  intent  tog^ve  the 
indent  currency,  and  uttering  the  same  with  intent  to  defraud,  is  felony  with* 
out  benefit  of  clei^y,  under  the  statute  of  2  Geo.  II.  c.  25.,  which  is  of  force 
■i  this  state.     The  State  v.  Washington,  1  Bay's  Rep.  120. 

An  indictment  stating  an  offence  to  be  against  the  state,  and  concluding  with 
the  words, ''  against  the  peace  and  dignity  of  the  same,''  is  good  within  the 
terms  of  the  constitution  of  1790.     Ibid. 

The  last  of  these  points  was  considered  of  no  weight  by  the  court.  With 
respect  to  the  first,  it  was  argued,  that  the  receipt  charged  in  the  indictment 
was  not  such  as  came  within  the  act  of  March  5,  1 736,  made  for  putting  in 
force  part  of  the  statutes  of  2  &  7  Geo.  II.  The  foim  of  the  receipt  set  K>rth 
io  the  different  counts  was  as  follows:  ^^  Received  14th  Oct.  1785,  two  years 
interest  on  £86.  2s.  4d.,  the  within  indent— Thos.  Reynolds.-— £86.  2s.  4d." 
The  clause  of  the  statute  on  which  the  indictment  was  founded,  is  not  recited 
in  the  report  of  th»*  ca-«3:  bnt  it  is  supposed  to  be  in  th^se  words,  '-any  ac- 
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lofiniment,  making  with  a  fraudulent  intention,  and  without  lawful  aa« 

it  not  ne-     thority»  of  any  instrument  which,  at  common  law,  or  by  sta- 

^^^^^    tute,  is  the  subject  of  forgery,  is  of  itself  a  sufficient  comide- 

tiMoAcnce  tion  of  the  offence  before  publication  ;  and  tliough  the  publi- 

ofibrierj.    cation  of  the  instrument  be  the  medium  by  which  the  intent  is 

usually  made  manifest,  yet  it  may  be  proved  as  plainly  by 

other  evidence,  (r)    Tlius,  in  a  case  where  the  note,  which  the 

prisoner  was  charged  with  having  forged,  was  nevei*  publisli- 

f  2  Kas*.  P.  C.  c.  19.  s.  4.  p.  35:*^. 


quittRDce  or  receipt  for  moDey  or  goods.^^    See  1  Brevard^s  Dig.  368.    Tit. 
82.,  where  the  statute  of  2  Geo.  II.  c.  25,  may  be  found. 

It  wts  contended  that  if  couDterfeiting;  the  indent  was  not  felony,  counter- 
feiting the  receipts  upon  the  back  of  it,  could  not  be  felony  To  this  it  was 
answered  by  the  court  that  it  is  of  no  consequence  on  what  the  receipts  were 
written ;  whether  on  the  back  of  an  indent,  or  on  any  other  paper.  If  the  re- 
ceipt wts  for  money  and  was  forged  with  intent  to  defraud,  that  is  sufficient 
to  constitute  felony,     ibid. 

Forging  a  bill  of  the  paper  medium  of  this  state,  with  two  of  the  commisiionen 
names  only  to  it,  does  not  constitute  a  capital  offence,  under  the  act  of  Assem- 
bly giving  currency  to  such  bills,  which  requires  that  such  hills  shall  be 
signed  by  ikrtt  commissioners.  It  is  evident  that  any  bills  not  signed  by 
three  commissioners,  as  the  law  directs,  but  signed  by  only  one  or  two  of 
them,  would  not  be  receivable  at  the  treasury,  because  they  are  not  such 
as  the  act  requires  and  makes  receivable  there.  And  although  there  Is  no 
negative  clause,  which  makes  such  bills  void,  yet  they  wo^d  have  been 
void  in  law — for  ^^  exprcssio  unius  est  exclusio  altcritLsy  It  does  not  purport  to 
be  a  true  bill  upon  the  face  of  it.  (Ann  Lewis"  case,  Fost.  1 16.)  Moffiit^'s  case, 
1  Leach  C.  C.  372.  is  directly  in  point.  Per  Bay,  J.  in  the  State  v.  Jones, 
1  Bay's  Rep.  207.  209. 

If  a  special  verdict  states  the  passing  of  a  foqi^od  note,  knowing  of  ike/orgeryj 
it  is  sufficient  to  warrant  a  judgment  on  the  conviction,  though  such  finding 
does  not  express  that  it  was  done  with  a  fraudulent  intention.  For  the  fras- 
dulent  intention  springs  out  of  the  knowledge  of  the  forgery,  as  a  natural  con- 
sequence. The  law  will  presume  in  odium  fraudis^  that  it  was  done  with  a 
frudulent  intention.  The  State  r.  Fuller,  1  Bay's  Rep  245.  The  following 
authorities  were  cited  in  support  of  this  decision.  12  Mod.  627.  2  Straff, 
844,5.     1  Leach  204.  Donally^s  case  ;  and  5  Rep.  97. 

Forging  an  order  for  the  delivery  of  goods,  is  felony  within  the  meaning  ol 
the  statute,  though  the  party  making  the  supposed  order,  has  no  goods  io 
the  hands  of  the  drawer.  It  is  of  no  consequence  what  the  form  ortheteoor 
of  the  order  may  be,  if  it  be  false,  and  calculated  to  deceive  and  defraud: 
such  an  order  is  both  within  the  mischief  and  the  words  of  statute.  West^s 
case,  tried  at  Charleston,  in  1785,  settled  the  doctrine  in  this  state.  Tbe 
State  r.  Holly,  2  Bay^s  Rep.  262.  266.  See  ante,  the  case  of  the  CommoD- 
wealth  V.  Fisher,  17  Mass.  Rep.  46.  where  the  same  point  was  decided. 

If  an  indictment  states  the  offence  to  be  against  a  British  act  of  Pariiamentf 
made  of  force  here,  when  in  fact  no  such  act  has  ever  been  made  of  forcei 
instead  of  concluding  against  the  act  of  the  Liegislature  of  the  State,  i' 
is  good  ground  to  arrest  the  iudflrment,  The  State  v.  HoUy^  2  Bay^  R«P' 
162. 
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cd,  but  was  (bund  in  his  jiosscssion  at  tlic  time  he  was  appi*e- 
bended,  no  objection  was  taken  to  the  conviction,  on  tlie 
ground  of  the  note  never  having  been  published,  there  being  in 
the  case  curcumstances  sufficient  to  warrant  the  Jury  in  find- 
ing a  fraudulent  intention.  (/)  At  the  present  time  most  of 
the  statutes  which  relate  to  forgery  make  the  publication  of 
the  forged  instrument^  with  knowledge  of  tlie  fact,  a  substan- 
tive oflfencc. 


^SECTION  I. 


[*1413] 


OV  TH£   MAKIKG   OK   ALTERATION   OF  A    WBITTJbN   INSTRU- 
MENT NECESSARY   TO   CONSTITUTE  FORGERY. 


Not  only  the  fabrication  and  false  making  of  the  whole  of  oftbemak- 
a  written  instrument,  but  a  fraudulent  inscilion,  alteration,  i"gof  ^i- 
or  erasure,  even  of  a  letter,  in  any  material  part  of  a  true  in-  a  wrl^n 
strumen^  whereby  a  new  operation  is  given  to  it,  will  amount  instrument 
to  forgeiy ;  and  this,  although  it  be  afterwards  executed  by  " *^J5JJ^{ 
another  person  ignorant  of  the  deceit  {g)  And  the  fraudulent  tute  for-' 
application  of  a  true  signature  to  a  false  instrument,  for  gcrj. 
which  it  was  not  intended,  or  vice  versa^  will  also  be  forge- 
ry, ijk)    Thus  it  is  forgery  in  a  man  who  is  ordered  to  draw 
a  will  for  a  sick  person,  to  insert  legacies  in  it  of  his  own 
bead,  (i)    So  if  a  man  insert  in  an  indictment  the  names  of 
thoae  against  whom,  in  truth,  it  was  not  found :  (fe)  Or  i^ 
finding  another  name  at  the  bottom  of  a  letter,  at  a  considera- 
ble distance  from  the  other  writing,  he  cause  the  letter  to  be 
cut  off,  and  a  general  release  to  be  written  above  the  name, 
and  then  take  off  the  seal,  and  fix  it  under  the  release.  (1) 
And  in  a  late  case  it  appears  to  have  been  considered  that  if 
a  party  make  a  copy  of  a  receipt,  add  to  such  copy  material 
words,  not  in  the  original,  and  then  offer  it  in  evidence  on  a 
sttgeestion  of  the  original  being  lost,  he  may  be  prosecuted 
forforgery.  (m)    The  fraudulent  alteration  of  a  material  part 
of  a  deed  is  forgery  ;  as  the  making  a  lease  of  the  manor  of 
Dale  appear  to  be  a  lease  of  the  manor  of  Sale,  by  changing 
the  letter  D.  into  *an  S. ;  or  the  making  a  bond  for  five  hun-  [*1414] 


f  EUiotfscasc,  1777,  1  Lcacli  173.  2  East. 
PiC.  c.  19.  s.  44.  p.  951.  2  New  U.  93. 
note  (a).  And  sec  also  Crocker^s  case,  2 
Leacb  967.  wbcre  it  appears  to  have  been 
hoUen  bj  Le  Blanc,  J.,  that  though  the  note 
then  in  question  had  been  kept  in  the  prison- 
er's pOMession,  and  never  attempted  to  be  ut 
tered  by  him ;  yet  it  was  a  question  for  the 
jury  under  all  the  circumstances  of  the  case, 
whether  the  note  had  been  made  innocently. 
Of  with  an  intent  to  defraud. 

g  2  East.  P.  C.  c.  19.  s.  4.  p.  835. 


3  Inst.  170. 
3  Bac.  Ab« 


ft  Id,  Ibid. 

i  Noy.  101.  Moor  759,  760. 
1  Hawk.  P.  C.  c.  70.  s.  2. 
Fore,  (A.) 

il-^Rcx  r.  Marsh  and  others,  3  Mod.  66.  1 
Hawk.  P.  C.  c.  70.  s.  2. 

I  3  Inst.  171.  1  Hawk.  P.  C.  c.  70.  s.  t. 
3  Bac.  Ab.  Forg,  (A). 

m  By  Lord  Ellenborough,  C.  J.,  in  Upfold 
r.  Leit,  5  £sp.  100.  The  words  inserted  were 
"  in  full  of  all  demands." 
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dred  pounds,  cxprcsse<l  in  figures,  seem  to  have  been  made  te 
five  thoiisand :  (it)  and  though  it  seems  to  have  been  ihomAi 
that  a  deed,  so  altered,  is  moi-e  properly  to  be  called  a  faw 
than  a  forged  deed,  not  being  forged  in  the  name  of  anotherf 
nor  his  si*al  nor  hand  counterfeited ;  (o)  yet,  according  to  the 
better  opinion,  such  an  alteration  amounts  to  forgery ;  on  ^ 
ground  that  the  fraud  and  villany  are  the  same,  as  If  there 
were  an  cntiiv  making  of  a  new  Ai^eA  in  another's  name ;  and 
also  tliat  a  man*s  hand  and  seal  arc  falsely  made  use  of  to 
testify  his  assent  to  an  instrument,  which,  after  such  an  al- 
teration, is  no  more  iiis  deed  than  a  stranger's,  {p)    Alteriag 
the  date  of  a  bill  of  exchange  after  acceptance,  and  therdiy 
accelerating  the  time  of  payment,  would  come  with  the  same 
rule,  (q)     And,  uiion  the  principle  tliat  tlie  false  makiiq;  of 
any  part  of  a  genuine  note,  which  may  give  it  a  greater  cur- 
rency, is  forger}- :  it  was  liolden,  in  a  modern   case,  that 
where  a  note  of  country  bankers  was  made  payable  at  their 
house  in  the  country-,  or  at  tlieir  banker*s  in  Loadon,  and 
the  London  banker  had  failed,  it  was  forgery  to  alter  the 
name  of  such  London  banker  to  tlie  name  of  another  Lon- 
don banker,   with   whom  the  country  bankers  had  vado 
their  notes  payable  subsequently  to  the  failure.    The  Jndges 
held  that  the  act  done  by  the  prisoner  was  a  fake  Baking, 
in  a  circumstance  material  to  tlie  value  of  tlie  nato^  and  its 
facility  of  transfer,  by  making  it  payable  at  a  aolTCHt  in- 
stead of  a  insolvent  house,  (r)    And  upon  the  general  prind- 
ple  that  the  alteration  of  a  true  instrument  makes  it,  when 
[*1415]  *altei*ed,  a  forgery  of  the  whole  instniment,  it  was  holdcn 
that  where  the  indictment  charged  the  prisoner  with  ^  mak* 
iiig,  ffirging,  and  counterfeiting'*  a  hill  of  exchange,  and  with 
uttering  it,  knowing  it  to  be  forged  ;  and  the  evidence  was  of 
an  alteration  of  the  bill  of  exchange  from  10/.  to  SOL  in  the 
part  of  it  in  which  the  sum  is  expressed  in  figures,  and  abo 
in  the  part  in  which  it  is  exiiressed  in  letters,  the  prisoner 
was  properly  convicted  ;  though  the  statute,  on  which  the  in- 
dictment pi-oceedod,  7  Geo.  II.  c.  CS.  contains  tlie  word  ailer 
as  well  as  the  word  forgr ;  **  if  any  jM^rson  shall  falsely  nakcy 
alter,  forge,  or  countorlVit,  or  utter,  or  publish,  as  tnicv  any 
false,  altered,  forged,  or  counterfeited,  Ate. ;"  from  whick  it 
Wiis  contended  that  to  alter  a  bill  of  exchange  was  made  a 
distinct  oflonce.  {s) 

n  Moor  610.     1  Hawk.  P.  C.  c.  70.  '^.  J.  /   Hix  r.  Trcbli,    J  Taunt.   328,  Mi  S 

So  in  Ellaworih's  cas«»,  2  Last.  P.  C.  c.  19.  s.  Leach,  1040.     The  alicrahon  was  eftctedby 

S8.  p.  986.  where  a  cypher  being  added  after  pasliin;   a  klip  of  paper    bearing  the  irorfs 

Uie  figure  8,  the  bill,  whicli  w  as  lor  8/.,  became  Kain&bottom  and  Co.,  oTer  the  words  Blotf* 

A  bill  for  80/.  iS:  Co.  in  the  same  manner  as  the  prosecotod 

o  3  Inst.  169.  had  ihenit^clTCs  altered  their  reissu able  not** 

II  1  Hawk.  P.  C.  c.  70.  s.  2.    3  Bac.  Ab.  after  the  failure  of  their  first  Loadon  bavkKh 

Firg.  (A)  in  the  notes.  Bloxani  6c  Co. 

f  Master  r.  Miller,  4  T.  R.  320.    2  East.  s  Tcague's   case,  cor.  Le  Blanc,  J.,  Hff<- 

P.  C.C.  19.  *.  4.  n.  ft.^3  fnrrf  <iim.  A?5.   1802.  Mirh.  T.  1802.  2  Uf^ 
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The  expuBgiBg^by  means  of  lemon  juice  (laid  in  the  in-  Ezpmicins 
dictment  to  be  a  certain  liquor  unknown  to  the  jury),  an  in-  ^°q^^^ 
dorsement  on  a  bank  note,  was  holden  to  be  a  raging  of  the  bank  note. 
indorsement  witiiin  the  statute  8  &  9  W.  III.  c.  29.  s.  36. 
which  relates  to  the  altering  or  rasing  any  indorsement  on 
any  bank  bill,  &c.  (t) 

In  a  case  where  the  prisoner  procured  a  deed  to  be  forged,  Forgerj 
as  from  one  J.  M.  and  his  son,  conveying  a  certain  estate  for  quen*"aN' 
life  to  M.  K. ;  and  after  the  death  of  one  of  the  supposed  teration  of 

{grantors,  had  procured  the  forged  deed  to  be  altered  by  en-  ^^^  <^«^'^- 
arging  the  {grantee's  estate  to  a  fee;  and  was  convicted  of 
forging  and  uttering  it  in  the  state  to  which  it  was  so  altered ; 
this  was  holden  to  be  well  by  all  the  Judges ;  as  being  no 
less  a  forgery  after  than  before  such  alteration,  (u) 

*It  seems  that  a  man  cannot  be  guilty  of  forgery  by  a  bare  [^14161 
nan  feasatue  ;  as  if  in  drawing  a  will  he  should  omit  a  legacy  as  to  for- 
which  he  was  directed  to  insert :  but  it  appears  to  have  been  s^^y  ^7 
holden  that  if  the  omission  of  a  bequest  to  one  cause  a  ma-  ombslon'in 
terial  alteration  in  the  limitation  of  a  bequest  to  another,  as  a  wriuen 
where  the  omission  of  a  devise  of  an  estate  for  life  to  one  instrument. 
man  causes  a  devise  of  the  same  lands  to  another  to  pass  a 
jiresent  estate,  which  otherwise*  would  have  passed  a  re^ 
mainder  only,  the  person  making  such  an  omission  is  guilty 
of'  f wgery.  (x) 

A  man  may  be  guilty  of  forgery  by  making  a  false  deed  Making  a 
in  his  own  name.    Thus  it  has  been  holden  to  be  forgery  for  fa^^e  deed 
a  person  to  make  a  feoffment  of  certain  lands  to  L  S.,  and  J^^  ^|^' 
afterwards  make  a  deed  of  feoffment  of  the  same  lands  to 
I.  D.  of  a  date  prior  to  that  of  the  feoffment  to  L  S. ;  for 
herein  he  falsifies  the  date  in  order  to  defraud  his  own  feof- 
Sde,  by  making  a  second  conveyance,  which  at  the  time  ho 
Ind  no  power  to  make,  (y)    And  it  is  also  said  that  his  crime 
wwdd  have  been  the  same  if,  by  his  conveyance,  he  had  pas- 
sed only  an  equitable  interest  for  good  consideration,  and 
had  afterwards  by  such  a  subsequent  antedated  conveyance 
endeavoored  to  avoid  it  {%) 

If  a  bill  of  exchange,  payable  to  A.  B.  or  order,  get  into  indorsing  a 
the  himds  of  another  person  of  the  same  name  with  the  payee,  ^^  °^*'' 
and  such  person,  knowing  that  he  is  not  the  real  payee,  in  ^^Min  o/ 
whose  favour  it  was  drawn,  indorse  it,  for  the  purpose  of  the  tama 
flrandulently  possessing  himself  of  the  money,  he  is  guOty  of  "^^""l^^^ 
*wrgery.(a) 

p.  C.  €•  19.  I.  55.  p.  979.    The  Judges  held  u  Kinder's  case,  1800.    2  Eaft.  P.  C.  c 

Uiat  tlie  point  was  governed  by  Dawson's  19.  s,  4.  p.  855. 

caii,  Mia.  S  G.  1. 1  Str.  19.  2  East.  P.  C.  e.  x  Moor  762.  Nov.  101.  1  Hawk.  P.  C.  c 

19.  a.  5fi»  pu  878.  where  the  prisoner  haTing  70.  s.  6. 3  Bac,  Ab.  #bfg.  (A)  2  East.  P.  C.  c. 

alterad  tha  figure  of  2  in  a  banlL  note  to  5  19.  s.  4.  p.  856. 

(M^  to  51N.)  ten  of  the  Judges  agreed  that  y3  Inst.  169.    Pult.  46  b.    1  Hawk.  P* 

St  was  forging  and  counterfeiting  a  bank  note ;  C.  c.  70.  s.  2.    3  Bac.  Ab.    Farg*  (A), 

aad  that  3  Inst.  171, 172.  was  not  law  in  this  a  1  Hawk.  P.  C.  c.  70.  s.  2.    3  Bac«  Ab. 

laipect ;  for  non  tmumptU  might  be  pleaded  Farg.  (A)  in  the  notes,  Moor  665. 

to  each-  a  note.  a  Mead  v.  Young.  4  T.  R.  28. 
I  Rox  V.  Bigg,  3  P.  Wnis.'419. 
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Of  Fargern^—Of  the  Making,  ^c.        [b«©k  Vf. 

The  uttering  of  a  note,  as  the  note  of  another  person,  has 
•been  holden  to  be  forgery,  though  such  note  was  made  im 
the  same  name  as  that  of  the  prisoner. 

The  point  an)se  in  the  following  case:  two  prisoners, 
named  Parkes  and  Brown,  were  indicted  for  forging  a  promis- 
sory note,  of  whicli  the  following  is  a  copy. 

Xinghtons  Salop,  Jpril  20,  1796. 

No.  B.  248. 
I  promise  to  pay  to  beai-er,  on  demand,  at  Messrs.  Down, 
Thornton,  and   Co's.,   bankera,  London,  the  sum  of  Five 
Guineas,  lor  value  iiTeivcd.     For  Self  and  Co. 

Tiios.  Bbowk.  {h) 

Five  (iiinkas. 

Entered,  T.  B. 


There  was  a  second  count  for  uttering  the  same,  knowing 
it  to  be  forged.  Tiic  following  facts  apiK^arcd  in  evidence: 
the  prisoner.  Brown,  uttcivd  the  note  to  one  Hulls,  a  shoe- 
maker, in  part  payment  for  a  quantity  of  boots  and  shoes 
which  he  had  bought,  under  piTtence  that  he  was  a  Captain 
Brown  of  17th  regiment,  and  going  immediately  to  the 
West  Indies.  At  tlie  time  when  he  bargained  for  the  articles 
at  Hulls's  shop,  he  told  Hulls  that  if  he  would  send  his  boy 
witli  him  he  would  send  back  the  money  :  but  Hulls  declined 
this,  and  went  liimself  with  the  prisoner.  While  on  their 
wav,  Bi-own  said  tliat  liis  bri>tlier  was  affcnt  to  the  17th  re- 
giment,  and  would  buy  all  the  shoes  linlls  had  :  and,  upon 
their  coming  to  apuhlic-Iiouse,  he  invited  Hulls  to  go  in,  say- 
ing, he  should  sec  his  brother  pirsently.  They  then  sat  down 
together,  on  a  bench  in  the  garden  of  the  ])ublic  house;  and 
Brown  proceeded  to  speak  fuKher  of  his  brother,  who,  he 
said,  had  just  married  a  lady  with  a  Ibrtune  c»f  £15,000,  and 
had  deiM)sited  it  in  the  hands  of  Down  and  Thornton.  After 
r*1418]  some  time,  the  bi^otlur  not  appearing.  *Brown  went  into  the 
house,  and  returned  aj^ain,  using  expressions  of  disappoint- 
ment at  the  absence  of  his  brother,  and  added  :  *^  I  am  sorrv 
I  cannot  pay  you  in  gold  :  but  I  can  give  yoii  what  is  just  as 
good,  one  of  my  brotlier's  draits,  for  whieh  I  have  been  into 
the  house  to  get  cash,  but  tlie  landlord  has  not  enough  by 
him.*'  He  then  produced  the  note  in  question,  and  gave  it  to 
Hulls,  who  asked  if  it  was  on  the  money  lodged  with  Down  and 
Go's.,  Brown  said  that  it  was;  and  added,  that  his  brother 
and  he  always  ])aid  in  that  manner  on  demand,  for  they  want- 
ed no  credit.  He  then  appointed  Hulls  to  meet  him  in  the 
afteiiioon,  at  another  place,  where  he  would  pay  him  the  bal- 
ance. The  note  was  soon  discovei*ed  to  be  a  forgery,  and  Hulls 

4  The  wortljjj   "  I  prnini>e  to  pay  the  bear-      t-um  ni  five  guinrns,  for  value    received  for 
er  on  domanj  ;*♦  and  also   the  vord?,  *' lh»'      irelt  ajvl  C-*."^  were /ir/y'/z-rf  n,  ihc  notr. 
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could  hear  nothing  more  of  Brown.  It  further  appeared^  that 
Parkes  and  Brown  were  connected  together  ;  and  that  when 
Parkes  was  taken  up,  more  than  forty  of  these  five-guinea 
notes,  in  blank,  were  found  upon  him,  dated  Ringhton,  Salop; 
and  a  few  of  tiie  same  sort  of  notes  were  also  found  conceal- 
ed under  a  board  in  a  shop  where  the  prisoner  Brown  was 
arrested^  and  which  it  was  probable  he  had  thrust  there. 
The  note  in  question  was  pi*oveil  to  be  filled  up  in  the  hand- 
writing of  Parkes ;  and  the  name  Thomas  Brown  was  also 
in  the  hand-writing  of  Parkes.  In  Parkes's  pocket-book 
was  found  a  receipt  under  a  cover,  addressed  to  Thomas 
Brown,  at  the  Compter,  (the  prison  to  which  Brown  had 
been  committed,)  for  2lZ.,  for  four  five-guinea  bills.  It 
was  also  proved  that  Down  and  Co.  had  no  such  customer  as 
Thomas  Brown,  of  Ringhton  in  Shropshii*c ;  and  there  was 
no  evidence  that  the  prisoner  Brown  had  any  residence  or 
connection  at  that  place.  Upon  this  evidence  the  jury  found 
both  the  prisoners  guilty ;  and  stated  that  they  thought  Parkes 
signed  the  note  in  question  with  Brown's  assent  and  that 
Brown  uttered  it  under  a  repre-scntation  that  it  was  his 
brother's,  knowing  tliat  it  was  not  so,  with  intent  to  defraud 
Hulls.  The  following  objections  to  the  conviction  were 
then  taken  by  the  counsel  for  the  prisoner :  first,  that  the 
name  Thomas  Brown  was  the  real  name  of  one  of  the  pri- 
soners ;  secondly,  that  it  was  no  forgory  in  Parkes  to  sign 
♦the  name  of  Thomas  Brown,  with  his  consent;  thirdly,  [*1419] 
that  if  Parkes  were  not  guilty  of  forgery.  Brown  could  not 
be  guilty  of  uttering  tlie  note  knowing  it  to  be  forged;  and, 
fourthly,  that  the  subsequent  misrepi*esentation  of  Brown 
ought  not  to  affect  Parkes,  as  there  was  no  evidence  that  he 
was  aware  of  the  fraudulent  circumstances  under  which 
Brown  would  utter  the  note :  the  principle  being,  that  mis- 
i*cpresentations  do  not  amount  to  forgery,  or  make  that  a 
forgery  which  was  not  so  at  the  time  of  the  original  making. 

ITiese  iK)ints  were  submitted  to  the  consideration  of  the 
twelve  judges,  who  held  tlie  conviction  wi-ong  as  to  Parkes, 
on  a  ground  iri^elevant  to  the  subject  now  under  considera- 
tion ;  but  all  of  them  field  tlie  conviction  riglit  as  to  Brown  : 
and    Grose,  J.,    afterwards  delivered   their   opinion.     **He 
obser^'cd,    as  to    the   first  objection,  that   the  definition  of 
forgery  was,  *  t!ie  false  making  a  note,  or  other  instrument, 
with  intent  to  defraud ;'  (c)  which  might  be  done  either  by , 
using  tlie  name   of  one    who    did  not   exist,  or  of  one  who 
did  exbt,  without  his  consent     Tliat  this  was  of  the  former 
description  5    being    uttered   by  tlie  prisoner  as  the   note  of 
ids  brotlier,  no  such  person  as  his  brother  of  that  name  ap- 
;S)earing  to   exist :  and   that   the  circumstance  of  its  being 
*xiade  in  the  same  name  as  his  own  could  not  make  any  dif- 
tVrence:  being   uttered  as  the  note  of  another,  and  not  his 

r  .'intt,  1411. 
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own.    The  same  answer  applied  to  the  second  olyection. 
As  no  such  person  existed  to  whom  the  name  of  Thomas 
Brown,  a$  the  signer  of  the  note,  applied,  there  could  be  no 
consent  given  to  sign  the  name.    It  was  sign^  hy  the  au- 
thority of  a  Thomas  Brown»  but  not  of  the  Thomas  Brown 
for  whose  note  it  purported  to  be  given.    For  the  person  in 
whose  name  the  note  was  m^e  was,  according  to  the  des- 
cription of  him  in  the  note,  then  a  resident  at  Ringhton,  in 
Salop;   and   it  impoiled   that  he  was  a  correspondent  of 
_         -  Down,  Thornton,  and  Co.,  and  had  money  in  their  hands; 
1*1420]  and  he  was  also  represented  to  be  *the  brother  of  Qie  pri- 
'  soner ;  but  no  such  person  of  that  name  and  description  ap- 

peared to  exist.    And  all  this  was  proved  and  found  to  be 
done  for  the  purpose  of  fraud.    Thirdly,  that  the  indictment 
did  not  charge  that  Brown  uttered  the  note  knowing  it  to 
have  been  forged  by  Farkes,  but  only  knowing  it  to  have 
heen  forged  ;  and,  therefore,  let  it  have  been  forged  by  whom- 
soever it  might,  it  was  equally  an  oflTen^e  in  Brown  to  ut- 
ter it.*'  (d) 
Doubt  sug-      The  foregoing  case  has  been  observed  upon  by  a  kamed 
uprathe     "Vi^ter,  who  says  that,  though  supported  by  the  highest  au- 
praceding    thority,  it  has  always  appeared   to  him  to  rest  upon  very 
case.  questionable  principles,  (e)    And  he  cites  a  case,  where  upon 

the  facts  tliat  a  bill  made  by  the  prisoner  D.  Walker,  (who 
was  a  paujier  at  Manchester)  was  dated  Liverpool,  ngned 
D.  Walker  and  Co.,  and  drawn  on  Devaynes  and  Co.  Lon- 
don; and  that  similar  bills  had  been  before  drawn  in  flu 
same  manner,  and,  being  provided  for  before  due,  had  been 
i*egular)y  paid,  although  the  drawer  was  unknown  to  the 
house ;  tiie  case  in  question  was  cited  as  an  authority :  bat 
the  learned  Judge  ruled,  that  the  evidence  was  not  sufficient 
to  go  to  the  jury.  CfJ  And,  in  discussing  the  effect  of  a 
false  representation,  he  refers  to  the  following  case,  where 
the  prisoner  assumed  to  be  the  real  iudoi*ser  of  a  bill ;  y^ 
as  there  was  no  false  making,  it  was  holdcn  not  to  be  fbr- 

Sery ;  though  the  act  was  done  in  concert  with  the  real  in- 
orser,  and  for  the  purpose  of  fraud,  (g) 
Hevey's  The  prisoner,  John  Hevey,  was  indicted  for  forging  an  ia- 

cMe.  The  doi*sement  on  tlie  back  of  a  bill  of  exchange,  in  the  name  of 
anumed  to  Bamard  M^Carty,  ^ith  intent  to  defraud  Wm.  Masters 
r*1421]  *s^nd  Edward  Beauchamp,  &c. ;  and  the  indictment  contained 
be  the  real  a  second  count,  for  uttering  and  publishing  a  forged  indorse- 
indorscr  of  ment  in  the  name  of  Barnard  M'Carty,  with  the  like  inten- 

'    d  Parkesand  Brown,  (case  of)  1796,  1797.  /'Walker's  case,  cor,  Chambre.  J,,  /#•«• 

3  Leach  775.    2  East.  P.  C.  c.  19.  s.  49.  p.  cdxtcr,  about  the  year  1807.     Id,  Ibid, 

963.    Brown  accordingly   received  sentence  g  This  appears  to  be  a  false  pretence  wi^ 

of  death,  but  was  not  executed.    2  Leach  in  the  statute  30  Geo.  11.  c.  24,    •^nie^  13tf» 

788.  1300. 
c  6  l^v.  Col.  Stat.  Pt.  V.  CI.  XII.  p.  580. 
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tion.    The  bill  of  exchange  in  question  was  in  the  followiag  «  bui :  but 
form:—  ^  "*^"' 

AVE  EMM.    •  ^^^   jj^ 

false  mak- 
**  No.  59.  ii  30.  iof ,  It  waf 

Bath  Banky  Mr.  IQfA,  1781.       Jo^^^^o^* 
Thirty  one  days  after  sight,  pay  Mr.  Barnard  M^Carty^  gery, 
or  order,  thirty  pounds  value  received,  for  Smith,  Moore,  t*>oughtho 

•   0^  act  was 

and  1^0.  done  in 

Jer.  Connell.'*      concert 
«  To  Rich.  Beatty,  ,and  Co.  ^  ^^  **- 

JVb.  19,  Oreat  St.  Helenas,  London  J*  indomr, 

and  forth* 

It  appeared   in  evidence,  that  the  prisoner  came  to  the  fja'JSr^ 
shop  of  Beauchamp  and  Masters,  ^ho  were  pawnbrokers, 
to  bay  a  watch,  and  offered  them  the  bill  in  question,  with 
the    indorsement  then   wi*itten   on   it ;   that  they  hesitated 
about  taking  it,  upon  which  he  told  them  it  was  a  good  bill, 
that  his  name  was  Barnard  M^Carty,  that  he  had  indorsed 
it,  and  that  Beatty  and  Co.,  by  whom  the  bill  purported  to  be 
accepted,  were  agents  to  the  Bath  bank.    The  pawnbrokers 
wwe  not  satlsiied,  and  sent  their  servant  to  St  Helen's,  to 
ivqaire  about  the  acceptance ;    but  upon  his  returning  and 
saying  that  he  had  seen  a  person  at  St  Helen's  who  said 
the  acceptance  was  good,  they   let  the  prisoner  have  the 
watch,  and  gave  him  the  difference  of  the  bill.    It  was  then 
proved,  that  the  prisoner  had  procured  the  plate  to  be  en- 
graved some  time   before,  containing  the  form  of  the  bill 
in  question,  and  had  printed  several  hundred  copies;  that  he 
had  always  been  known  by  the  name  of  John  Hevey ;  and 
that  no  such   person   an  Smith,  Moore,   and  Co.  could   be 
fennd  in  Bath;  though  there  were  such  names  put  on  the 
door  of  a  house,   from   whence   the   person   who  had  been 
there  had  nm  away.     It  was  proved  also,  that  the  names  of 
Beatty  and  Co.  were  on  a  counting-house  door  in  Great  St 
Helen's,  where  a  man  of  the  name  of  Beatty,  Vho  said  he 
^was  a  clerk,  had  lived ;  but  was  since  taken  up  and  lodged  P14221 
in  prison.    And  it  furtlier  appeared,  that  there  was  such  a 
man  as  Barnard  M^Carty,  and  that  the  indorsement  was 
in  fact  of  his  hand-writing.    Upon  this  eiidence  the  jury, 
under  the  direction  of  the  learned  Judge,  who  tried  the  pri- 
soner, found  a  verdict  of  guilty,  and  found   specially  that 
there  was  such  a  person  existing  as  Barnard  M^Carty,  and 
that  the  indorsement  was  of  his  hand-writing ;  that  the  pri- 
SQfiier  was  not  that  person,  but  had  passed  himself  upon  the 
prosecutors  as  sucli  at  the  time  lie  tendered  the  bill  in  pay- 
laent    The  case  was  afterwards  submitted  to  the  considera- 
tion of  the  twelve  Judges,  wlio  were  all  of  opinion,  that  it 
did  not  amount  to  forgery ;  for  there  was  no  false  indorse- 

nient;   the  Jury   liavint;  found   that   tlie   indorsement   was 
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truly  made  by  a  real   ])crson  whose  name  it  purported  to 

be.  (A) 
caaes  in  The  cascs  ill  which  a  party  committing  forget^  has  used 

which  a  a  name  different  tnmi  liis  own,  consist  either  of  those  in 
SSm*""  which  the  name  used  has  been  of  a  ival  existing  person,  or 
forgery  hat  those  in  which  tlie  name  used  has  been  of  a  {lerson  non-exist- 

"*^  *df     *"5  *"''  fictitious, 

femt  from  It  is  said  to  be  cleai'ly  settled,  that  in  the  case  of  forgery 
bUowiu  committed  in  the  name  of  a  pei^son  really  existing,  it  matters 
Aftuming  not>  whether  the  offender  pass  himself  off  upon  the  parties 
oTa'^peraon  ^^  the  time  for  such  jierson,  and  receive  credit  from  them  as 
reaUy  such;  the  ci*edit  in  such  case  not  being  given  to  the  impostor 
«xUUDg.      personally  without  any  relation  to  another,  but  to  that  other 

person  whom  he  i^epresent^  himself  to  lie.  (i) 
Dunn*t  The  prisoner,  Elizabeth  Dunn,  was  indicted  for  forging; 

case.  the  following  promissory  note^  with  intent  to  defraud  £d- 

J|^{^"*     ward   Hooper. 

charged  to^ 

[*1423]  *L(mdon,  StJth  July  1765. 

be  forged,  1  promise  to  pay  to  Mr.  Edward  Hooper,  the  sum  of 
madebr  ^^^^^  ^^^^  wonl  pounds  being  omitted)  thirteen  shillings  and 
the  priaon-  sixpence,  or  order,  seven  days  after  date  value  received  by 

er  in  an  at-  iqq 

sumed  . 

name  and 

character,  Mary  ^  Wallace. 

wai  her  niark 

mlde"Snd        Witness  John  Whattal. 

offered  as 

aSdnot"'as  The  facts  were,  that  in  June  1765.  the  prisoner  applied 
the  note  of  to  Hoojier,  at  his  office  for  i-eceiving  seanuMrs  wages,  calling 
another  in   hei*self  Mary  Wallace,  and  desiivd  liim  to  advance  her  mo- 

t^iJiciiou\t  "®>>  ^  P*y  ^^^'  ^^^^  **^^'  ^^^  pi-obate  of  lier  liusband's  will, 
herself;  which  was  in  the  hands  of  a  proctor.  She  returned  sooa 
waihotden  ^^^  ^^*^  ^'^^  probate  of  the  will  of  John  Wallace,  therein 
to  be  for-*"  described  to  be  a  seamen  on  boanl  the  Epreuve;  when 
Rery.  Hooper  required  her  to  produce  a  certificate  to  nhe^  that 

she  was  the  Mary  Wallace  named  in  the  will.  A  few  days 
afterwards  she  brought  a  certificate,  and  jHTssed  Hooper  io 
lend  her  money  on  the  credit  of  the  wages  due  to  J.  ff^'' 
lace ;  when  he  let  her  have  three  guineas  and  a  hsK  ^^' 
wrote  tlie  body  of  the  pit>missory  note  in  question,  to  which 
she  subscribed  her  mark ;  after  which  his  dork  attested  it- 
She  was  then  asked  what  name  he  was  to  put  to  her  mark? 
to  whicii  slie  answered,  '•  You  know  my  name,  you  in*y 
wi'ite  Mary  W^allaceT'  which  he  did.  It  was  proved 
deai'ly  that  her  name  was  Elizabeth    Dunn,  and  that  the 

Ji  Hevey's  cas=r,   cor.   AshhurM.   J.  O.   B.      17^.2.  I  Leach   229.     2  East.   V.  C.  c.  l?-  *" 
J  «82,  aiifl  considorod  l>v  tlu:  Jui1t;c*J  in  Hil.  T.      5.  p.  n^8. 

/  2  Kat.  P,  C.  r.  IP.  s.    49.P.  r«:. 
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whole  afcount  \va8  a  fabrication.  Uim)u  tliis  evidence,  tlic 
jury  \vci*e  directed  to  find  the  prisoner  guilty,  if  they  be- 
lieved that  slie  subscribed  the  note  produced  in  a  false 
name,  either  by  a  mark  intended  by  lier  to  express  such 
false  name,  or  by  words  at  lengtli,  with  intent  to  defraud 
Hooper;  and  the  jury  accordingly  found  her  guilty.  Judg- 
ment was  then  respited  upon  a  doubt,  whether  as  the  note, 
though  made  by  the  prisoner  in  an  assumed  name  and  cha- 
racter, was  her  own  note,  made  and  offei-ed  as  )ier  own,  and 
not  as  the  note  of  another,  in  contradistinction  to  herself^ 
the  offence  *amounted  to  forgery.  But  upon  the  case  being  [*1^S4] 
submitted  to  the  consideration  of  the  Judges,  nine  of  them 
were  of  opinion  that  the  prisoner  was  properly  convict- 
ed, (fe) 

This  case  appears  to  have  proceeded  uiion  the  ground  of  the 
prisoner  having  assumed  the  cliaracter  of  executrix  of  >yal- 
lace,  a  real  person  actually  entitled  to  wages.  Amongst  the 
principles  there  laid  down,  it  appeal's  to  have  been  holden, 
that  if  a  note  be  given  in  the  name  of  another  person  who  is 
either  really  existing,  or  represented  so  to  be,  and  in  that 
light  it  obtain  a  superior  credit^  or  induce  a  trust  which 
would  not  have  been  given  to  the  ]mrty  himself,  it  is  then  a 
false  instrument  and  punishable  as  forgei*y ;  and  that  the  law 
would  be  the  same,  tliough  the  note  or  security  were  thus  ^ 
falsely  subscribed  in  the  presence  of  him  who  lent  his  money 
upon  it,  if  the  impostor  and  the  party  whose  name  is  made 
use  of  were  both  strangers  to  him;  for  tlien  he  could  not 
know  that  such  impostor  was  not  really  the  pei*son  whose 
name  he  assumed,  and  therefore  the  other  would  be  equally 
deceived,  (l)  *But  tliis  case  occurred,  before  any  decision 
had  established  the  principle,  which  will  be  presently  noticed, 
of  the  use  of  a  mere  fictitious  name  being  of  itself  sufficient 
to  constitute  a  forgery,  (m)  And  it  is  observed,  that  after 
*the  authorities  by  which  it  was  settled,  tliatsuch  a  case  was  [*1425] 
within  the  acts  i^cspecting  forgery,  it  would  have  been  quite 
sufficient  to  have  siiewn,  that  the  prisoner  with  a  fraudulent 
Intent  signed  a  promissory  note,  in  the  name  of  Mary  Wal- 
lace; and  it  would  liave  been  unnecessary  to  resort  to  the 


&  Duuh's  cafic,  O.  I>.  17G.!i,  and  Midi.  T. 
1765.  1  Learh  57.  2  East.  P.  C.  c.  19.  s. 
49.  p.  962.  Two  of  the  Ju(l;^f  s  were  absent, 
and  Aston,  J.  did  not  concur  in  the  opinion. 

13  Ernst.  P.  C.  c.  19.  s.  48.  p.  961. 

m  hdeed  the  contrary  proposition  appears 
to  have  been  taken  for  gr anted, jn  one  report 
of  diii  case  where,  in  the  opinion  of  the  nine 
.Judges  who  thoui^bt  the  rase  amounted  to  a 
capiul  forger^)  the  following  passage  occurs, 
•*ln  this  resi>ect  the  case  is  very  different 
from  that  of  a  person  borrowing  money  upon 
^i»  on  n  note,  and  merely  assuming  a  ficti- 
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lious  iniiu',  witiioiit  any  ri'lc'ition  to  a  difie- 
rent  person ;  for  there  the  whole  credit  is  giv- 
en to  the  paity  himself;  the  lender  accepts 
the  security,  as  the  security  of  that  person 
only  ;  ho  has  no  otiier  remedy  in  view  but 
merely  against  the  man  he  is  dealing  with; 
and  the  security  itself  is  really  and  truly  the 
instrument  of  the  party  whose  act  it  purports 
to  be,  howcTer  subscribed  by  a  fictitious 
name;  he  has,  therefore,  a  remedy  upon  it 
against  the  person  on  whose  credit  he  took  iu 
and  consequently  is  not  substantially  defrauflh 
cd."    Dunn's  case,  1  Leach  60. 
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I^wis*s 
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change 


ailditiuiial  t  iiTiiinstaiut*  of  the  IVaudiileut  object  ^being  to 
obtain  vvcA'ii  in  i-espect  of  money  actually  due  to  tlie  deceased 
John  Wallace,  of  whom  Mary  was  falsely  alleged  to  be  the 
represent  at  i\e.  (m) 

In  a  rase  whore  the  prisoner  was  convicted  and  executed, 
for  forging  a  bill  of  exchange,  the  facts  were.,  that  he  bad 
appeared  in  the  neighbourhood  of  the  lakes  in  CuDDiberiandy 
pretending  to  be  tht*  Hon.  Alexander  Augustus  Hope,  bro- 
ther of  the  Karl  of  llo|)etoun,  and  in  that  name  induced 
a  young  woman  to  mairy  liinu  and  im|iosed  upon  aeverBl 
persons  in  the  neighbourhood ;  and  that,!  during  such  resi- 
dence,  he  drew  the  bill  in  question  u|Mm  a  gentleman  tu 
whom  he  was  known  by  that  name,  and  who  pi'obably  would 
have  paid  tlic  bill,  if  the  grand  deception  had  not  in  the  mean 
time  been  discovci*ed.  It  is  obser\ed,  as  a  material  ingre- 
dient in  this  case,  that  the  prisoner  assumed  the  name  and 
character  of  a  n'ally  existing  ]HM*son.  (o) 

With  i-esiK'ct  to  the  c;i.scs  in  wliich  tlio  name  used  has  been 
tliat  of  a  non-e.\isting  and  fictitious  |H4\son,  it  is  laid  down, 
as  a  clear  pn>iiosition,  that  the  making  of  any  false  instru- 
ment which  is  the  subject  of  Ibrgery,  with  a  fraudulent  in* 
tent,  although  in  tiie  name  of  a  non-existing  person,  is  as 
much  a  forgery,  as  if  it  had  been  made  in  the  name  of  one 
who  was  known  to  exist,  and  to  whom  credit  was  due.  (p) 

*In  a  case  whore  the  ])risonor  was  indicted  on  the  statute 
2  Geo.  II.  c.  C5.  for  uttering  a  lorged  deed,  purporting  to 
be  a  ]iower  of  attorm^v.  from  Kli/ahetii  Tingle,  administra- 
trix of  her  fathi  r  Richard  Tingle,  ileceitsod,  late  a  marine 
belonging  to  his  majesty's  sliip  the  Hector,  to  F.  Prcdham, 
of  BernardVs-inn.  \c.  impowering  the  said  Pi*edham  to  re- 
ceive all  prize  money  »lue  to  her,  \c.  the  facts  were  clearly 
proved,  and  the  prisoner  was  convicted.  Hut  a  doubt  was 
entertained,  whether  as  RLchai'd  Tingle  had  died  childless, 
and  as  there  was  nosudi  i>orson  as  Eli/uheth  Tingle,  the  case 
amounted  to  iVirgery:  and  tlio  point  was  referred  to  the  con- 
sideration of  the  twelve  Judges.  Kle>en  id'  tliem  were  very 
clearly  of  opinion,  tliat  the  case  was  within  tlie  letter  and 
meaning  of  the  act.  (7) 

A  person  indorsing  a  tictitiuiis  nann*  on  a  bill  of  exchange 
to  give  it  curi-eni^.  will  be  guilty  of  forgery  :  and  in  a  case 
which  was  slated  to  llio  Judges,  they  weiv  all  of  opinion, 
that  a  bill  of  exchange  drawn  in  fictitious  names,  when  there 


n  6  Ev.  Col.  Stat.  Pi.  V.  C!.  xii.  p.  570. 

oHadfiehrs  case,  Carlisle  1D03.  6  Ev.  Ccl. 
Stat.  Pt.  V.  Cl.  XII.  p.  580. 

/1 3  East.  P.  C.  c.  19.  s^.  46.  p.  1»57. 

q  Lewis's  (Anne)  case,  O.  H.  1754.  Ku>t. 
116.  It  is  Slated  that  the  (iouhl  iir(>c  tioin 
Jhc  nussa^e  in  3  Inst.   169.  wIktl  Iai  i  *".  kc. 


fpuukii:;  ol  ibigei} ,  s.iys  **  tins  is  properly  tak- 
en when  the  act  is  tlone  tntke  name  of  an9tktr 
i>frsun,-'  IJut  it  was  thought  that  Lord  Coke's 
ilescripUDii  of  tlic  offence,  on  uhich  the  doubt 
was  cjounilcii,  wa».   an(>ar«'iitlv  too  narroir. 

i\'5i.  ur..  11:. 
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arc  no  such  persons  existing  as  the  bill  impoi*ts9  is  a  forged  may  be 
bill  within  the  statute  2  Gk50. 11.  c.  25.  (r)  ^^'fi^^- 

In  the  following  case,  tlie  general   proposition,  that  the  Boiiand*8 
use  of  a  mere  fictitious  name  is  in  itself  sufficient  to  con-  ^^'       . 
stitute   foi^gery,   was  first  established,  (s)     The  prisoner,  a  mere**  ^ 
James  BoUand,  Mas  indicted  for  forging  an  indorsement  in  ficUUoui 
the  name  of  James  Banks,  on  the  back  of  a  promissor}'  note  "u^ient 
for  iBlOO.   drawn  by  Thomas   Bradshaw,   and  indorsed  by  to  contti- 
*Samuel  Pritchard ;  with  intent  to  defraud  F.  L.  Cardeneaux.  [*1427] 
Another  count  charged  him  with  uttering  the  same,  know-  tute  for- 
ing,  &c«    It  appeared  tliat  the  drawer  and  payee  qf  the  note  k^'^* 
in  question  were  real    persons;   and   that  when  tiie  note- 
came  into  the  hands  of  Bolland,  he  indorsed  it  in  the  first 
instance  with  his  own  name,  and  attempted  to  iiegociate  it  to 
one  Jesson,  with  whom  he  had  had  money  transactions :  but 
that,  upon  Jesson  saying  that  he  should  not  be  able  to  nego- 
tiate the  note  with  BoUand's  indorsement  on  it,  he  said,  he 
could  take  his   name  off*.     Immediately  another  person  in 
company  began  to  erase  the  name.    After  he  had  scratched 
off  all  but  the  initial  letter  B.,  Bolland  said,  ^<  Don't  scratcli 
it  all  out;  it  may  disfigure  or  cancel  the  note;  I  will  think 
of  some  other  name  that  begins  with   a  B. ;''  and  imme- 
diately made  the  name  Banks.    Jesson  tlien  took  the  note; 
and  saying  that  he  should  be  asked  wlio  Jame.s  Banks  was, 
Bolland  said,  he  was  a  publican  of  Rathbonc  place.    Jesson 
soon  afterwards  applied  to  Cardeneaux  to  discount  the  note, 
and  obtained  from  him  some  money  on  the  credit  of  it ;  and 
being  pressed  by  Bolland  shortly  after  for  the  amount  of  the 
note,  he  took  him  to  Cardeneaux,  and  introduced  him  as  the 
owner  of  the  note.     Cardcnciiux  inquired  who  Banks  was; 
to  which  Bolland  answered  tliat  he  was  a  man  of  property, 
who  dealt  largely  in  wines  and  spirits,  and  lived  in  Ratli- 
bone-place.     Cardeneaux  then  gave  him  the  amount  of  the 
note,  in  notes  and  cash ;  and  did  not  ask  him  to  indorse  the 
note,  Jesson  having  before  told  him,  that  it  was  better  that 
BoUand's  name  should  not  appear  on  it,  as  lic  had  been  a 
sherilTs  officer,  and  the  note  would  not  pass  pi-operly  with 
his  name  upon  it.     It  further  appeared,  that  Bradshaw  and 
Pritchard   having   become  bankrupts  before  the  -note  was 
payable,  Cardeneaux  applied  to  Bolland,  when  Bolland  de- 
nied having  discounted  any  note  witli  him,  and  said,  that 
his  name  was  James  Bolland,  that  he  had  never  seen  Car- 
deneaux before  in  his  life,  and  that  he  had  no  note  with  his 
indorsement  on  it;  and  when  Cardeneaux  insinuated  tliat 
he  was  acquainted  with  his  having  altered  his  name,  he  dis- 
reg^arded  it.     After  tlie  prisoner  was  taken  up,  some  person 

r  Wilki*s  case,  Bodmin,  1767.    In  conse-      cor.  Yaics,  J.  but  the  jury  acquitted  him.    3 
quenceof  this  opinion*  the  piif  oner  ^vas  tried      Kast.  P.  C.  c.  19.  s.  46.  p.  958. 

f  ^re  Dunn's  case,  ante^  1424.  note  (m). 
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^paiil  the  ii;iuo.  to  Cai-deneaux  in  ike  iiaiiic  uf  James  Banksi 
*  but  no  siirli  ]M*rs<)n  as  JamcH  Banks  of  Uatliboiic-place  ap> 
lM*an*d  to  exist.     Tlio  jury  I'ouud  the  prisoner  guilty.     After 
cuiivirtioii  and  Jiidginent  ol'  death,  the  rase  was  referred  to 
the  Jud{;eK :  and  the  ]irisouer  was  afterwaitls  ordered  for  eie- 
rutton.  and  suffcird  accortlingly.  (/) 
Lockctrn         Very  shortly  afterwards  a  rase  occurred  in  which  it  wai 
fw*«ci  or-    holden  that  a  forged  order  on  a  banker,  for  the  payment  of 
ii«roua      money,  purpoiiing  to  be  made  by  one  who  kept  cash  ymitk 
bank,  in  a    iiim^  Was  withiu  the  statute  7  Geo.  II.  c.  2!i>.,  though  made 
fmmr"'      i"  ^  fictitious  name,  or  in  the  name  of  one  who  had  no  au- 
amuuiiti  tu  tliority  to  draw  tni  him.  (h) 

tor^ry.  {^  \t^  ngixTd  to  be  immaterial  whether  any  additional  cre- 

dit be  gained  by  using  the  false  name. 
Taii*sca5r.      The.  prisoner,  Kdwanl  Taft,  was  trioii  for  forging  an  ui- 
itiftioiKri)  doi-semcnt  on  a  hill  of  exchange,  for  fifty  {lounds,  in  the  name 
ahiui'n^a     nf  Johu  Wiiliauis:  and^  lia\ing  been  found  guilty*  tlie  fol- 
tirtitioiii      losing  case  was  submitted  to  the  consideration  of  the  twelve 

ihmM/thc  Ju^'g'^^*  '*''*<^  ^'*'  "^'  exchange  was  drawn  payable  to  tk 
iiiiusy  onler  «>f  Messrs.  Ken\\i(We  and  Mee,  by  whom  it  was  in- 
nii^htbaie  dorseil  generally,  and  it  ;\fterMards  became  the  property  of 
wrn'oil  ^1'^  iniliain  fi/nr^nUl,  out  of  whose  pocket  it  hail  been 
laiiipcibv  picked  or  lost,  with  other  things,  at  Leicester  races,  on  thp 
indorciDKit  (^th  September,  ITTiu  l*lie  prisoner  had,  on  the  same  night, 
iiameVnhc  eiideavcHii'ed  to  negotiate  it  at  Lrt*i(Tster;  but,  being  disap- 
iwrson  who  poiutcd,  he  ])i*oceeded  to  Market  Ilarborough,  where  he 
h"r^M**  bouglit  a  lioi'se  of  the  hiiidlord  of  the  inn,  and  offered  him 
irrliiV '"*  ^^^^  ^'^'  ^"  change.  The  landlord,  not  having  cash  sutticieDt 
thrrcfiiic,     in  the  house,  carried  it  to  a  hankerVs  in  the  town,  where  the 

any  a"di-     ^^^^^'^  ^**'^   *^""  ^'»''^   '^  ^^"**   ^**»'>   g*^<><l    pui>er,  for  tliat  hf 
lioimirrr-    kiicw  the  piivec  wtio  had  indorsed  it,  and  that  if  he»  (the 
[*1429]  laiidlonl,)  would  put  his  "i^nanie  on  tlie  hack  of  it,  it  should 
dit  befall  ill.  bo    immediately   discounted.      The    landlord,    however,  not 
the^Zisc*"^  knowing  the  person  from  whom  he  liad  received  it,  ivfused 
name.         to  indoi*se  it ;  hut  told  the  <  lerk  that  tlio  gentleman  was  theii 
at  his  house,  and  he  would  go  and  fetch  him.     He  accord- 
ingly went   to  the  ])ris(uieiv   who  accompanied  him   to  the 
banker* s,  \\hei*e  the  clerk  told  the  ])risoner  that  it  was  the 
rule  of  their  house  never  to  take  a  discount-hill   unless  the 
IM*rsoii  oflTering   such  bill  indorsed  it;  but  that  if  be  would 
indorse  the  hill  in  (piestioii,  it  should   be  discounted.    The 
prisoner   iuunediately    indorsed    it   by  the  name  of  **John 
iniliams  ;••  and  the  banker's  clerk,  after  deducting  the  dis- 
count, gave  him  the  (ash  for  it.     The  prisoner-s  name uas 
not  John  Williams.     The  Judges  wei*e  unanimously  of  opi- 
nion that  this  was  a  forgery  within  the  statute  on  which  the 

t  BoU.in'l%  i  i«=p,  O.  \\    ITTJ,  1  I.rn*-!,  JJ.J,       KaM.  \\  C.  r.   IP.  :=.   :ix.  p.  ?J  10. ;  nuU  ?.  ^ 
*i  Eaj«t.    \\    C.    c.    19.    !■.    4t;.    p.    '.»:>».  ill    ASrtlrtm'*    r.^-i.     ITTl.     J    K.i-f.    P.* 

'•'  Lc-kftl's   ran',   177 J,    f    L«'ai  li,    :M.     C      .•'►•»/ 
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indictment  was  framed;  for,  although  the  fictitious  ugna- 
ture  was  not  necessary  for  the  prisoner's  obtaining  the  mo- 
uejf  and  his  intent  in  writing  a  false  name  was  probably 
only  done  to  conceal  the  hands  through  which  the  bill  had 
passed,  yet  it  was  a  fraud  both  on  the  owner  of  the  bill,  and 
on  the  person  who  discounted  it ;  as  the  one  lost  the  chance 
of  trticing  his  property,  and  the  other  lost  the  benefit  of  a 
real  indorser,  if  by  accident  the  prior  indorsements  should 
have  failed,  (or) 

In  a  case  which  occuri-ed  shortly  afterwards,  it  was  holden  Tayior*s 
that  a  receipt,  indorsed  on  a  bill  of  exchange  in  a  fictitious  fo,!!!'  ^** 
name»  is  a  forgery,  although  it  do  not  purport  to  be  the  name  give  to  the 
of  any  particular  person.    The  prisoner,   Taylor,  was  in-  drawee  of 
dieted  for  that  he  having  in  his  pnosscssion  a  bill  of  exchange^  change^a^' 
ill  the  words  and  figures  following*—  receipt  in  a 

false  name, 

"  Sm,  Tamworth,  2d  AiigmU  1779.      pJiwoM't' 

One  month  after  date  please  to  pay  to  my  order,  own  name, 
.*the  sum  of  Twenty  Pounds,  value  received,  as  per  [*1430j 
advice  from  for  «*>«  joo- 

Thomas  Harpkr/-  ITiS^V/eh^' 

^  To  Mr.  Joseph  Cuff,  bill  being 

No.  125,  Whitechapel,  i;*'^?*!!.!" 

T        1       „  blank,  if  it 

London."  be  done 

firaudulent- 

ielonioiisly  did  make,  forge,  and  counterfeit,  a  i-oceipt  and  jj^'^'^^^. 
acqiuttaace,  for  the  said  sum  of  twenty  pounds,  as  foUoweth,  tection,  ai- 
^Beod.»  W.  Wilson;''   with   intention  to  defraud  the  said  though  no 
Joseph  Cuff.    A  second  count  stated,  an  uttering  with  the  cfedu^be 
like  intention ;  and  the  third  and  fourth  counts  were,  for  thereby 
fbrgiiig  and  uttering  it  with  intent  to  defraud  John  Briggs,  g^in«d  to 
and  Henry  Sutton.    The  facts  were,  that  the  bill  was  in-  ioner!*" 
dorsed  in  blank,  and  delivered  to  Sutton,  out  of  whose  pos- 
session the  prisoner  obtained  it  by  some  undue  means,  (which 
did  not  appear,)  and  pre.sented  it  for  payment  when  it  wanted 
two  or  tiiree  days  of  becoming  due ;  that  he  offered  to  give 
a  trifle  to  afljust  the  difference^  and  accordingly  gave  the 
drawee,  Cuff,  a  shilling  for  the  discount:  that  Cuff  then  de- 
sired him  to  write  a  receipt  on  the  back  of  the  bill,  which 
he  did,  by  writing  the  receipt  in  question,  in  the  fictitious 
name  of  Wilson.    Uiion  this  evidence,  it  was  submitted  to 
the  court  that  this  was  not  a  receipt  for  money  within  the 
meaning  of  the  statute  for  tiiat  it  was  essential  to  the  com- 
missioB  of  forgery  that  the  act  should  l>e  done  in  the  name  of 
another ;  but  that,  in  the  present  case,  for  any  thing  that  had 
appeared  to  the  contrary,  there  never  was  such  a  person  ex- 

X  Taft's  case.  1777,  1  Lcarh,  \Tl,  2  East.  1128,)  as  having  decided  that  the  forfing  a 
P.  C.  c.  19.  6.  47.  p.  959.  The  Judges  also  name  either  of  a  real  or  of  a  fictitious  per- 
itferred  to  the  case  of  Rex  r.  Lockett.  fan^r,      son.  \\'\\\\  intent  to  defraud,  was  forgery. 
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istiiig  as  tlic  **  >ViUiain  Wilson/'  whose  name  was  supposed 
to  have  been  forgcfl.  It  was  also  submitted^  that  the  name 
**  William  Wilson'*  could  not  have  been  used  with  an  m- 
teniion  to  defrauds  because  no  receipt  at  all  was  necessarjTf 
nor  was  the  prisoner  compellable  to  give  a  receipt^  and  he 
miglit  as  well  liave  pnicured  payment  of  the  bill  by  writing 
the  receipt  in  the  name  of  *Oohn  Taylor/*  as  in  the  name 
of  "William  Wilson;"  the  ))ossession  of  the  bill  being  a 
sudicient  discliai*gc  to  the  drawee.  That^  therefore,  aa  the 
discrharge  to  the  drawee  was  not  any  way  strengthened  by 

I  1431]  «t|ie  receipt  the  prisoner  had  given,  the  use  of  the  fictitious 
name,  which  was  not  necessary  to  the  accomplishment  of  any 
fraud,  was  of  no  eflcct.  And  it  was  further  urged,  that  the 
prisoner  gained  no  additional  credit  by  the  name  he  assumed; 
and  that  what  he  had  written  was  a  mere  memorandum,  and 
did  not  operate  as  an  acc|uittance  against  any  person  but  the 
man  himself  who  received  the  money,  and  who  would  be 
equally  estop|i«'d  by  it  as  if  he  had  written  his  own  name. 
But  tlie  olijections  were  over-ruled  by  the  court,  upon  the 
ground  tliat,  as  this  was  a  false  receipt^  tlie  case  was  clearly 
witliin  the  statute  on  which  the  indictment  proceeded.  And, 
after  observing  that  the  prisoner  knew  he  had  obtained  the 
bill  fi*audulcntly  ;  that,  the  better  to  elude  enquiry  after  him, 
it  was  necessary  to  ( onceal  his  name ;  and  that  his  object  was 
to  defraud  the  real  owner  of  the  hill  of  its  value;  they  held 
that,  if  he  intended  to  defraud  any  body  by  the  fictitious  sig- 
nature, it  was  sufficient  to  constitute  forgery.  The  jury  hav- 
ing found  the  prisoner  guilty,  tlip  judgment  was  respited,  and 
the  case  refeiTcd  to  the  consideration  of  the  twelve  Judges; 
eleven  of  whom  were  of  opinion  that,  though  the  prisoner  did 
not  gain  any  additional  credit  by  signing  the  name  "  W^. 
Wilson-*  to  the  iTceipt,  as  the  bill  was  not  by  the  indorse- 
ment made  payable  to  the  person  whose  name  was  used,  yet 
still  it  was  a  forgery ;  for  it  was  done  with  intent  to  defraud 
the  time  owner  of  the  bill,  and  to  prevent  tlie  person  receiv- 
ing the  money  fi'oni  being  so  readily  traced,  (ij) 

The  following  proposition  is  stated  as  having  been  the  sub- 
ject of  much  difference  of  opinion: — ''That,  if  a  person  give 
a  note,  or  other  security,  as  his  own  note  or  security,  and  the 
civdit  thereupon  be  personal  to  himself,  without  any  relation 
to  another,  his  signing  such  a  note  with  a  fictitious  name  may 
indeed  he  a  cheat,  but  will  not  amount   to  forgery ;  for,  in 

[*1432]  such  a  case,  it  is  ideally  the  instrument  *of  the  party  whose  act 
it  pur|M)rts  to  he,  and  the  creditor  had  no  other  security  in 
view.*'  {x) 

y  Taylor"?  case,  O.  B.  Octobor  1779,  ami  -.  Oiu*  of  thr  piinciplcs  laid  down  in  Dunn's 

M.  T.  1779.     1  Lcnch,  214.     2  Easl.  P.  C.  r.      case,  1765,  2  East.   P.  C.  c.  19.  s.  48.  p.  961. 
19.  s.  46.  p.  9fiO.     Bullcr.  J..  -lo'ibtcH.  .Inte,  p.  1422.  ft  scqv. 
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In  one  case^  where  the  credit  uas  witliout  doubt  given  per-  Sheppard*8 
sonally  to  the  prisoner,  the  security  tendered  being  consider-  ^**«  '  *»°^- 
od  as  his  alone,  t|^e  Judges  agreed  unanimously  that  the  of-  (o^gl^yto 
fence  amounted  to  forgery.     The  prisoner  was  indicted  for  draw  a 
uttering  the  following  order  for  payment  of  money,  knowing  ^"^J^  'i^°" 
it  to  be  forged,  with  intention  to  defraud  James  £iliott.  (a)      in  a  ficti- 
tious niiiney 

Green-streeU  SUt  July,  1781.      ^nTpTrty^^ 

**  Simsr— Pray  pay  to  Mr.  John  Atkins,  or  bearer.  Six  at  the  time 

Pounds  Six  Shillings ;  value  received.  ^o'  Uie pur- 

Your'8,  &c.  CdT-nd 

H.  TUKNER.'*        to  avoid 

"To  Messrs.  Brown,  Collinson,  and  Co.,  Lombard-street."  ?,***^*;°"j 

'  '  '  though  the 

credit  were 

.The  following  facts  appeared  in  evidence.  The  prosecutor  6'»ven  to  the 
was  a  silversmith  ;  and  the  prisoner,  having  looked  out  se-  ^ch°pa^ty. 
veral  goods  at  his  shop,  to  tlie  amount  of  six  guineas,  pul- 
led out  his  purse,  as  if  going  to  pay  for  them,  saying,  *^  I 
believe  I  have  not  cash  enough  about  me,  but  here  is  a 
draft  on  a  banker,  which  is  the  same  thing  as  money,  for 
it  will  be  paid  when  presented.''  He  accordingly  laid  the 
draft  on  the  counter,  and  desired  to  see  some  silver  spurs ; 
but  the  prosecutor,  not  having  any  of  the  kind  which  he  de- 
acribedy  the  prisoner  said  that  he  must  send  him  a  pair. 
Mr.  Elliott  looked  at  the  draft  as  it  lay  on  the  counter ;  and 
seeing  it  was  upon  a  house  lie  knew,  he  took  it,  the  sum  being 
a  small  one,  and  the  prisoner  having  a  genteel  appearance : 
and  he  flien  took  his  order-book,  fur  the  purpose  of  making  a 
memon&idum  of  the  prisoner's  direction  ;  and  supposing  "^Miis  ['*'14333 
name  to  be  the  same  as  tliat  in  wliich  the  draft,  which  lie  con- 
ceived to  be  tlie  prisoner's,  was  signed,  he  wrote,  •'  H.  Turn- 
er, Esq." .  The  prisoner  looked  over  him,  and  desired  him  to 
add,  '<  Junior,  Noah's  Row,  Hampton  Court,"  and  then  went 
away.  Mr.  Elliott  fui-tlier  stated,  that  he  gave  credit  to  the 
prisoner,  and  not  to  tlie  draft.  It  appeared  that  no  person  of 
the  name  of  H.  Turner  kept  cash  at  Bi*own  and  Cullinson's,  or 
lived  in  Green-street ;  nor  could  such  a  place  as  Noah's  Row,  « 

or  such  a  person  as  H.  Turner,  jun.,  be  found  at  Hampton 
Court  Upon  these  facts  the  jury  found  the  prisoner  guilty, 
and  he  received  judgment  of  death  ;  but  the  execution  of  the 
aeotence  was  respited  on  a  doubt  whether,  as  Mr.  Elliott  had 
sworn  that  he  gave  credit  to  the  prisoner,  and  not  to  the  draft, 
it  could  amount  to  the  crime  of  forgery.  The  twelve  Judges 
were  unanimously  of  opinion  that  the  conviction  was  right ; 
for  it  was  a  false  instrument,  not  drawn  by  any  such  person 

a  In  the  report  of  the  case  in  2  East.  P.  C.      bably  there  were  counts  for  forging,  and  for 
c.  19.  8.  50.  p.  967.,  it  is  stated  that  the  pri-      utlerina  tlie  order  knowing  it  to  be  forged. 
•oner  was  indictc<l  for  rorgins  the  ord»»r.  Pro- 
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as  ii  purported  to  be.  and  tlir  using  a  fictitious  name  was  on- 
ly for  tiio  purpose  of  deceiving.  (6) 

But  the  following  cane,  which  occurred  only  a  few  years 

afU*rwanls«  Ls  mentioned  as  one  in  which  the  Judges  were 

much  divided  in  opinion,  tliough  not  easily  to  be  distinguish- 

eil  ill  principle  from  that  whsrh  has  been  Just  cited. 

AicLic»'«         The  prisoner.  J.  II.  Aickles,  was  indicted  for  forging  a 

upMri'*io   pi'wmisHiiry  note,  in  the  following  form,  with  intent  to  defraud 

have  been    oue  K.  U.  Gcdge.    A  second  count  charged  him  with  attering 

iioubtrii       mn-ii  ,n,u»^  knowiiic;  it  tn  be  forged. 

wasfoi'Kcr} 

where  ih«>  *' Jjjndou,  Dcc^  18,  1786. 

wholIT'^'         Three  months  after  date,  i  pnnnise  to  pay  to  H.  Byron, 
iinmc  was     Es4|.,  or  oi*der.  L^3.  lo.«.  ()(/•  value  received. 

Akkle:^,  i.'25.    I9jl.   Oj.  JoHX    MaSOK,. 

'.o'Si be.  >•»•  ^'  Argyle-stiret.  Oxford-road." 

tfirc  taki'ii 

[*  14.^4]  "^It  ap|H*aivd  that  the  note  in  question  was,  on  the  9th  of 
the  house  January,  1787,  tendered  by  Byron  to  Gedge*s  shopimm,  in 
livei^ipMie  Pi^y'^^^t  for  souie  lifiens  that  were  shewn  by  him  to  Byroa* 
iiiiuwor  L-pon  being  asked  who  John  Mason  was,  Byron  described 
Masoii,niu)  him  as  a  gentleman  of  fortune,  with  whom  he  was  concerned 
p?o"n^«my  "'  »  coal-mine,  living  at  No.  4.  ArKyle-sti-ect  The  shop- 
note  in  that  man  declined  leaving  the  goods  with  him;  but  promised  to 
""h^hi  ^"''  them,  if,  ii|m)ii  enquiry,  the  note  weiT  good.  He  im- 
avoweii^o  mediately  went  to  No.  4,  Argyle-street,  and  inquired  for 
be  his,  <Ia-  Mr.  Masoii ;  the  prisoner  ;ip|)eanMf.  and  said  his  name  was 
**^''  hXi  •  *''^''"  Mason,  and  that  the  note  was  draw  n  by  him,  and 
buMio^t  "*  should  be  paid  wlieii  due.  it  was  pii»\cU  that,  before  the 
paydbictiM  9tli  of  January,  the  prisoner  liad  taken  the  house  No.  4, 
?/me  onu^  Argyle-sti-eet-,  in  the  name  of  John  Mason,  Escj,,  and  that 
uiui:  the  person  who  let  the  house  had  enquired  concerning  him, 
thounhihe  |,y  Uij^  description,  at  the  British  coffee-house,  and  receired 
ihM  lions-  ^  favourable  account  of  his  character,  it  was  then  proved 
humeii  the  that  he  had  always  passed  by  the  name  of  John  Henry 
mT  ^^ h-  -^'<"l^'^^»  •"***  ''**'!  ^^<^"  tried  several  times  at  tlic  Old  Bailey, 
which  he  '  '^iid  was  Iviiown  by  that  name  since  the  year  1780,  until  the 
was  never  prt'seiit  time.  Ujiou  this  evidence,  Grose.  J.,  who  tried  the 
l;uc**forThe  pi'''*«"^***»  entertained  some  doubt,  ami  directed  the  jury  that 
j.urposco!  tliey  could  only  convict  the  prisoner  in  Citse  they  believed 
rho fraud.  {\yj^i  Wy\j^  uq^^  ^vjis  drawn  by  him.  in  consequence  of  a  con- 
( ei*ted  scheme,  between  him  and  Byron,  to  defraud  Gredge, 
that  the  prisoner  had  never  gone  by  the  name  of  John  Ma- 
son befoi'e,  and  had  assumed  it  for  the  purpose  of  this  fraud. 
And  he  said  that,  if  tiiey  were  satisfied  on  tiiese  points,  they 
might  find  the  facts,  and  he  wcMild  state  them  to  the  Judges. 
Thereupon   the  jury  found  s]>ecially,  that  the  prisoner  in- 

tt  biicpparc's  iMM'.  U.  n.  Sppt.  l7ol.  loi's  en sr,  (trn/r,  M29,)  Locke tfs  rase,  (an/r, 
Mich.  T.  17HI.  I  LiMth,  22«.  *»  KaH.  V.i  .  14r.,)  and  OnnnV  case,  (onr?,  1422,^  were 
■■    1^.  s.  ".0.  p.  9G7.,  vhrri-  =♦  !«.  -rai  I  ths.t  Tax         -p'irc*  on 
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tended  to  defraud  Uedgc,  and  assumed  the  name  of  Mason 
for  the  purpase  of  this  fraud ;  that  he  had  never  gone  by 
tliat  name  before ;  and  that  they  disbelieved  a  witne.ss  on 
the  part  of  the  prisoner,  who  had  deposed  that,  two  years 
before,  ho  was  was  inquired  for  and  known  by  that  name  at  the 
^British  coffee-house.  On  this  a  verdict  of  guilty  was  taken  ["^HSd] 
by  consent,  subject  to  the  opinion  of  the  Judges  on  the  case. 

The  opinion  of  the  Judges  was  pi*onouncecY  upon  this  case 
by  Ashhurst,  J.,  to  tlie  effect  that  it  did  not  amount  to  for- 
gery. But  the  judgment  appeal's  to  have  been  given  under 
a  misconception  that  the  Judges  had  so  decided ;  when,  in 
fact,  tlie  case  had  been  adjourned  for  further  consideration,  (c) 
It  afterwards  underwent  fuKher  discussion,  when  many  of 
the  judges  seemed  to  entertain  an  opinion  that  it  was  for- 
gery ;  but  sevei'al  thought  otherwise ;  and  they  never  came 
to  any  final  resolution  on  the  matter,  (d) 

The  following   reasons  are  given    as  those  upon  which  Treasons 
Gould,  J.,  and  the  other  Judges  wlio  coincided  with  him,  "t^^'i,''^"' 
thought  that  the  case  amounte<l  to  forgei*yt    Thei*e  was  an  thought 
apparent  design  for  fraud  in  general ;  and  the  jury  were  sa-  ^^^^  ^^® 
tisfied  that  the  prisoner  had  assumed  the  name  of  Mason,  ca'slf  a^^ 
which  was  not  his  name,  nor  had  ever  been  used  by  him  be-  mounted  to 
fore,  but  always  Aickles,  with  intent  to  defraud   Gedge.  ^°'&®'y- 
He»  therefore,  made  the  note  in  the  name  of  another,  as  if 
his  own,  and  clearly  with  an  intent  to  defraud.    Whether 
there  existed  a  person  of  tliat  name  or  not  was  immaterial ; 
the  felony  consisted  in  the  intent  to  defraud  under  the  falsity. 
One  might  assume  a  feigned  name,  and  make  a  draft  in  it, 
and  jret  innocently;  as  if  he  concealed  himself  to  avoid  arrest, 
and  had  appointed  his  friend  on  whom  he  drew  to  pay  his 
bills  5  or,  giving  notes,  took  care  to  pay  tlicm  when  due.     But 
the  prisoner,  having  no  such  intention,  but,  on  t)ie  contrary, 
to  defraud  the  party,  by  making  the  note  under  such  disguised 
name,  by  which,  after  he  left  the  place  of  concealment,  he 
could  not  be  traced;  tlie  case  *amounted  to  forgery.    There  [*1436] 
was  no  ground,  he  thought,  to  distinguish  this  fixmi  the  com- 
mon case  where  the  draft  is  made  in  the  name  of  a  i>erson 
who  does  not  exist.     It  was  in  i*eality  a  deeper  fraud,  because 
the  entity  of  such  drawer  would  at  once  be  disavowed  at  the 
place  of  his  supposed  residence ;  whereas,  in  the  present  case 
of  a  note,  there  would  be  no  circumstance  to  find  out  the 
maker  when  he  quitted  the  place  where  he  made  the  note. 

The  Judges,  who  inclined  against  the  conviction,  went  on  Kcasons 
the  doubt  whetlier,  to  constitute  forgery,  it  was  not  neces-  ^^n^iclion** 
sary  that  the  instrument  should  be  made  as  the  act  of  ano- 

r  2  East.  F.  C.  c.  19.  s.  oO.  p.  969.  1  Leach,  remanded  upon  a  former  sentence ;  having, 

44/Om  previously  to  the  present  charge,  been  tried 

d  Aickl<»s*s  case,  1787,  1  I^each,  438.2  East,  for  returning  from  transportation,  and  acquit- 

I».  C.  c.  19.  s.  50.  p.  968.     The  prisoner  was  ted. 
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tlier,  (e)  according  to  tlic  deGiiition  of  Loi'd  Coke,  whetber 
tliat  oUier  existed  or  not.  Whci'eas,  here  the  note  was  made 
as  the  prisoner*s  own^  and  avowed  by  him  to  he  so.  The 
credit  was  given  to  tlie  person,  and  not  to  the  name ;  and  the 
person,  and  not  the  name,  was  the  material  thing  to  be  con- 
sidered, ('fj 

Sir  E.  ll.  East  cntci*s  at  some  length  into  tlie  discussion 

of  tliis  {loint ;  and  endeavours  to  ascertain  the  grounds  upon 

whicli  the  Judges,  wlio  inclined  against  the  conviction,  might 

possibly  have  proceeded.    But  he  again  repeats,  that  it  seems 

very  difficult  to  distinguish  the  case  ii*om  that  of  Sheppard : 

and  he  says  that  he  cannot  lielp  susjiecting  that  much  of  the 

difficulty  in  these  cases  arises  from  mistaking  mattera  of  fact 

for  matters  of  law,  and  confounding  the  two  together,  {g)    A 

leai'ned  writer,  who  lias  been  several  times  inferred  to  in  the 

latter  part  of  this  work,  observes,  that  it  may  be  difficult  to 

admit  that  the  case  involved  any  real  ground  of  doubt  when 

the  specilir  fraudulent  intention  was  expressly  found,  and  the 

taking  the  house  was  only  a  pail  of  the  machinery  of  the 

fraud :  and,  with  respect  to  Sir  E.  II.  East's  suggestion,  that 

[*1437]  thedifficulty  may  have*  arisen  from  mistaking  matters  of  fiu^t 

for  mattei's  of  law,  he  further  observes,  that  this  seems  to  be 

tlie  true  view  of  the  Ciise ;  for,  if  the  use  of  the  assumed  name 

is  intended  to  commit  a  fraud  in  the  particular  instance^  there 

is  no  reason  for  not  ti'eating  it  as  a  forgery,  although  that 

may  only  be  part  of  a  more  general  system  of  fraud,  which 

such  assumption  is  intended  to  carry  into  effect.  (A) 

^^*"^'con       ^"  *  moi-e  modern  case  where  the  indictment  charged  the 

▼rc*uonof"    prisoner,  Samuel  >Vhiley,  with  forging  a  bill  of  ei^change 

forgery       for  60/.  dated  Bath,  Jan.  5th,  1805,  drawn  in  the  name  of 

b«*rkht°     Saml.  Mihvard^  payable  to  his  own  oitier  to  Messrs.  Stephen- 

where  the    SOU  &  Co.,  bankers,  in  London,  with  intention  to  defraud 

"*""  "?**^*  H.  Thurston ;  and  (in  a  second  count)  with  uttering  such 

^  pr'MOQ-  ^'''  knowing  it  to  be  forged ;  the  following  facts  appeared 

er  in  the      in  evidence.    The  prosecutor  was  an  upholsterer  in  Bath : 

SSment"    ^"*  ®"  ^^^  ^''^*'  ^^^'^  ^^^^»  ^^^  prisoner,  being  at  that  time 
wasBMum-  &  stranger  to  him,  come  to  his  house,  and  applied  to  take 
ed  by  him    a  coach-housc  and  stable,  which  the  prosecutor  let  him  for 
i^tentl^n     ^^^  montlis.    The  prisoner  then  bespoke  some  goods  of 
of  defraud-  the  prosecutor  to  the  amount  of  16L  25.  which  he  directed 
Mcuto/'°   to  be  sent  to  him,  writing  his  direction  in  the  prosecutor's 
book,  *^  Saml.  Milward,  No.    12,  Kensington-place,  Bath.*' 
In  the  coui*se  of  three  days  tlie  goods  were  sent;  and  the 
prisoner  came  shortly  afterwards,  and  ordered  more  goods ; 
and  before  all  tlie  goods  were  delivered,  he  told  the  prose- 
cutor to  get  his  bill  ready  by  four  o'clock,  on  Old  Christmas 

t  Lee  Lewii^B  case,  an/f,  1436,  note  (9).  h  6  Er.  Cul.  Stat.  Tart  V.  CI.  xii.p.  580. : 

/  S  Eait.  P.  C.  c.  19.  s.  59.  p.  969,  97C.  and  Hadfield's  case  is  ciTccl.    Sec  on/p,  I495. 

^  S  EulP.  C.  c.  19. 5.  50.  r.  970 
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,  st  which  (inw  l)i>  wnald  call  Tor  it.     He  called  attlic 

R  appointed;  and  the  bill,  amounting  to  491.  lOs^  wasgiren 

^  him.     Up  4aid  the  hill  was  very  right;  that  it  nuAhis  nilc 

t  disrbargr   all  bills  on  Old   Christinas  ew;  anil  tliat  lie 

pould  return  again  in  t«ii  minutes  ;  which  he  did.  bringing 

Mlh  hiia  the  bill  of  exchange  in  ijuestion ;  and  sajring  that 

I  watild  give  the  prosecutor  u  draft  on  his  bankei-  in  Lon- 

■h  for  60L    'I'tie  prosecutor  looked  at  the  bill  of  exchange, 

H  indorsed  vith  the  name  *'SamL  Milward;"  and* 

Kin  the  privoner  saying  it  was  a  good  one,  gave  him  the  r*143j 

I?  of  t4fn  gnineas.     The  prisoner  then  told  the  proM- 
tor  that  lie  should  want  mare  goods,  and  should  he  a  very 
tod  customer  to  him.     The  hill  of  exchange  having  been 
ml  Ui  the  bankers,  In  London,  was  retunicd  to  the  prose- 
tor  on   the   25th  Jan.   dishonoured,   and   the   prosecutor 
mt  iinmediatcly  to  the  prisoner'^  house,  in  Bath,  but  he 
mnd  it  shut  up,  and  saw  nothing  more  of  the  prisoner  till 
■lout  thn'f  weeks  afterwards,  when  ho  was  in  custody.     A 
n-k  from  the  London  bankers,  McHsrs.  Stephenson  and  Co., 
foved  that  tliry  knew  no  such  person  as  Saml.  Milward. 
j)il  it   was  Kalisfactorily   proved  that  the  prisoner's  real 
me  was  Saml.  ft'hilfi) :  that  he  was  baptized  as  the  son 
|F  persons  of  tliat  name,  was  married  by  that  name,  had  gone 
f  the  same  name  at  Bath,  when  he  lodged  there  for  about  a 
eek  in  the  July  preceding  this  transaction ;  and  at  Bristol 
I  the  following  October:  as  also   at  Bath  again  on  the  4th 
T  December;  and   further  that  on  the  COtli  of  December 
which  was  abont  a  week  before  he  lirst  came  to  the  proae- 
ntor)  be  had  taken  a  house  in  Woncstershire,  under  the 
But  on  the  QSth  of  December  (the  day  after 
I  first  application  to  the  prosecutor)  ho  ordered  a  brass 
'  ike  engraved  with  the  name  of  '*  Milward,"  which 
~   1  on  the  door  of  his  house  on  the  following  day. 
'  stated  in  his  defence  that  he  had  understood 
I  fkthcr  that  he  whs  christened  by  the  name  of  Saml. 
df  and  that,  being  under  difhrulties,  and  afraid  of 
,  he  had  omitted  the  name  of  Whiley.     In  answer  to 
s  put  by  the  learned  Judge  who  tried  the  prisoner, 
I  prmecntor  stated  that  he  took  the  draft  on  tlic  credit  of 
whom  he  did  not  know;  that  he  presumed  the 
let's  name  was  tliat  Vi  hich  he  had  written,  and  had  no 
1  to  suspect  the  contrary :  but  that  if  the  prisoner  had 
I  to  him  under  the  name  of  Saml.  Wliiley  lie   should 
■ra  given  him  equal  credit  for  tlic  goods,  and  have  taken 
"*  draft  from  him  and  paid  him  the  balance  as  he  had  dono 
I  he  came  under  the  name  of  Milward.     The  learned 
idge  left  it  to  the  jury  to  say  whether  the  prisoner  had  aa- 

"    •the  name  of   *'  Milward"  in  tlic  purchase  of  the  r»i^ 
.   and  given  the  draft,  with  intention   to   dci'raud  the  *■ 
-ntnr.     And  the  jury,  saying  that  they  were  satisfied  nf 
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that  fact«  founil   the  prisoner  guilty.    Tlie  case  was  after- 
wards siibniittcfli  to  the  consideration  of  the  twelve  Judges; 
who  were  of  o])inion   that  the  question  of  fraud   being  so 
left  to  the  jury,   and  found  by  theni»  the  conviction  wan 
right  (i) 
Franrii's         In  a  case  which  (H:curre<i  a  few  years  afterwards,  the  pri- 
cate.   If     soner  was  indicted  for  forging  an  oi-der  for  the  payment  of 
uMd"byThe  Hioncy,  in  whicli,  by  the  name  of  James  Cooke  junior,  he  re- 
priioiier  be  qucstcd  Messrs.  iVaed  and  Co.,  bankei*s,  in  London,  to  pay 
?or*th©**      **"'  ^^^*^»  ®''  beai-er,  fifteen  pounds.    It  appeared  in  evi- 
infrpoL  of  deuce  that  on  the  1 5th  August,  1 808,  the  prisoner  took  lodg- 
ivauii,  anil  ings  at  the  house  of  Mi*s.  Ware,  by  the  week,  atul  continued 

dctSritoIi,    ^'»^"^  ^^^  ^'^^  ^^*»  "f  SepUMuber  following,  on  which  day  he 
itwiiibeai  gave  Mi*s.  Ware  the  onler  in  cjuestion  for  a  bank  note  of 
f""^^  *    ..  fifteen  pounds,  which  she  advanced  to  him  upon  his  applying 
iho^nMuin*.  ^^  '*^'*  ^^^'  change.     Mrs.  Wai'e  paid  the  onler  away  to  a 
G(inam«      neighbour,  who  took  it  to  the  bankers;  and,  upon  payment 
name  of      ^'"g  refused,  bniught  it  back  to  Mrs.  Wjut,  who  imme- 
p«Tsoii°of    diately  informed   the  prisinier  of  its  being  returned.    The 
known        prisoner,  ti]*st  iTading  over  tlie  order*  said  that  he  saw  be 
f  rcdii.        Ji^j   made  a   mistake,  and  liad   forgotten   to  put  the   word 
^*  junior/'  which  woi*d  he  then  added*  and  said  that  Mrs. 
Ware  would  find  it  would  be  right.     Shortly  afterwanls  tlic 
prisoner  left  the  house,  saying  he  KhoHld  i*ctum  to  tea;  but 
he  never  did  i*eturn.     Tlie  order,  witli  the  addition,  was  pre- 
sented at  Messrs.  Pracd  and  Co.^s.the  next  morning*  and  pay- 
ment refused,  the  drawer  not  l>ciiig  known  at  tliat  house,  and 
no  person  ol*  that   name  keeping  cash  tliei'e.     It  was  satis- 
factorily   [iroved    that  the  prisoner's    real  name   was  John 
Francis,  thoiigli  he  had  occasionally  gone  by  other  assumed 
names.     The  case  was  left  by  the  learned  Judge  to  the  jury. 
[*1440j  *with  a  diivcti<m  that  they  should  ccmsider  \\  hether  the  pri- 
soner had  assumed  tlic  name  of  James  CiM)kt\  junior^  with  a 
fraudulent  purpose ;    and    they  found    a   vtMHiict  of  guilty  - 
but  upon  some  doubts  occurring  whether  the  facts  in  evi — 
<lence  >\ent  to  establisli  a  forgery,  or  only  a  fraud,  the  cas<*^ 
was  i-eferred  to  the  consideration  of  the  twelve  J  iidges.  Mans  - — 
iieUU  ^»  J*«  the  Chief  Hai*on«  C^rose,  .1.,  and  Lawrence*  J«„«-e' 
were   absent  when    the  case  was  debated ;   but  the  Judges..-.-- 
who  wei'c  pn^sent,  held  the  conviction  right:  and  were  of -3 
opinion  that  if  the  name  were  assumed  for  the  purpose  of  tlic!^^ 
fraud,  and  avoiding  detection,  it  was  as  mucli  a  forgery  as  l 
the  name  assumed  wei*e  that  of  any  other  person  of  know 
credit;  though  the  case  would  be  dilTei'ent  if  the  party  hvnW ^ 
habitually  used  and   become  known  by  another  name  than^^ 
his  own.  (/c) 

t  Whilqy'ii  ca-ic,  for.  Tlioins^on,  B.,  i'onjt/"-  k  Francis's  case,   Old  Bui!i:y,  1811,   Mn 

Mttihire^  Spr.  Ass.    1805;  and  c<'n' i'lrrci!  of      The  prir^oncr  wjjs  rt-rommcnded  lo  merry  ou 
by  the  .TmUes  in  June.  IfiO.^.  MS.  'he  rotiliTion  ol  bein-i  trnn«n«rted  lor  ViW. 
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Having  thus  treated  of  the  name  in  wliicli  a  forgery  may  As  to  the 
be  committed,  we  may  proceed  to  consider  how  far  the  vali-  ^^^^^^ng^ 
dity  in  law  of  the  thing  forged,  supposing  it  wei-e  true,  is  forged)  if 
essential  to  forgcn'.  genuine. 

Though  it  is  said  to  be  in  no  way  material,  whether  a 
forged  instrument  be  made  in  such  a  manner  as  that,  if  it 
were  in  ti*uth  sucli  as  it  is  counterfeited  for,  it  would  be  of 
valifllity  or  not;  (/)  yet  it  seems  to  be  material,  that  the 
false  instrument  should  ran*y  on  tlie  face  of  it  the  semblance 
of  tliat  for  which  it  is  c(nintcrfeited«  and  should  not  be  ille- 
gal in  its  very  frame,  (in)  One  of  the  definiticms  of  forgery 
is  given,  as  **  the  false  making  an  instrument,  which  purports 
on  the  face  of  it  to  be  good  and  valid  for  the  purposes  for 
which  It  was  created,  with  a  design  to  defraud/'  (n) 

*Upon  the  ground  that  it  is  not  material  whether  a  forged  [  1441 J 
instrument  be  so  math'  as  that,  if  it  woit  in  truth  su(*h  as  it 
is  counterfeited  for,  it  would  be  of  validity  or  not,  it  has 
been  ailjudgcd  that  the  forgery  of  a  protection  in  the  name 
of  A.  B.,  as  being  a  nieniher  of  parliament,  who  in  truth  at 
the  time  was  not  a  member,  is  as  much  an  oft*cnce  at  com- 
mon law,  as  if  he  were  so.  (o) 

In  a  case,  where  the  defendant  was  con\  icted  u|K)n  an  in- 
dictment (on  the  statute  5   £liz.  c.  14.)  which   stated  that 
one  Garhut  and  his  wife  were  seised  in  fee  of  certain  mes- 
suages, lands,  and  tenements,  called  Jawick,  in  the  parish  of 
Clactou  in  Essex,  and  tiiat  the  defendant  intending  to  molest 
them,  and  tlieir  inteiTst  in  the  premises,  forged  a  lease  and 
i*eleaJ3e  as  from   (larhut   and  liis   wife,  whereby  they  woi*e 
supposed  for  a  valuable  consicU'ratioii  to  convey  to  him  ^*  all 
(hat  park  called  Jawick.  in  the  parish  of  Clucton  in  Essex, 
containing  eigiit  acres   in  circumteinu'e,  with  all   tlie  deer, 
wwhU  &c.    thereto   bcloui^iiig,'*  it  was    moved  in  arrest  of 
/fudgnient,  that  the  premises  snpixised  to  be  c<mveycd  wei-e  so 
materially  different  from  tliose  which  were  really  the  estate 
of  Garbut   and  his  wife,  ihat  it   was    impossible    this  con- 
Aeyance  could  i\er  molest  or  disturb  them.     Hut  the  court 
lield  that  it  was  not  necessary,  there  should  be  charge,  or  a 
fiossibility  of  a  t  l*ai  ii;c,  and  tliat  it  was  sullirient  if  it  wei-e 
dune  witii  such   iutenl.  and  that  the  Jury  had  iound  that  it 
>i\a.s  done  witli  intent  to  nu)lest  Garbut  an<l  his  wife  in  the 
fMssession  of  their  land.  ^/;) 

So  whei-e  an  indictment  was  for  forgery  at  common  law 
•*f  a  surrender  of  the  lands  of  J.  S.,  and  it  was  not  shewn  in 
tlie  indictment  tiiat  J.  S.  .had  any  lands,  it  was  liolden   uiM)n 

i  1  Hawk.   P.  C:.  r.  7H.  h.  7.     J    Ka-il.  V.  ('.  c.  70.  b.  7.     'Z  K.ibl.  T.  C.  c.   19.  s.  43.  p. 

C:.  c.    19.  *.  4a.  p.  9JD.  943. 

m  2  Kan.  V.  C.  r.  19.  ;..  13.  p.  9tB.  y  Cn.nk.  '<  (  :imn  B.  R.  East.  T.  4  Geo.  II. 

n  Bv  Eva-,  B.  in  Jones  :mu1  raliiict'- r:isc.  2  Sir.   *»01.     '2   E:>>t.   V,   C.  c.  19.  _s.  33.  p. 

"*   l.cacii  :V,7.  l»21 
"  I»-Jikip%  r:i  0.   1   S»iL   n:.      1  T!:\vk.  P. 
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motion  in  aiTest  of  judgment  that  the  indictment  was  gooA, 
[*1442]  *upon  the  principle  that  it  was  not  necessary  to  diew  that  the 

party  was  piTJuuiced.  (q) 
Forgery  Upon  the  same  principle^  the  doctrine  is  established  by 

may  be       several  cases,  that  forgery  may  be  committed  by  the  false 
bj'the  false  making  of  an  instrument,  purporting  to  be  the  will  of  a  per- 
naking  of   son  who  is  still  living ;  notwithstanding  the  objection,  that 
the  wm  of  during  tlie  life  of  a  party  his  will  is  ambulatory,  and  can 
person';      have  no  validity  as  a  will  until  his  death,    llius,  a  prisoner 
thougii  a     was  convicted  for  forging  a  seaman's  will,  who  it  appeared 
buiatorr"    was  still  alive,   and   had  returned  to  England  two  years 
during  the  after  thc  prize  money  hail   been  received  by  the  prtooner, 
life  o^  A      under  a  forged  will,  (r)     In  a  subsequent  case,  where  the 
ran^iiave     prisoner  was  indicted  for  forging  tlie  last  will  and  testament 
uo  tali-     of  a  woman  wiio  was  still  living,  and  was  a  witness  on  tbe 
a  wiu'uniii  ^^^^'   ■"**   convicted,  thc  judgment  was  respited   upon  a 
hirdeaith.    doubt,  wlicthcr  as  the  supposed  testatrix  was  living,  the  pri- 
soner was  legally  convicted  of  having  forged  her  Uut  vtil 
and  testament ;  there  being  no  such  instrument  as  a  last  will 
and  testament  in  contemplation  of  law,  until  after  tfie  deaA 
of  the  person  making  it :  but  the  Judg^es  are  said  to  have 
been  unanimously  of  opinion,  that  an  instrument  may  be  the 
subject  of  forgery,  although  in  fact  it  should  appear  impos- 
sible for  such  an  instniment  as  the  insti*ument  rorged  to  ex- 
ist, provided  the  instniment  purports  on  the  tact  of  it  to  he 
good  and  valid,  as  to  thc  purposes  for  which  it  was  intended 
to  be  made,  (s)    Thc  point  was  again  referred  to  the  consi- 
deration of  the  Judges,  in  a  case  where  the  prisoner  was  in- 
dicted and  convicted  for  knowingly  uttering  and  publishing 
[*]443]  *tiH  true,  a  certain  false  and  forged  will  and  testament  of  one 
J.  G.,   late   a  seaman  belonging  to  a  merchant  vessel,  &c. 
and  it  appeared,  that  the   said  J.  G.  was  living.     All  the 
Judges  held  that  the  conviction  was  right    It  was  observed 
by  the  learned   Judge  who    delivered   their  opinion,  that 
every  will  must  be  made  in  thc  lifetime  of  the  party,  whose 
will  it  was ;  that  it  existed  as  a  will  in  his  lifetime,  though 
not  to  take  effect  till  his  death ;  and  that  the  making  a  false 
instnnnent  importing  on  the  face  of  it  to  be  a  will,  was 
equally  forgery,  wliether  the  person  whose  will  it  piU[pQrted 
to  be  were  dead  or  alive,  at  the  time  of  making  it.    littt  » 
contrary  doctrine  would  operate  as  a  repeal  of  the  law ;  foi^ 
if  the  act  of  making  thc  will  were  not  forgeiy  at  the  time,  a^- 
publication   afterwards  would   not  make  it  so.    Buller,  J--^ 
thought  the  very  definition  Ot  forgory  decided  the  doubt,  foi;^ 

q  Goate*s  case,  1  Lord  Rayni.  737.    But  183.  (Haigr.  cd.)  2  East.  P.  C.  c.  19.  i.  43   -^ 

it  seems  clearly  to  he   neccscary,   that  there  p. 949. 

sboald  be   a  pofsibility  of  prejudice  to  the  t  Sterling's  case,  O.  B,  1773.     1  Leach  . 

party .^   See  the  definitions  ante,  1411,  and  where  it  is  said,  that  the  case  was  decidL- 

Ward's  case.    2  East.  P.  C.  c.  19.  s.  7.  p.  upon  ihe  authority  of  Anne  Lewis's  ciie. 

8fi**  .  Fo^t.ne.    jlnte^UTS. 

r  Murphvg  raje,  OB.  175f?   10  Pt.  Tri. 
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it  was  the  making  a  false  inRtrument  ^ith  intent  to  deceive; 
and  that  here  the  intention  to  deceive  had  been  established 
by  the  jury^  and  the  insti'ument  purpoiling  to  be  a  will  was 
clearly  false.  (Q 

Upon  the  same  principle  also,  of  its  not  being  necessary^  Forger 
that  the  instrument  chai'gcd  to  be  forged,  should  be  such  as  '"■y  ^ 
would  be  eflTectual  if  it  were  a  true  and  genuine  instrument,  of'an'^i^^ 
it  has  been  holden,  that  forgery  may  be  committed  of  an  in-  ttrumenty 
strument  on  unstamped  paper.  ^'^- 

The  prisoner  Hawkeswood,  being  indicted  for  forging  a  Hawkss- 
bill  of  exchangey  an  objection  was  taken  on  his  behalf,  tiiat  wood's 
Ihe  bill  in  question  was  not  stamped  pursuant  to  the  sta-  p^^y  ^f 
tntes  29  Geo.  III.  c  33.,  23  Geo.  III.  c  49.  s.  14.,  and  a  biu  of 
23  Geo.  IIL  c.  58.  s.  11.;  (li)  and  that  it  was  not,  therefore,  exchange 
*a  lawful  hill  of  exchange  but  a  piece  of  waste  paper  incapa-  **"  ""* 
ble  of  becoming  the  subject  of  either  fraud  or  felony ;  that 
the  party  who  took  it  must  at  the  time  have  known  that  it  pap^rT 
was  not  a  legal  bill  of  exchange,  or  he  must  have  been 
grossly  nq^gent,  the  defect  being  visible  on  the  face  of  it. 
But  BulleTy  J.  who  tried  the  prisoner,  over-ruled  the  ob- 
jection, on  the  ground  that  the  stamp  acts  wei*e  merely  i-e- 
venue  laws,  and  did  not  purport  in  any  way  to  alter  the 
crime  of  forgery ;  and  that  the  false  instrument  had  tlie  sem- 
blance of  a  bill  of  exchange,  and  was  negociated  by  the  pri- 
soner as  such.    But  he  saved  the  point  for  the  considera- 
tion  of  the  twelve  Judges,  who  wci*e  all  of  opinion,  that  the 
priaoaer  was  properly  convicted;   that  the  stamp  acts,  in 
sayiM  that  a  hill  without  a  stamp  shall  not  be  pleaded,  or 
given  in  evidence,  or  be  available,  in  law  or  equity,  signi- 
fied only  that  it  should  not  be  made  use  of  to  recover  the 
debt ;  and  further,  that  the  holder  might  get  the  bill  stamped 
after  it  was  made,  (r) 

This  authority  was  acted  upon  in  a  case  which  occurred 
very  riiortly  afterwards,  where  the  prisoner  being  indicted 
for  forging  a  bill  of  exchange,  an  objection  which  was  taken 
to  the  bill  being  produced  in  evidence  because  it  was  not 
stamped  was  overruled,  and  the  prisoner  was  convicted  and 
executed,  (x) 

The  point  undeiwcnt  further  discussion  in  a  case  which  Monou  s 
occurred  after  the  statute  31  Geo.  IIL  c.  25.  s.    19.  had  pro-  u'^- 
hibited  the  stamping  of  a  bill  or  note  after  the  time  of  tlieir  that  forgc- 


t  CooganVcasc,  O.  B.  1787,  and  Mich. 
T.  m?.  1  Leach  449.  2  Ea^t.  P.  C.  c. 
19.  ••  43.  p.  948.  The  indictment  appenrs 
to  have  been  framed  on  the  statute  2  Geo.  II. 
c.  25.  and  not  on  the  statute  31  Ugu.  II.  c.  10. 
••  9.  which  is  confined  to  seamen  on  board 
^ha  kiag'i  ships.  The  last  statute  has  the 
wordf  »«  Uttt  will,"  the  other  the  word  »'  will" 

'I  Thr  proris'cns  ?f  t!i^  ii^**-  a-»»  'y  ';:*»  ♦  :- 


feet  that  no  bill  of  exchange  &c.  not  stamp- 
ed as  these  acts  direct,  shall  be  pleaded,  ar 
given  in  tvidciice  in  any  court,  or  admitted 
in  any  court  to  bo  good  or  available  in  law 
or  equity. 

V  Hawkcswocd's  case,  Worctittr  Spring 
Ass.  and  East.  T.  1783.  1  Leach,  257.  ± 
East.  P.  C.  c.  ID.  s.  45.  p.  955, 

X  I.ci's  cnfp    O.  B    1784.    1   Leach  958 

•■■0?i»  (r^ 
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ry  might  being  madc  The  prisoner,  Morton,  was  indicted  for  know- 
be  com-  ingly  uttering  a  forged  promissory  note,  which,  on  being 
aprorou-  produccd  in  evidence,  apiieared  to  h.ive  been  drawn  on  un- 
r*  1 4451  stamiied  "^^paper ;  and  the  case  was  saved  for  the  opinion  of 
sbry  note  the  Judgcs,  as  Well  on  the  principal  point,  as  on  the  statute 
oDun-  31  Geo.  111.  c.  25.  s.  19.  which  passed  after  Hawke4S)wood-s 
paper^  case,  and  prohibited  the  stamp  to  he  afterwards  affixed.  The 
though  the  question  underwent  much  consideration,  and  was  debated  by 
Matute  31  ihc  Judges  in  the  coui*se  of  several  terms.  Two  or  three  of 
c.  95.8.19.  ^^^  judges  doubted  at  first  tlie  propriety  of  Uawkeswood's 
mo-  case,  if  tlie  matter  were  res  iniegraf  yet  they  all  agreed  that 

hibited^^e  ^^y  myst  be  governed  by  that  case,  as  it  was  an  authority  in 
being'af-     point;  and  that  tlie  statute  31  Geo.  III.  c.  £5.  s.  19.  made 
fixed  af-      no  difference   in   the  question.     And   most  of   the   Judges 
lerwardf.     maintained  the  principle  in  Hawkeswood's  case  to  be  well 
founded;  for  they  held  that   the  acts  of  parliament  which 
had  been  referred  to  and  relied  on,  being  mere  revenue  lavs, 
jneant  to  make  no  alteration  in  the  crime  of  forgery,  but 
"only  to  provide  that  the  instrument  should  not  be  available 
for  the  purpose  of  recovering  on  it  in  a  court  of  justice;  bat 
it  might  be  received  in  evidence  for  collateral    purposes; 
and  they  instanced   tlie  6th  and    10th  sections   of  the  act 
which   made  the   pai*ty,  drawing  such  a  bill,  liable  to  the 
statute  duties,  and  to  a  penalty  of  201. ;  in  both  which  cases 
the  bill  must  be  used   in   evidence.     And   tliey  considered 
that  in  order  to  constitute  forgery  it  was  not  necessary  that 
the  instrument  should  be  available;  that   though  a  compul- 
sorj'  payment,  by  coui'sc  of  law,  could   not  have  been  en- 
forced for  want  of  the  proper  stamp,  yet  a  man  might  equally 
be  defrauded  by  a  voluntary  payment   being  lost   to  him; 
that  if  this  were  a  suilicient  defence,  forj^ed  securities  inigLt 
be  published  on   improper   stanii).s    witli    impunity,    which 
would   carry  the  mischief  to  an    alarming   extent ;  that  the 
stamp  itself  might   he  forged ;  and   it   would    be  a  strange 
defence  to  admit  in  a  coui-t  of  justice,  that  because  a  man 
had  forged  the  stamp,  he  ought  to    be  excused  for  having 
forged  the  note  itself,  which   would  be  setting  up  one  fraud 
in  order  to  pi*otect  him  from   tlie    punishment   due  to  an- 
other, (y) 
r*  14461       *So  wiiei'e   it  appeai-ed  that  the  forgery,  charged  against 
•-  J  the  prisoner,  was  the  alteration  of  a  10*/.  bill  of  exchange 

into  one  for  50/.  it  was  boldeii  to  be  not  less  a  forgery  froDft 
the  circumstance  of  the  hill  having  been  i^eissued  three 
times  as  a  10/.  bill  without  being  restsimped,  and  being, 
therefore,  not  available  in  a  civil  action  at  the  time  the  altera- 
tion in  it  of  10/.  into  50/.  was  effected.  The  Judges,  on  a 
conference,  said   that  it  had    been   decided    that    the  stamp 

V  Mortoii'i«   case,     I'orA*  Sum.    A>>.     179;*>.      2   I" ;  '.  I'.  C:.  c.  10. -.  lo.  p.  Oo'i. 
Mich.  T.  1795.  and   Hil.  an.l    Kast.  T.  17%. 
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acts  had  no  i-elation  to  the  question  of  forgery;  and  that 
8up|iosing  the  instiiiment  forged  to  be  such  on  the  fare  of  it 
as  woald  be  valid,  provided  it  had  a  proper  stamp,  the  of- 
fence was  complete.  (») 

Tlic   same  doctrine  was   acteil  upon    in    several    other  '''*»©  same 
cases,  (a)    And   it  is  well   observed  that  if  the  matter  be  a^ei' "*  „ 
duly  considered,  the  words  of  the  stamp  acts  before  men-  in  other 
tioned  can  only  be  applicable  to  a  true  instrument;  for  a  ^^'^"' 
forged  instrument,  when  discovered  to  be  such,  never  can  be 
made  available,  though  stamped ;  and  that  tlie  acts,  therefore, 
can  only  be  understood  as  requiring  stamps  on  such  instru- 
ments as  were  available  without  a  stamp  l)cfoi*e  those  acts 
passed,  and  which  would  be  available  afterwards  with  a 
stamp,  (ft) 

It  has  been  spoken  of  as  a  material  circumstance  that  the  tho  false 
false  instrument  should  carry  on  the  face  of  it  the  semblance  instrument 
of  that  for  which  it  is  counterfeited,  (c)    But  it  is  not  ne-  Jy^^'J'^hT' 
cessary  that  the  resemblance  to  the  known  instrument  sh(mld  face  of  it 
be  exact :  it  seems  to  be  sufficient  if  the  instruments  be  so  |^«  '«™- 
far  alike  that  pei*sons  in  general  using  their  ordinary  obser-  that  for° 
vation  upon  fhd.  subject  may  he  imposed  upon  by  the  de^ep-  which  it  it 
tion,  *though  it  would  not  impose  upon  i>ersons  having  par-  [''^1447] 
ticalar  experience  in  such  mattei's.(({)  counter- 

Thus  where  the  prisoner  was  indicted  for  the  forgery  of  ag^o^^^J^ 
bank  notes,  and  a  witness  for  the   prosecution,  who   came  ceiveper- 
from  tiie  Bank  of  England,  stated  that  ho  could  not  have  ^'"""^ 
beeii  imposed  upon  by  the  forged  notes,  the  difference   be-  observa^ 
tw«en  them  and  the  true  notes  being  to  him  very  apparent  tion. 
in  several  particulars,  but  it  appeared  that  others  had  been 
deceived  at  first   l)y  them,  thougli   they  were  very  ill  exe- 
cuted, Le  Blanc,  J.,  proceeded  upon    the  foregoing  princi- 
ples, (e) 

The  doctrine  had  previously  been  sanctioned  by  the  opi-  Elliot's 
nion  of  the  Judges  in  the  following  case.    The  prisoner,  case. 
James  Elliot,  was  indicted  for  forging  a  bank  note  of  the  i|o^°"s''go^ 
following  tenor.  for  forging 

a  bank 

Vn    1  •"  -  ;  ""^*' 

x^o.  i<  .,  o.  though  in 

I  promise  to  pav  to  Mr.  Jos.  Ci*ook  or  beai*er,  on  demand,  such  forged 
the  sum  of  Fiftv  '  "^^^/^^ 

•  word 

London^  20  Ji/ija  1775.  "pounds'' 

£  Fifty*  For  the  Govr.  and  Company  of  the  he  omitted, 

Bank  of  England.  u!!fre'bS"So 

Eutd.  C.  Blewekt.  Tuos.  Thompson,      water-mark 

s  Teague's  case,  cor.  Lr  Blanc,  J.,  Here-  b2  East.  T.  C.  c.  19.  f.  45.  p.  956. 

ortf  Sum.   Ass.   1802,  and   Micii.   T.  1802.  c.inte  1440. 

2  iratu  P.  C.  c.  19.  s.  55.  p.  979.  d  2  East.  P.  C.  c.  19.  s.  6.  p.  858.  and  s. 

(a)  Reculi$t's  case,  O.  B.  1796.    2  Leach,  44.  p.  950. 

'03.    Davies^s  case,    cor.    Grose,  J.,  Surry  e  Hoost^s  case,  cor»  Le  Blanc,  J.,  ExtUr 

^pr.   Afs.    1796.     2  Leach,    707.  note  (6).  Sp.  Ass.  1802.  2  East.  P.  C.  c.l9.  8.44.  p. 

2  East.  P.  C.  c.  19.  s.  45.  p.  956.  950. 
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in  the  pa-      Some  of  the  counts  of  the  indictment  stated  the  instrument 

P^'-  to  be  a  bank  note,  and  othei's  to  be  a  note  in  the  form  of  a 

bank  note ;  but  the  fifth  ronnU  which  was  that  on  which  the 
question  turned,  and  on  wliich  the  counsel  for  the  crown  re- 
lied, cliai'ged  *'  that  tlie  said  James  Elliot,  on  the  14th  Jone^ 
\777f  feloniously  did  make,  forge,  and  counterfeit,  and  cause 
and  procure  to  be  falsely  made,  forged  and  counterfeited,  Ac 

[*1448]  a  certain  promissory  note  for  the  payment  *of  nioney^  with 
tlie  name  of  Thomas  Thotnpsoti^  thereunto  subscribed,  purport- 
ing to  bear  date,  &C.9  and  to  have  been  signed  by  one  TtlomoM 
Thompson,  for  the  Governor  and  Company  of  the  Sank  of 
England,  for  the  payment  of  Qfty  pounds  to  Mr.  Joseph  Crook 
or  bearer,  on  demand,  the  tenor  of  which,  &c.,  with  intention 
to  defraud  the  Governor  and  Company  of  the  Bank  f^  Bng' 
land,^^  It  appealed  that  the  note  had  never  been  publishdl, 
being  found  in  the  prisoner*s  possession  at  the  time  he  was 
apprehended ;  but  the  forgery  was  brought  home  to  bim,  and 
he  was  convicted.  Tlie  doubt  concerning  his  case  arose  upon 
the  following  iiicts,  which  apiieared  in  evidence.  The  officers 
of  the  Bank  of  England  proved  tliat  the  note  was  in  every 
respect,  both  in  paper  and  print,  similar  to  a  bank  note^  bo^ 
in  the  written  and  printed  parts  of  it,  except,  firs^  that  the 
number  was  not  filled  up;  secondly,  that  the  word  '^ pounds'' 
was  omitted  in  the  body  of  the  note ;  thirdly,  that  the  texture 
of  the  paper  was  rather  thicker  than  that  used  by  the  bank; 
and,  fourthly,  that,  in  tlie  fabric  of  it,  the  water  mark,  tios. 
the  woi*ds  '*  Bank  of  England/'  wei*c  not  inserted:  hut  they 
said  that  a  bunk-note,  with  the  like  omission  of  the  wori 
**  pounds''  in  the  body  of  it,  being  regular  in  other  respects, 
would  be  paid,  by  the  usage  of  the  hank,  after  it  had  passed 
the  examiner's  otlice.  And  a  real  bank-note  of  the  same  date 
and  tenor,  except  as  iiljovc  excepted,  was  produced  in  evi- 
dence. Upon  these  facts  it  w  as  contended  that  this  was  not 
a  note  resembling  a  bank-note  for  want  of  the  tvater  VM/rk^ 
and  also  that  it  was  not  a  note  for  fifty  poundSf  the  word 
**pounds**  being  omitted :  and  judgment  was  i^espited  in  or- 
der to  take  the  opinion  of  the  twelve  Judges.  The  case  was 
considei-ed  by  them,  and  they  wei-c  all  (except  Dc  Grey,  C.  J., 
and  Smythe,  C.  B.,  who  weiv  absent,)  of  o[union  that  the  con- 
viction was  right;  as  in  forgery  there  need  not  be  an  exact 
i*esemblance ;  and  it  is  sufficient  if  the  instrument  is  prima 
facie  fitted  to  pass  for  a  true  instrument.  The  majonty  of 
the  Judges  inclined  to  think  that  the  omission  of  the  word 
'<  pounds*'  in  the  body  of  the  note,  had  nothing  else  appeared, 

[*14*19]  would  not  *have  exculpated  the  prisoner;  and  that  it  was 
matter  to  be  left  to  the  Jury,  as  it  was  done,  whetlier  it  pur- 
ported to  be  a  note  for  fifty  pounds^  or  any  other  sum :  and 
all  the  Judges  agived  that  the  '^  fifty'*  in  the  margin  of  it  re- 
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moved  everj  doubtt  and  shewed  that  the  fifty  in  the  body  of 
the  note  was*  intended  for  fifty  pounds.  (/) 

Upon  the  same  principles,  in  a  case  where  the  prisoner  ^""'^oiri 
engraved  a  counterfeit  medicine  stamp,  so  as  to  be  lil^c  to  Engraving 
8  genuine  stamp,  except  only  that  the  centi*e  part,  which  in  ^  poumer- 
a  genuine  stamp  specifies  and  denotes  the  duty,  was  blank  [f]|ei^^,^ 
in  the  first  instance,  but  cut  out  befoi*e  the  counterfeit  stamp  part  to  a 
wts  usedy  a  paper  with  the  words  ^^  Jones  Bristol"  on  it  be-  gcnuino 
ing  pasted  over  the  vacancy,  and  then  uttered  such  counter-  ^^nvSu  in" 
feit  stamps  it  was  holden  that  he  was  guilty  of  a  forgery  and  others,  and 
uttering.    Grose,  J.,  in  delivering  the  opinion  of  the  twelve  ^!*®°  ^"^* 
Judges  on  this  case,  after  stating  that  it  was  proved  that  unHiTe" 
those  parts  of  tlie  counterfeit  stamp  which  i^emained  were  a  parts,  and 
perfect  resemblance  of  the  same  parts  on  a  genuine  stamp,  {5J"pa*|*"Jj 
and  that  the  whole  was  a  fabrication  so  artfully  contrived  as  out,  aud^ 
to  be  likely  to  deceive  the  eye  of  every  common  observer,  fur-  fhen  uitcr- 
tlier  saidy  '<  an  exact  resemblance  or  faC'SimUe  is  not  requir-  fof-ery'  ^ 
ed  to  constitute  the  crime  of  forger^' ;  for  if  there  be  a  suffi-  and  guUty 
cient  resemblance  to  shew  that  a  false  making  was  intended,  uttering. 
and  that  tte  fklse  stamp  is  so  made  as  to  have  an  aptitude  to 
deceive^  that  is  sufllcient."  (g)    It  has  been  determined  on 
the  statnte  25  Edw.  IIL,  that  s])litting  the  great  seal,  find 
closing  it  again  to  a  false  patent,  is  a  counterfeiting  of  the 
seal :  (A)  and  that  w  here  the  seal  is  substantially  counterfeit- 
edy  tlie  adding  or  omitting  of  a  crown,  the  leaving  out  words 
in  flbe  style,  or  adding  others,  or  making  any  other  minute 
variation  in  the  counterfeit,  which  is  ^oftcn  done  purposely,  [*I450] 
and  by  way  of  eluding  tlie  law,  will  not  alter  the  case^  (t) 

And  it  seems  that  a  mere  literal  mistake  in  the  framing  of  a  mere  li- 
Ae  instrument  itself,  well  laid  in  tlic  indictment,  will   not  ^®r**  "?j?' 
make  any  difference.    And  it  is  observed  that  in  a  case  where  nut^make 
the  prisoner,  in  forging  an  order  fur  the  delivery  of  goods,  any  uifie- 
blnndered  in  spelling  the  name,  using  Desemockex  for  Desor-  '*^"^^* 
fBomx,  no  stress  was  laid  on  such  circumstances,  though  on 
otlier  grounds  the  indictment  was  holden  bad.  {k) 

The   prisoners,    Dominick    Fitzgerald   and  James  Le4^  Fitzgerald 
were  indicted  for  forging  the   last  will  and  testament  of  «n**^«'s 
Peter  Perry,  late  a  seaman  on  board  his  majesty's  ship  the  Forgery 
I^ncaster,  with  intent  to  defraud  the  king.    The  will  be-  "i^y  ^^ 
"  In  the  name  of  God,  Amen,  I,  Peter  Perry,  &c.,  and  o?""i3lf 

terfcit'iRg  the  privy  signet.  In  1  Eait.  ub, 
supr,  it  is  said ;  *^  The  disparity,  however, 
may  be  so  great  between  the  true  and  falsa 
seal  that  it  would  not  amount  to  a  counter- 
feiting within  the  statute,  as  if  it  be  evident 
to  the  view  of  every  man^s  eye," 

k  2  East.  P.  C.  c.  19.  s.  45.  p.  952,  953. 
The  case  referred  to  is  Clinch's  case,  1  Leach 
540.    2  East.  P.  C.  c.  19.  s.  37.  p.  939. 


/*  Elliotts  case,  Maidstone  Sum.  Ass.  1777. 
MUk.  T.  18  Geo.  111.  1  Leach.  175.  2 
EasU  P.  C.  c.  19.  s.  44.  p.  951.  2  New.  R. 
93,  note  (a). 

g  CoUicot*B  case,  1812.  2  Leach.  1048.  4 
Taunt.  300. 

k  I  Hale  178,  184. 

•  Robinson's  case,  2  Roll.  R.  50.  1  East. 
P.  C.  c.  2.  s.  25.  p.  86.  This  was  an  indict* 
Dt  under  the  statute  I  Marv.  c.  6.  for  conn- 
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though  it  hlH 

the' w"ron*"  ^"*'*^*'  '^***''  '^^  P^*^'0'-''    Upon  tlic  evidence  it  appeared  that 
Chritiian  mark, 

■ameofihe  thc  prisoner,  Fitzgerald^  carried  the  ^vill  to  the  office  of  the 
wtow  will   *'^puty   register,  who,  on  observing   the  difference   of  the 
It  purports   Cliristian  names,  tohl  liini  tliat  he  ninst  produce  the  penon 
to  be.         ^  iiQ  iijid  written  thc  will,  or  the  person  who  was  present 
w  hen  it  Wiis  executed,  in  order  to  account  for  this  error,  be- 
fore the  probate  could  be  granted.    Fitzgerald  accordingly 
producetl   the  otiier   prisoner,    Lee,  who,  in    the   name  of 
Welsh,  swoiv  that  he  was  one  of  the  subscribing  witnesses; 
that  the  name  of  the  deceased  was  Peter  Perry ;  that  the 
said  Peter  Perry  did  make  his  mark  to,  and  deliver  the  said 
r*l451]  *^''M ;  and  Uiat  he  (Welsli)  by  mistake  had  written  the  name 
Jolin  Peiry  instead  of  Peter  Perry.     L'|mmi  this,  a  probate 
of  the  will  was  granted.    The  |)risoner  having  been  fouwl 
guilty,  the  f|ueKtion  was  irserved  for  the  considiration  of  tbe 
Judges,  whether  this  was  in  law  a  forging  of  the  will  of  Peter 
Perry,  as  laid  in  the  indictment  ?  And  though  no  opinion  was 
ever  publicly  delivered,  tlie  piisoiiei's  were  aflerwaiHls  execut- 
ed pui'suant  to  their  sentonc4'.  {m) 

In  a  case  wlieiv  it  was  proved  that  the  prisoner  took  a  bill 
Wicki's      of  exchange,  whiih  he  was  indicted  for  forging  and  uttering, 
«d*biirof^"  J^w^w'^g'  ^^'  ^**  '*  banker's,  in  ordei*  to  get  it  discounted, 
exchaii^r,    and,  upon  receiving  the  discount,  indoi*sed  it  there*  but  not 
though  no   i,|  i,jj5  ^^  ,|  nanu^ ;  and  it  api)cared  also,  that  though  there  was 
inenttTfihc  ^^*^  indoi'somciit  of  another  name  upon  tlie  bill  besides  that 
names  of      wliich    the  prisoner  indorsed,   }et   there    was   no    imlorsf- 
thc  draw-    mcnt  upoii  it  of  the  names  or  firm  of  tlie  drawers  who  wen* 
also  the  payees :  it  was  objected  on  behalf  of  the  prisoner  that, 
as  theiT  was  nothing  upon  the  bill  purp(»rting  to  be  an  indorse- 
nient  of  the  drawers,  it  could  nt)t  pass  as  a  bill  of  exchange, 
nor  was  capable  of  dctVaudiiig  tlie  pi^rsons  w  hose  names  weit 
forged.  (?i)     But  the  learned  Judge  who  tried  the  prisoner 
over-ruled  the  objection,  and  the  ju'isoner  w  as  convicted :  and. 
uiion  tlie  i>oiiit  being  afterwards  submitted  to  the  considera- 
tion of  tlie  twelve  Judges,  they  wei*e  of  opinion  that  thc  con- 
\ictioii  was  right,  (o) 

It  may  be  '^  ^^  ^'^**  ''^^^^  dowii  US  clear,  that  it  is  n*i  objection  to  the 
forgery  chargc  of  foi'gcry  that  thc  instrument  is  not  available,  by 
though  ihi*  i*eason  of  some  collateral  objection  not  apiMniriiiG;  upon  the 
isnot avai-  ^^^^'  '>^'  *t.  (p)  So  that,  wlieiv  a  prismier  was  iiidictetl  for 
labie  by  forging  an  order  for  the  payment  of  pri/e-money,  and  it  ap- 
r*  14521  P^^a^'^'J  "tliat  the  party  whose  name  was  forged  was  a  dls- 
reaion  of  charged  seaman,  antl  w  as  at  the  time  the  order  bore  date  witli- 
•omeioUa-  in  scvcu  uiiles  of  tlie  port  wheiv  his  wages  were  payable:  uu- 

m  FittgcraUl    and    Leo    (ca«r     of)   O.  E.  M'»3,  and  Wall's  «ast\  />wjf/  1 1', 4,  were  citei- 

1741.  and  Mich.  T.  15  G.  II.  1  Ixach  JO.     ::  o  WuksV  ciihc  cor,  W  uoj,  B.   G7oi/c'.*V. 

J-'an.  P.  C.  c.  19.  s.  45.  p.  953.  Snr.  A.-s.,  1309,  MS. 

n  Amongst  other  cases  MofMt'-  «as?.  vos*  v  2  V.^^i.  V.i\  r.  19,  ,_  4.-^  p   c^-^,- 
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der  which  circumstances  his  genuine  order  would  not  have  temiobjec* 
been  valid  by  the  provisions  of  the  32  Geo.  III.  c.  34.  s.  2.,  t»on. 
unless  made  in  tke  manner  therein  prescribed  :  the  offence  was 
holden  to  be  forgery,  tlie  order  itself  purporting,  on  the  face 
of  it,  to  be  made  at  another  place  beyond  the  limited  dis^ 
tance.  (q.) 

But  the  offence  will  not  be  forgery  where  tlie  false  instru-  B"<  >^  ^>*^ 
ment  does  not  carry  on  the  face  of  it  the  resemblance  of  that  g~*^hcrc 
for  which  it  is  counterfeited,  or  whei*c  it  is  illegal  in  its  very  the  faiM 

frame,  (r)  instnunont 

In  a  case  where  the  instrument  chai'ged  to  be  forged  was  an  bfan^'o?" 
<Mrder  in  the  name  of  a  creditor  to  a  gaoler,  for  the  discharge  the  true 
of  a  debtor  who  was  in  prison  under  an  attachment  for  a  con-  JJ?* '*n" 
tempt,  it  was  objected  that  such  instrument  was  a  mere  nul-  Ita^^ry'^ 
lity  in  itself,  even  if  genuine ;  but  it  became  unnecessary  to  de-  <rain«- 
cide  upon  tiie  objection.  («) 

Where  the  false  instrument  was  in  tlie  following  form,  with-  -^onet'i 

A  •        ±.  o  7  case.    In- 

out  any  signature — 


ctrument 
defective 
as  a  bank 
note. 


No.  F.  946. 

I  promise  pay  to  John  Wilson,  Esq.,  or  bcai-er.  Ten 
Pounds. 

London,  March  4,  1776. 
£  Ten.  For  Self  and  Company,  of  my 

Bank  in  England. 
Entered,  JoHir  Jones. 

*and  it  was  laid  in  one  set  of  counts  as  a  paper  writing,  pur-  p  14531 
porting  to  be  a  bank  note;  and  in  another  as  purporting  to 
be  a  promissory  note,  for  the  payment  of  money  ;  it  was 
bolden  that  the  prisoner  was  entitled  to  an  acquittal,  though 
it  was  specially  found  by  the  jury  that  the  prisoner  averred 
that  the  instrument  was  a  good  bank  note,  and  uttered  and 
published  it  as  a  good  bank  note.  The  court  said,  that  the 
representation  of  tlie  prisoner  could  not  alter  the  purport  of 
tiie  instrument,  wliich  was  what  appeared  upon  the  face  of 
the  instrument  itself;  and  tliat^  although  such  false  represen- 
tations might  make  the  party  guilty  of  a  fraud  or  cheat,  they 
could  not  make  him  guilty  of  a  felony.  (/) 

In  a  case  where  a  bill  of  cxcliange  was  directed  to  **  John  Reading's 
Bingf'**  and  the  acceptance  was  by  "John  King;^^  and  the  ^'^-®* 
indictment  stated   that  the  bill  pui'ported  to  be  dii-ected  to 


tj  M'lntosh's  rasi*,  cor.  Le  Blanc,  J.,  O.  IJ. 
180U,anr1  'alter\var(!>  <  r-ii>iiier('(!  bv  the  Judges, 
2  East.  P.  C.  c.  19  s.  39.  p.  U42.  2  Leach,883. 

r  •inte,  1440. 

9  Fawcett's  case,  York  Spr,  Ass.  1793,  2 
East.  P.  C.  r.  19.  s.  7.  p.  862.,  and  s.  45.  p. 
952-9  where  tlie  learned  writer  says,  that  it 
does  not  appear  whether  the  Judges  decided 
the  case  on  that  ground  ;  as,  at  any  rate,  the 
iiirlictmcnt  was  holden  "Pod  as  a  cheat.    And 


soc  Gibhs's  ca«.s  1  East.  R.  173.   2  East.  P.C. 
c.  19.  s.  7.  J).  i',*'A. 

t  Jones'b  case,  cor.Lord  Mansfield,  ChelmS' 
ford  Sum.  Ass.  1779,  and  B.  R.  Mich.  T.  30 
Geo.  III.  Doug.  302.  1  Leach,  204.  2  East. 
P.  C.  c.  19.  s.  11.  p.  883.,  and  s.  45.  p.  952. 
Upon  this  case  Mansfield,  C.  J.,  in  the  case  of 
Rex  r.  Callicot,  4  Taunt.  303.,  obsanred, 
"  Jones's  crime  was  that  of  telling  a  foUe- 
hood.'" 
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John  King  by  tiie  name  of  John  iUn^,  and  that  tiie  friaoner 
forged  the  acceptance  in  the  name  of  John   Kings  judg- 
ment was  arrested,  because  Bing  could  not  purport  to  be 
King,  (u) 
Mofikit*!         Where  the  indictment  was  for  knowingly  uttering,  as  true^ 
can.  A  bill  ^  forged  acceptauce  uf  a  bill  of  exchange ;  and  it  appeared 
chan|9       that  the  bill  in  question  was  absolutely  void  by  the  provisions 
drmwn  for    of  a  statute  at  that  time  in  force,  it  was  holden  that  a  convic- 
thTtun""    ^®"  ^^"'^  ""^  ^^  supported.    The  bill  of  exchange  was  of  tbf 

■ad  not'in    following  tCMOl^ — 
the  form 

t"2"iS?u^te  Sir,  •Vary  Office,  21*f  December^  1786. 

17  Geo.  Seven  days  after  date,  please  to  pay  to  Mr.  John  Molatt 

r*1454]  *or  his  order,  the  sum  of  Three  Pounds  Three  ShiUingPi  aid 
III.  c.so.,    place  the  same  to  the  account  of 

subitctofd  To  George  Petei-s,  Esq. 

eapiui  for-  Bank  of  Kiigland. 

*"^'  Accepted,  G.  Pctei's. 

And  the  question  wa.s  whether,  supposing  this  bill  of  ex- 
change to  be  void,  by  the  provisions  uf  tlie  statute  17  Gea  IIL 
c.  30.  s.  1 .,  [x)  not  being  drawn  according  to  the  form  therein 
prescribed,  (as  it  neither  s]>ecified  the  place  of  ahodt  of  the 
payee,  nor  was  attested  by  any  subscribing  witnaSf  though  for 
less  than  5/.,)  the  forging  of  it  could  be  considered  m  a  capital 
offence  within  the  statutes  2  Geo.  II.  c.  25.  and  7  Geo.  2.c 
^2.,  on  which  the  indictment  proceeded.  All  the  Judges  were 
uf  opinion  tliat  the  convicticm  was  wrong ;  (m  the  gronnd  that, 
if  the  bill  in  question  had  been  a  genuine  instrument,  it  would 
have  been  absolutely  void,  and  nothing  could  have  made  it 
good:  and  that,  by  the  statute  17  Geo.  III.  c.  30.  such  an  in- 
strument was  no  bill,  and  had  not  the  appearance  or  semblance 
of  one.  {y) 
^^]* ^         The  prisoner,  Thomas  Wall,  was  convicted  upon  an  in- 
coDTiciion   dictment  for  forging  and  knowingly  uttering  a  will  of  land 
for  forging   of  onc  John  Skidniore,  deceased,  attested  by  only  two  wit- 
2^  ^[.     nesses ;  and,  as  it  did  not  appear  in  evidence"  what  e-state  the 
tested  by     supposed  testator  had  in  the  land  so  devised,  or  of  what  ni- 

wlinewk^  ^^  ^*  ^^^'^  ^^  ****^  "^  might  be  presumed  to  be  freehold, 
hoideiTto'  and,  therefore,  the  will  void  and  of  none  effect,  by  the  ex- 
be  wrong,  press  enactment  of  the  statute  of  frauds,  (z)  for  want  of  the 
[*1455]  ^attestation  of  three  witnesses,  the  Judges  held  the  convic- 

u  Reading's  case,  O.  II.  1793,  and  170i.,  2  other  statute?,  until  fix  months  after  tbc  rs- 

Lcach,  590.      2  East.  P.  r.  c.  19.  s.  4~>.  p.  trfication  of  a  treaty  of  peace.     See  1  Leacb^ 

95S.,  and  s.  56.  p.  931.  434,  note  (a), 

X  This  statute  continued  in  force  till  the  y  MoA'att's  case,  O.  B.,  1787,  and  HU*  ^* 

end  of  the  session  of  parliament,  during  which  17B7.     1  Leach,  431.2'East.  P.  C.c.  19tf'^' 

the   forgery   was   committed.     Ft  was  after-  p.  954. 

wards  made  perpetual  bv  27  Geo.  FIF.  c,  16.  z  29  Tar.  FT.  r.  .1.  s.  /;. 
butsusoended  bv  the  37  Geo.  TIF.c.  3-^.  an'i 
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tion  wrong ;  on  the  ground  that,  as  it  was  not  shewn  to  be  a 
chattel  interest,  it  was  to  be  presumed  to  be  freehold,  (a) 


SECTION  IL 

OF     TUB   WBITTEK   IKSTRUMENT8   IN    BESPECT  OF  WHICH 

F0B6BBT   MAT  BE   COMMITTED. 

We  may  now  proceed  to  consider  of  the  written  instru-  ofibe 
ments  in  respect  of  which  forgery  may  be  committed.  written  in- 

It  is  clearly  agreed  that,  at  common  law,  the  counterfeit-  fi^eipect 
ing  of  a  matter  oi  record  is  forgery;  for,  since  the  law  gives  of  which 
the  highest  credit  to  all  records,  it  cannot  but  be  of  the  ut-  ^^^^^^ 
most  ill  consequence  to  the  public  to  have  them  either  forged  ^^miued. 
or  falsified.  (()  Also,  it  is  agreed  to  be  forgery  to  counter- 
feit any  authentic  matter  of  a  public  nature }  as  a  privy  seal, 
(c)  or  a  licence  from  the  barons  of  the  exchequer  to  compound 
a  debt,  {d)  or  a  certificate  of  holy  orders,  {e)  or  a  protection 
firora  a  parliament  man.  (J J  It  is  also  unquestionable  that  a 
man  may  be,  in  like  manner,  guilty  of  forgery  at  common 
law;  by  forging  a  deed ;  {g)  and,  therefore,  it  seems  that  one 
may  be  equally  guilty  by  forging  a  will,  which  cannot  be 
thought  to  be  of  less  consequence  than  a  deed,  {h)  There  seem 
to  be  some  strong  opinions  in  the  books  that  the  counterfeit- 
ing of  any  writings  of  an  inferior  nature  to  those  above-men- 
tioned is  not  ^forgery  at  the  common  law.  (i)  And  it  has  also  ["^1456] 
been  holden,  that  the  forging  of  another's  hand,  and  thereby 
receiving  rent  due  to  him*  from  his  tenants,  is  not  punishable 
at  all.  (^)  But  Hawkins  remarks,  that  it  cannot  surely  be 
proved  by  any  good  authorities,  that  such  base  crimes  81*6 
wholly  disi*egaiMled  by  the  common  law,  as  not  deserving  a 
public  prosecution ;  and  that  the  opinion  of  their  being  pun- 
ishable by  no  law  seems  not  to  be  maintainable,  since  many  of 
tbem  are  most  certainly  punishable  by  force  of  the  33  Hen. 
YIII.  c  1. ;  and  that  it  cannot  be  a  convincing  argument  that 
they  are  not  punishable  by  common  law,  because  they  are  of 
a  private  nature,  as  much  as  other  writings  concerning  oflier 
matters ;  no  one  being  ready  to  affirm  that  the  making  of  a 
false  deed  concerning  a  private  matter  is  not  punishable  at 
conmion  law.    He  further  says  that,  perhaps  it  may  be  rea- 

a  Wallas  case,  for.  Thomson,  B.,  Warce$»  /  1  Sid.  142. 

ier  Sp.  AsB.,  1800  ;  ami  East.  T.  1800.  2  East,  g  1  Roll.  Ab.  66.     Raym.  81.  Ow.  47.     1 

P.  C.  c.  19.  i.  45.  p.  953,  954.  Sid.  278.  3  Leon.  170. 

b  1  RoH.  Ab.  65,  76.  Yelv.  146.  C^o.  Eliz.  h  Moor,  760.  Noy,  101.    Dy.  308. 1  Hawk. 

178.  8  Mod.  66.                                    *  P.  C.  c.  70.  s.  10. 

e  I  Roll.  Ab.  68.  pi.  33.  Cro.  Car.  326.    1  i  1  Roll.  431.     1  Sid.  16.  155. 451.    1  RolL 

Jones  325.  Ab.  66.  Winch,  40.  90.  1  Leon.  101.   3  Leon. 

d  1  RoU.  Ab.  65.  pi.  5.  2  Buls.  137.  231.  Cro.  Eliz.  296.  853.    3  Buh.  S65.     * 

^  1  Uv.  138.  /;  Cro.  Eliz.  166.     Yelv.  146.  3  Bnli.  f65. 


1456  OJ  the  Instruments^  ^c  of  ichicli         [sookit. 

sonable  to  make  tliiR  distinction  betwct^n  the  conterfeitiiig 
of  sucii  writings,  the  forger}'  whereof,  as  in  the  above  cases* 
is  properly  piinisiiablc  as  furgcry»  and  the  counterfeiting  of 
other  writings  of  an  inferior  natui*e :  that  the  former  is  in 
itself  criminaly  whether  any  third  person  be  actually  injured 
thereby  or  not;  but  that  the  latter  is  no  crime,  unless  some 
one  i-eceive  a  piTJudice  fi-om  it.  {I) 

It  is  observed  as  no  matter  of  surprize  to  find  so  able  a 
writer  as  Hawkins  treading  with  so  much  caution  in  a  path* 
now  indeed  too  well  beaten ;  but  which,  pi-evious  to  the  time 
of  the  revolution,  when  pajier  securities  became  much  more 
common,  had  been  but  little  explored,  (m)    But  with  respect 
to  the  foi*egoing   distinction  which   he  takes,  between  tbe 
counterfeiting  of  such  writings  the  forgery-  whereof  is  pro- 
)ierly  punishable  as  forgery*  and  the  counterfeiting  of  otbiar 
WTitings  of  an  inferior  nature,  it  is  said  that^  however  plausi- 
ble this  may  be,  it  is  by  no  means  a  solution  of  the  difficulty^ 
[*1467]  *but  a  mere  conjectuiv,  which  leaves  the  crime  of  forgery  as 
4-  indistinct  in  principle  as  befoi*e,  and  tends  to  confound  it  with 
the  genci*al  class  of  cheats :  (p)  and  that  it  does  not  appear 
upon  full  consideration  of  the  bouks  to  which  he  refers*  that 
it  is  any  where  adjudged,  or  is  even  generally  laid  down,  that 
the  counterfeiting  of  writings  of  any  soii:,  thereby  any  per- 
son may  receive  a  prejudice,  if  done  htcri  causa  or  maloanimot 
is  not  punishable  as  forgery,  {q)    It  is  also  observed,  that  those 
books  whicli  seem  at  first  sight  most  sti*ongly  to  warrant  the 
notion  that  writings  of  an  inferior  natuiT«  such  as  letters,  arc 
not  the  subjects  of  forgery  at  common  law,  if  fairly  consider- 
ed and  compared,  amount  to  no  moiT  tlian  this,  that  the  im- 
putation of  counterfeiting  letters  or  writings  frivolatis  or  of 
no  momenU  or  from  ichcnce  no  damage  could  ensue^  or  ofuneer- 
tain  signijication^  is  not  actionable ;  and  that  such  letters  or 
writings  are  incapable  from  their  substance,  not  from  their 
fonn,  of  supporting  a  charge  of  forgery,  the  chief  ingredients 
of  which  offence  ai-e  frsiud  and  intention  to  deceive,  (r) 
Uiiic  now        The  points  to   which  this   discussion   relates    were  fully 
setiipd  thai  considered  in  the  following  impoilant  citse,  in  which  it  was 
leTfehh'i^of  holdcu  that  the   counterfeiting  of  a  relejise,  or  acquittance 
any  wru-    for  a  sum  of  mouev,  thougli  witliout  seal,  was  forgery;  and 
^"a^udnkirt  ^'*^*  ^^  would  hc  a  most  injurious  notion,   and  even  a  reflec- 
.lueiK         tion  on  the  common  law,  to  suppose  it  so  defective  as  not  to 
whereby      pi^ovidc  a  remedy  against  offences  of  this   natui-e.(j{)     And 
may^^>c       ^^^^^  ^^^  ^^  Considered  as  lun  ing  i.ow  settled  tlie  rule,  that 
nrejiuiiccd  Hie   Counterfeiting  of  any  writing  ivith  a  fraudulent   intents 

I  1  Hawk.  W  ('.  r.  70.  >.  11.  mc  antt,  1.J70,  r.otf  (a). 

m  2  Ka.vt.  \\  C.  c.  iw.  s.  7.  p.  ^iW  7  1  Kn.vt    P.  C.  c.  li*.  :,.  7.  p.  iJBO. 

;)  2Kasi.  P.  C.  r.  19.  s.  7.  p.  a5'J.     An  1  .i>  ;-  Id.  Ibid. 

"o  the  di^l*.ll^ti()^lJt•l^vrt'll  formry  ami  cheat-.  a-  3  Bar.  Ah.  Forg.  (B). 


+  [An  erroris  lirrc  made  in  the  paginc  ot  fh*?  Knglish  copy.     This  hn>  not  been  altered  on 
-int  of  »he  fnriev.l 


CHAP  xxTii.  $  2.]    Forgery  may  be  committed.  1467 

ivhereby  another  may  be   prejudiced,  is  forgery  at  common  is  forgery 

law.  (t)  ?^  common 

The  ilttonicy-General,  by  order  of  the  House  of  Lords*  ward's 
*filed  ail  information  against  the  defendant  John  >?ard,  P 14681 
which  charged  that  he  being  bound  to  deliver  315  tons  and  casr. 
a  quarter  of  alum*  of  tlie  value  of  iglOOO.  to  the  duke  of  ''orgeryof 
Buckinghanny  at  a  certain  day  then  past,  wickedly  contriving  charge*wi- 
and  intending  the  said   Duke  of  the  said  alum  to  deceive  taiD  goods 
and  defraud,  and  with  a  wicked  and  fraudulent  intent  to  JJJ,3^*^°"°^ 
avoid  the  delivei-y  of  the  said   alum,  on,  &c.  at,  &c.  with  propHatT 
force  and  arms,  upon  the  back  of  a  certain   certificate  in  i>&rt  of  Uie 
wKting,  signed  by  one  A.  N.,  falsely  forged  and  counter-  Sl^j^nJ^ 
felted,  and  caused  to  be  forged  and  counteifcited,  a  certain  ant*t  own ' 
writing  in  the  words  and  figures  following : —  "*•»  w*th 

pTons  C.^    Mr.  John  Ward.    I  do  hereby  or-  i,e?«ud^ 
I    660     5       dor  you  to  charge  the  quantity  of  &c.   No 
"  Scheduled   315     5  W  660  tons  and  1  quarter  of  alum,  to  ^^JIj^J!' 

my  account,  part  of  the  quantity  but  u  was 

976  loj  here  mentioned  in  this  certificate;  hoidenthat 
and  out  of  the  money  arising  by  the  sale  of  the  alum  in  your  {Jj*^** 
hands  pay  to  Mr.  W.Ward  and  youi-self  £10.  for  cveiy  ton  ac-  °'^**'^' 
cording  to  agreement ;  and  for  your  so  doing  this  shall  be  your 
discharge. — ^Buckingham. — .fflpril  SOtlh  1706;"  to  the  evil 
example,  &c.  to  the  great  damage  of  the  said  duke,  and 
i^inst  the  peace,  &c.  And  it  chargeil  in  a  second  count, 
that  he  published  the  same  forged  writing,  knowing  it  to  be 
forged,  &c  The  defendant  having  been  convicted,  it  was 
moved  in  arrest  of  judgment,  that  the  instrument  set  forth 
was  not  the  subject  of  forgery  at  common  law,  and  that  the 
offence^  was  not,  thci*cfore,  punisiiablc  in  this  form,  but  at 
most  punishable  only  as  as  a  cheat ;  being  merely  a  thing  of 
a  private  nature,  and  in  effect  notliing  more  than  a  letter. 
And  it  was  argued  tliat  if  the  counterfeiting  of  a  letter  had 
been  punishable  as  a  forgery  at  common  law,  then  the  mak- 
ing of  the  statute  33  Hen.  Vlil.  c.  1.  to  punish  those  who 
got  the  money  or  goods  of  others  under  colour  of  false 
tokens,  or  counterfeit  letters  was  nugatory.  It  was  also 
urged,  that  it  no  whei*e  appeared  that  the  duke  of  Bucking- 
ham had  been  prejudiced  by  this;  which  might  have  been 
^indictable  as  a  cheat,  if  he  had  been  so  prejudiced  ;  though  [*1469] 
not  as  for  forgery  at  common  law.  But  all  the  coui*t  held 
that  this  was  indictable  as  a  forgery  at  common  law.  That 
none  of  the  books  confine  the  offence  to  the  particular  kinds 
mentioned  in  3  Inst  169;  and  that  as  forging  a  waiting  not 
Healed  came  witliin  all  the  mischief  of  forging  a  deed,  tlie 
maxim  applied,  ubi  eadem  est  ratio  eadem  est  lea:.  That 
this  was  recognised  in  the  preamble  of  the  stat.  5.  Eliz.  c.  14. 
which  reciters  that  the  forging  of  writings^  as  well  as  of  deeds, 

t  2  EaM.  P.  C.  c.  19.  s.  7.  r.  861, 
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\^-a.s  punisimble  by  law  before  that  statute ;  but  that  oflenden 
had  been  encouraged  by  the  too  great  mildness  of  the  punish- 
ments; and  that  Uie  stat  33  Hen.  VII I.  c.  1.  did  not  create 
new  ofTonces,  but  only  enhanced  the  jicnalty  where  the  firaud 
was  executed,  (m) 

In  tiie  argument  u{)on  this  case^  the  following  iiistanoes  of 
indictments  at  common  law,  for  forging  instruments  not  aa- 
der  seal,  were  referred  to  by  the  counsel  for  the  crown»  and 
relied  uimn  by  the  court ;  an  indictment  for  forging  letters  rf 
ciTdit  to  raise  money,  (.r)  for  forging  a  bill  of  exchange  or  a 
promissory  note, (9)  a  bill  of  lading,  (:;;)  an  acquittaiu»>  (a) 
a  warrant  of  attorney,  {b)  a  marriage  iTgister,  (c)  a  protec- 
tion from  a  member  of  parliament.,  (J)  with  several  other 
[*1470]  cases,  (f)  And  the  offence  of  forgery  was  distinguished  ^from 
cheats  at  common  law  and  upon  the  statute  33  Hen.  VIII.  c. 
1.  whei'e  the  j)sirty  iHTcived  an  actual  prejudice,  which  was 
considci*cd   not  to  be   necessary   to  constitute   forgery,  in 
wiiich  it  was  sutticient  if  the  party  might  be  tlicreby  preju- 
diced. (/) 
Fawccn^s        In  a  subsequent  case,  Leandcr  Fawcctt,  who  had  been  com- 
hT'h''^^'  mitted  to  tiie  gaol  at  York,  under  an  attachment,  sued  out  of 
e  en  ant    ^^^  Court  of  King*s  Beach,  for  a  contempt  in  a  civil  suit,  was 
indicted  for  forging  a  certain  writing,  purportingto  be  signed 
in  tiie  name  of  A.  Dawson,  (the  party  wlio  had  prMecutcd  the 
writ  of  attachment  against  iiini)  and  to  contain  the  authority 
of  Dawson  to  the  sheriff  for  his  discharge,  in  the  following 
form. — **  To  the  high  sheriff  of  the  countj*  of  York,  his  depu- 
as7roin'^his  ty,  &('.  and  gHoloi'. — As  to  any  writ,  attachment,  or  any  other 
creditor  to   pfoccss  or  causc  whatsoovor,  at  tlu*  suit  instance  or  promo- 
anVgaoier  tiou  of  uic  A.  Dawsou,  by  rcason  whereof  Leander  Fawcettis 
under         now  detained  a  prisoner  in  your  custody,  you  may  forthwith 
'^***^.****®     discharge  and  set  at  liberty  him  the  said  Leander  Fawcett 
hisdiik        unless  detained  at  the  suit  of  some  other  person  ;  and  for  so 
chargefrom  doing  this  sliall  be  your  warrant  and  indemnity.     (Dated) 

i^waiVoi-  ^^'*  ^^^^y*  ^'^^'  v^'S^^^*^')  '^'  Diwson,  and  witnessed  by  one 
den  to  be  R*  W."  Tlic  defendant  having  been  convicted,  several  qucs- 
a  mifde-  tions  wcit*  submitted  to  the  consideration  of  the  Judges;  and, 
common*'  amougst  otlicrs.  whotlier  tlie  order  were  a  matter  of  such  a 
law;  ai-     public  nature,  that  the  counterfeiting  of  it  would  be  a  foqpeiy 


haTing 
been  com- 
mitted to 
gaol,  &c. 
counter- 
feited a 
pretended 
diKharge 


V,  Ward's  case,  Hil.  13  Geo.  I.  2  Str.  747. 
2  Lord  Rayni.  1461.  i  East.  P.  C,  I?.  5.  7. 
p.  861. 

X  Savage's  case,  Str.  12. 

y  Sbeldon*s  case,  Hil.  34  Car.  II.  Rot.  35. 
Rex  V.  Ward,  (a  brother  of  the  present  dc- 
fendant)  Mich.  6  Geo.  !• 

M  Stocker'scase,  5  Mod.  137.  1  Salk.342. 
The  court  held  the  indictment  ill  for  uncer- 
tainty ;  but  not  because  the  oflfencc  was  not 
forgery  at  common  law. 

a  Rex  r.  Ferrers,  1  Sid.  278.  and  the  re- 
cord is  in  Ti  em.  Entr.  12l». 


h  Farr's  cafe,  T.  Raym,  81. 

c  Dudley's  case,  2  Sid.  71.     3Leon.  IW. 

d  Dc.ikin's  case,  1  Sid.  142.  atUe,  1441* 

e  See  2  East.  P.  C.  c.  19.  s.  7.  p.  862,  no» 
(ff)  where  Rex  c.  Hales  and  KiuoersIeyj^St* 
Tr.  77.  ibid,  93.  Rex  r.  Gibson.  1  Sts^Cu. 
423.  and  ibid.  432.  are  referred  to,  as  relatioS 
to  promissory  notes,  and  indorfements ;  mda 
rcfeTcnco  is  made  upon  the  subject  in  gBner*^ 
10  13  Vin.  Ab.  460.  Trcm.  P.  C.  100.  * 
Show.  20.  Obrian's  case,  7  Mod.  37«.  * 
S.'ss.  Cas?.  366.    2  Sir.  1144. 

rihdii.  P.  C.  c.  li*.  f.  7.  V.  862. 
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at  common  law;  and  also,  whether^  as  the  attachment  was  though  as 

not  for  non-paynfent  of  money,  the  order,  if  genuine,  would  ^**'  aitach- 

not  have  been  a  mere  nullity,  and  the  sheriff  not  autiiorised  ^oTfo7rhe 

to  discharge  the  prisoner  under  it    Lord  Renyon,  C.  J.  and  nonpay^ 

Eyre,  C.  J.  said,  that  there  was  an  injury  to  a  third  person,  UJon^*^^,he 

and  that  it  was  an  interruption  to  public  justice :  but  the  lat-  ^rder^was^ 

ter  thought  it  was  not  a  forgeiy,  but  a  cheat    The  matter  '"  it»eif  a 

was  adjourned  to  a  subsequent  term,  wlien  Eyre,  C.  J.  was  IJ*'and"no" 

still  *not  satisGed  as  to  the  forgery ;  though  he  thought  the  in-  ^14711 

dictment  good  as  for  a  cheat    But  all  the  Judges  concurred  warrant  to 

in  liolding  that  the  offence  was  indictable  as  for  a  misdemea-  the  sbariff 

nor  at  common  law ;  and  a  great  majority  also  thought  it  was  cham/"' 
forgery  at  common  law.  {g) 


SECTION  III. 


OF  THE  FRAUD   AND    DECEIT  TO   THE     TREJCDICE   OF  ANO- 
THER'S  RIGHT. 

With  respect  to  the  fraud  and  deceit,  to  the  prejudice  of  or  the 
another's  rignt,  it  should  always  be  kept  in  mind,  that  though  ^^^"^  ^^^ 
in  cases  of  forgeiy,  pi-opcrly  so  called,  it  is,  as  we  have  the  pJcju- 
8een»  (A)  immaterial  whether  any  pei*8on  be  actually  injured  dice  of  an- 
or  noty  phivided  he  may  be  thei'cby  prejudiced,  yet  the  fraud  ?*{*''' 
and  intention  to  deceive  constitute  the  chief  ingredients  of  this    ^  ** 
oflfence.    Thus  Buller,  J.  speaks  of  it  as  the  making  a  false 
instrument  <*  with  intent  to  deceive  ;"(t)  and  Eyi*e,  B.  as  a 
false  signature  made,  **  with  intent  to  deceive."  \k)    And  it 
is  observed,  that  in  the  woi-d  "  deceive"  must  doubtless  be 
intended  to  be  included  an  intent  to  defraud ;  (/)  and  that  the 
offence  was  accordingly  defined  by  Grose,  J.  as  the  false 
making  a  note  or  other  instrument   ^*  with  intent  to  de- 
fraud.''(m)    Eyre,  B.  also  in  another  *case  defined  the  of-  [*1472] 
fence  to  be  the  false  making  an  instrument  wliich  purports  on 
the  face  of  it  to  be  good  and  valid,  for  the  pui*poscs  for  which 
it  was  created  *'with  a  design  to  defraud."  {n)    And  it  has 
been  argued,  that  it  is  no  answer  to  a  charge  of  forgery 
to  say  that  there  was  no  special   intent  to   defraud  any 
particular  pei'son,  because  a  general  intent  to  defraud  is  suffi- 
cient to  constitute  tlie  crime :  (or  if  a  person  do  an  act  the 


g  FawceU*s  case,  York  Spr.  Ass.  1793,  and 
£•11.  T.  1793.  2  East.  P.  C.  c.  19.  s.  7.  p. 
862.  And  gee  the  note  (a),  in  which  the  learn- 
«d  writer  says,  that  Mr.  Justice  Buller*s  MS. 
ooly  made  a  quicre  as  to  the  opinion  of  Eyre, 
C,  J.;  but  that  it  appeared  from  other  MSS, 
^a  well  as  Mr.  Justice  Buller^s,  that  the  Judges 
«U  concurred  to  sustain  the  conviction  on  the 
Kcnerml  ground  only  before  mentioned. 

h  Ward's  case,  ante,  1470. 


t  Coogan's  case,  1787.  2  East.  P.  C.  c.  19. 
5. 1.  p.  853.  and  s.  43.  p.  948.     .^n/e,  1443. 

k  Taylor's  case,  1779.  2  East.  P.  C.  c. 
19.  8.  1.  p.  853.  and  8.  47.  p.  960. 

/  2  East.  P.  C.  c.  19.  s.  1.  p.  853. 

m  Parkcs  and  Brown  (case  of),  1797.  2 
East.  P.  C.  c.  19.  s.  1.  p.  853.  and  s.  49.  p. 
963.  2  Leach  775. 

n  Jones  and  Palmer  (case  of),  1785.  2 
J^each  367. 
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probable  consequence  of  ivliich  is  to  defraud,  it  will,  in  con- 
templation of  law,  constitute  a  fraudulent  intent  (o)  And  it 
has  been  holdon,  tliat  in  an  indictment  for  forgery,  it  is  suf- 
ficient t(i  aver  a  general  intent  to  defniud  a  certain  person, 
which  intention  may  be  made  out  by  the  facts  in  evidence  it 
the  trial,  {p) 
Forfory  It  is  Raid  by  Ilawkins  that  the  notion  of  forgery  does  not 

coniists  in  geem  SO  much  t(»  nmsist  in  tiie  counterfeiting  of  a  man's  hand 
▼ouriog'io  <^nd  seal,  which  may  often  be  done  innocently ;  but  in  the  en- 
giraanbp-  dcavouring  to  give  an  ap])earance  of  truth  to  a  mere  deceit 
of  uuth'to  *"**  falsity,  and  cither  to  im]iosc  tliat  upon  the  world  as  tk 
a  men  de-  solemn  act  of  another,  which  he  is  no  way  privy  to»  or  at 
c0it  and  least  to  make  a  niau*s  own  act  appear  to  have  been  done  at 
faiviiy.  ^  ^ji^^^  when  it  was  n«)t  done,  and  by  foire  of  such  a  falsity  to 
give  it  an  operation  which  in  trutli  and  justice  it  ought  not  to 
have,  {q) 

But  as  the  fraud  und  intention  to  (lecej\c,  hy  imposing 
U|X)n  the  world  that  as  the  a(*t  of  anotiier  w  hich  he  never 
consented  to,  uit  the  ciiief  ingredients  whi(  h  constitute  thb 
oflTence  :  so  it  hath  been  holden,  that  he  ^^  ho  writes  a  deed 
[^1473]  *in  another*s  name,  and  seals  it  in  his  presence,  and  by  his 
command,  is  not  guilty  of  forgery,  bc<*ausc  the  law  looks 
upon  this  its  the  otlier*s  hand  and  sealing,  being  done  by  his 
approbation  and  coiuniand.  (r)      So  it' a  man  writes  a  will 
for  another  without  any  dii*ections  fmm  him,  and  he  for 
whom  it  is  written  becomes  non  amipos  before  it  is  brought 
to  him,  it  is  not  forgery  :  for  il  is  not  the  bai*e  writing  of  an 
iiistiiiment  in  aiiotlier*s  name  \\ithoiit  his  privity,  but  the 
gi\ing  it  a  false  appearance  of  having  been  executed  by  bim. 
which  makes  a  man  guilty  ol*  forgery.  \s)     Also  he  cannot 
be  punished  as  guilty  of  forgery  who  rase^  tlie  word  Wnis 
out  of  a  bond  made  to  liiniself,  and  substitutes  inarcti,  be- 
cause hei*e  is  no  api>earanre  of  a  fraiifhilent  design  to  cheat 
another,  and  the  alteration  is  prejudicial  to  none  but  to  him 
who    makes    it,    whf»se   security    for   liis    money   is  wholly 
avoided  by  it;  yet  this  it  st;ems  would  be  ftu'gery  ifby  thf 
circumstances  of  the  case  it  should  in  any  \\ay  appear  to 
have  been  done  with  any  view  of  gaining  an  advantage  to 
the  party  himself,  or  of  pi*ejudtring  a  t hi r<l  person  :  and  it  i*^ 
holden,  that  such  an  alteration,  e^en  without  tlicsc  cirruin- 
stances,  is  a  misdemeanor ;  though  it   do  not  amount  to  for- 

O  Bv  Shepherd  artruend.  in  TAtlock  r.  Hai-  to  have  brcii  comniitirvl  for  tiie  sake  of  lucr*". 

rif,  3  T.  R.  176.  aiul  it  isob«t»rvcd  in  1  I.o  icli  or  to  dofran  \  the   partv.      2  East.  P.C.  f- 

2ia,  aote  (a),  that  this  doctiiuc  aas^oomin^;-  VX  s.  U.  y.  y.'A, 

Jy  adopted  by  the  rourt.  r;  1   Hawk.  V.  C.  c.  70.  s.  2. 

p  Poweirt  cas^,  1  Lcnrii  77.     Ct  is  ohseiv-  r  1  Hawk.  1*.  C.  o.   70.  5.  3.  and  3  B.i: 

ed,  hon-ever.  Chat  in  Rck  r.  Biec,  :?  F\  Wni;.  Ab.  /  orir.  (A). 

419,  it  was  holden  not  to  he  an  objection  to  a  s  IMoor  760.  1  Hawk.  P.  C.  c.  70.  s.  5.  3 

rperial  verdict  »hat  the  forgrry  \xn  nn»  found  l>a':.  AV.  Forg,  {.K^. 


CBAF.  xzYii.  $  4.]     Of  Principals  and  Accessories.  1473 

gery.  (Q    So  that  it  is  well  obseiTcd,  that  at  any  rate  it  is 
very^dangerous  to  tamper  in  these  matters,  {u) 


SECTION  IV- 

OT  PRINCIPALfJ    AND    ACCESSORIES. 

It  haa  been  stated  in  a  former  part  of  this  work)  that  it  of  princi- 
18  laid  down  generally  in  the  books,  that  all  are  principals  J|^^^^ 
in  forgery ;  and  that  whatever  would  make  a  man  accessory  riet. 
*bdbre  the  fact  in  felony,  would  make  him  a  principal  in  [^1474} 
forgery  :  but  that  it  is  conceived,  this  must  be  underatood  of 
foi^ry  at  common  law,  and  where  it  is  considcT-ed  only  as  a 
misHlcmeanor.  (v)     And  with  respect  to  a  case  (w)  upon  the 
iitatutc  5  Eliz.  c.  14.  which  would  seem  to  lead  to  a  con- 
trary conclusion,  it  is  clsewhei'e  observed  that,  from  its  cir- 
cumataiKiesy  there  seems  no  reason  for  taking  that  case  out 
of  the  general  rule,  that  when  a  statute  makes  a  new  felony, 
it  incidentally  and  necessarily  draws  after  it  all  the  conco- 
mitantB  of  felony,  namely,  accessories  before  and  after,  (x) 
And  this  doctrine  is  confirmed  by  several  cases. 

Thi'ee  prisoners,  Samuel  Soarcs,  William  Atkinson,  and  Spares,  At- 
John  Brighton,  were  charged  by  the  indictment  with  feloni-  b",*^"^*!"^ 
omly  uttering  and  publishing  a.s  true  a  certain  false,  forged,  case.  °° 
and  connterfeit  bank  note  for  £5.  knowing  it  to  be  forged.  Where  it 
&C.  wiih  intent  to  defraud  the  governor  and  company'  of  the  tjfaf *JJo 
Bank  of  England.     And  the   indictment  also  contained  the  of  the  pri- 
other  usual  counts,   i'or  forging,  and  for  dis]iosing  of  and  «oner8weTc 
patting  away  the  note,  witli  tlie  like  intent ;  together  with  IhiTiicr- 
coonts  stating  the   intent  to  be,   to  defraud  the   person  to  ing  of  a 
whom  it  was  offered  in  payment.     It  was  pi^oved  that  the  {°^8«d  note 

Siaonei*,  Brighton,  offered  the  note  in  question  in  payment  viourcon. 
r  a  pair  ol'  gaters  at  a  sliop  in  Gosport^  and  that  the  other  cert  with 
two  prisoners  Soares  and  Atkinson  were  not  with  Brighton  ?J|soJ,e" 
at  the  time  he  so   offered   the   note,  but   were  waiting  at  whoac- 
FartMWUmth  till  lie  slioiihl   return  to  them,  it   having  been  tua"yut- 
^VTioosly  concerted  between  the  three  prisoners  that  Brigh-  biuihat 
ton  should  g<)  over  tlie  water  from  Portsmouth  to  Oosport.  they  were 
for  the  purpose  of  passing  the  note,  and  when  he  had  passed  "o*  present 
it,  should  return  to  join  the  other  two  prisoners  at  Ports-  ©ftueu^t- 
mtmth;  they  all  three  knowing  tliat  it  was  a  forged  note  tering,it 
and  having  been  concemed  together  in  putting  off  another  JJ,a*t  {5,°ey*" 
note  of  the  same   sort,  and  in  sharing  tlie  produce  among  were  ac- 

t  1  Hawk.  1*.  C.  c.  70.  s.  4.     3  Bar.  Ab.  ir  Boihc's    case.    Moor  666.     Jnte,    44, 

Forg,  (A)  note   (rf). 

u  2  Earl.  r.  C.  c,  19.  s.  3.  \\  854.  xZ  Eaii.  P.  C.  r.  19.  s.  52.  p.  973,  974 

V  jfnltn  AX  4-.  An«l  «ec  ante-.  44  et stqit. 


•1475  ^}f  Forgery.  [book  iv. 

ctfftorief      *theni.    Upon  this  evidence,  the  counsel  for  the  prisonerB 
before  the     Soapes  and  Atkinson  objected,  on  their  behalf,  that  they  were 
were  ttMre-  not  guiity  of  the  chargc  ina<lc  against  them  in  this  indict- 
ibreen-       ment,   not  having   been  pi*esent  at  tlie  time  the  other  pri- 
a^ittai^"  soner  uttered  tlie  note,  nor  so  near  as  to  be  able  to  aid  and 
obVii  in-     assist  him ;  and  that  they  could  be  charged  only  as  accesso- 
dictmiMit     ries  before  -the  fact    The  jury  found  that  the  forged  note 
S!)en?as^      was  uttcrcd  by  the  prisoner  Brighton  in  concert  with  the 
prjncipaif.   other  two  prisonci's,  and  found  them  all  three  guilty.    The 
prisoner  Brighton  was  left  for  execution :  but  judgmmt  was 
i-espited  as  to  the  otiier  two,  whose  case  was  referred  to  the 
consideration  of  the  Judges,   who  had  no  doubt  that  they 
were  entitled  to  an  acquittal  on   this  indictment  charging 
them  as  principals,  they  not  being  present  at  the  time  M 
the  uttering.      The  prosecutor   was,  therefore,   required  to 
state  on  what  grounds  the  contrary  was  meant  to  be  ai^^oed; 
and  no  suggestion  of  the  kind  being  made,  the  two  priso- 
ners wei-o  i*ecommended  to  a  pardon,  (y) 
Construe-        So  in  a  late  rase  at  the  Old  Bailey  Graham,  B.  is  re- 
tive  pre      ported   to  have    said,  *'  It  has  frequently   been  held  that 
whai  would  amount  to  a  constructive  presence  at  common 
law  will  not  be  sufficient  upon  an  indictment  under  a  sta- 
tute.    A  case  under  this  statute  occurred  before  me  at  Derby. 
Two  persons  went  in  conceit  to  utter  a  forged  note;  one 
went  into  a  shop  to  utter  it,  whilst  the  other  TenaiMd  at' 
some  little  district  in  the  street;  it   was  objected  that  tiie 
latter  was  not  liable  as  a  principal.     I  saved  the  point;  and 
the   Judges   were   of  opinion    that   the   uttei-er   only   was 
liable."  (x) 
[*1476]      *In  the  following  case  a  wife  was  indicted  as  a  princi- 
pal in  a  forgery  on  the  statute  49  Geo.  III.  c.  123.  s.  IS. 
and  her  husband  as  an  accessory  befoi*e  the  fact  at  common 
law. 
Monisms  The  indictment  charged  the  prisoner,  Sarah  Morris,  with 

case.  forging  an  order  and  ceilificate  for  i*eceiving  prize  money, 

wifiT^y*  which  had  become  due  to  one  Henry  Taylor,  a  petty  <dicer 
the  incite-  in  tho  naval  servi'  e,  witli  intent  to  defi*aud  the  commission- 
IT*  h^  °  d^^'  ^''^  ^^  Greenwich  Hospital ;  and  the  prisoner,  John  Morris^ 
butin'his  ^ith  inciting,  counselling,  aiding,  procuring,  &c.  the  said 
absence,  Sarah  Morris  to  commit  the  said  felony.  The  second  count 
uttered^a^  charged  Sarah  Morris  with  having  knowingly  uttered  the 
forged  or-  oi*der  and  tlie  certificate  by  the  incitement  of  John  Morris. 
der  and  And  there  were  manv  other  counts  in  which  the  oflfence  was 
charged  with  some  variations.     It  apjieared  in  evidence  that 


certificate 


y  Scares,  Atkinson,   and  Brighton,   (case  note.    But  see  upon  this  subject  on/e,  30  to 

of),  Winchtsttr  Spr.  Asb.   180-2.     Ea&t  T.  38.      Qu.   whether  the   case   referred  to  by 

I8(^.      2  East.  P.  C.  c.    19.  s.  52.  p.  974.  (Irahani,    B.  was  not    the   case   of   Rex  9% 

2  By  Graham,  B.  in  the  case  ol'Biady  and  Davis  and  Hall,  tried  not  at  Derby,   but  at 

others,  for  forging  and  uttering  a  check,  O.  B.  the  T.ent  As>s  18f>6.  for  the  town  of  Nottiog« 

June  l«rj.  1  Stark.  Crim.  Plead.  80,  in  the  hnm 
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Henry  Taylori  wliose  name  pm*i)oi*tcd  to  be  subscribed  to  for  the  re- 
thcorderi  was,  in  the  year  1811,  a  petty  officer  on  boai*d  his  ««?^»"5  of 
msyesty's  frigate  the  Frederickstein ;  and  in  such  capacity  n"y,^iTwa8 
became  entitled  to  a  shai*e  of  certain  prize  money  arising  hoiden  that 
from  the  capture  of  a  rich  vessel.     In  tlio  month  of  November,  bc*Inmcted 
1813,  the  prisoner,  Sarah  Morris,  who  was  the  wife  of  the  together; 
other  prisoner,  John  Morris,  and  real  or  pretended  daughter  **>«  y*^?  "^ 
of  Henry  Taylor,  applied  to  a  clerk  in  the  cheque  office,  in  oi/^the^^ita- 
Greenwich  Hospital  for  the  payment  of  the  prize  money  due  tute49 
to  Henry  Taylor ;  and  produced  at  tlie  same  time  the  order  ^*jL"J' 
stated  in  the  indictment     She  was  desired  to  call  again,  in  and  thV 
about  ten  days,  and  went  away,  leaving  the  order  witli  the  husband  aa 
clerk.    But  in  about  four  or  five  days  she  came  again,  and  *"J^fo^*°' 
expressed  great  anxiety  to  be  immediately  paid  the  money,  j^e  fact  at 
when  she  was  told  tliat  the  money  had  not  yet  come  in;  common 
and  the  order  was  given  back  to  lier  with  a  i'c<|ucst  that  she  *^^'* 
would  not  apply  again  until  slie  was  duly  informed  that  tiic 
money  had  b€«n  remitted  to  tlie  office.    Almost  immediately 
after  this   second  visit   the   other  prisoner,   John   Morris, 
wrote  a  letter  to  the  clerk  of  the  cheque  on  the  subject.     On 
the  8th  December,  notice  was  given  to  Sarah  Morris  tliat 
the  prize  money  was  come  in,  and  that  she  might  receive 
the  share. of  it  to  which  Ueni*y  Taylor  was  entitled;  upon 
*which  she  went  to  the  office  with  the  same  oi*der  and  certifi-  [*1477][ 
cate,  which  she  produced ;  and  had  nearly  obtained  the  war- 
rant for  the  payment  of  the  money,  when  circumstances  oc- 
curred  which   caused  suspicion,  and   she  and  her  husband 
were  shortly  afterwanis  appi'chonded.    It  was  also  proved 
that  Henry  Taylor,  whose  name  purported  to  be  signed  to 
the  ordeTf  could  not  write,  and  was  obliged  always  to  make 
a  mark  whenever  his  signature  was  requii*cd ;  and  that  the 
name  of  the  officer,  by  whom  the  certificate  purported  to  be 
subscribed,  was  not  his  liand-writiug.     The  landlord  of  the 
house  in  which  the  prisoners  lodged   stated   that   the  pri- 
soner, John    Morris,  had.  in   two   or  three    instances,   or- 
dered his  wife,  Sarah  Morris,  to  go  to  Greenwich  Hospital 
respecting  about  30/.  of  prize  money,  due  to  Henry  Taylor, 
his  wife's  father ;  that  he  was  constantly  talking  of  having 
been  Henry   Taylor's   shipmate;  that«  at  one   time,  Sarah 
Morris  told  her  husband  that  she  had  been  to  Greenwich; 
that  the  prize  money  was  not  then  ready :  that  the  office  had 
not  yet  received  it ;  and  that  he,  the  witness,  had  lent  the 
prisoner,   John  Morris  money,   upon  a  belief  tliat   he  had 
prize  money  to  receive.    He  also  swore  that  he  i-eally  be- 
lieved that  Sarah  Morris  went  to  receive  it  in  obedience  to 
her  husband's  orders.    And,  as  to  this  fact,  it  was  proved 
that  the  prisoner^  John  Moms,  had  signed  a  paper  stating 
that  his  wife  had  acted  in  this  business  entirely  under  his 
orders  and  directions.     It  was  also  proved  by  a  witness  who 
had  formerly  been  a  captain's  clerk  in  the  navy,  that  in  the 
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month  of  Noveiubor,  181 3,  Hip  prisoner,  Joiiii  Morrisy  re- 
presented to  liim  that  thei-e  was  about  30/.  prize  money  due 
to  his  father-ill-law,  ilenrv  'ravior,  as  a  raulkcr  in  the 
PrederirkKtcin  frigate ;  that  he  did  not  like  to  go  to  a  Jew 
iilNin  the  siihject;  and  that  he  would  be  obliged  to  him  if  he 
would  fill  up  the  blanks  in  ceHain  papers  which  he  jiro- 
duced  ;  that  the  w  itness  accordingly  filled  up  the  blanlu^  ex- 
(Tpting  the  signatures;  and  that,  on  observing  there  was 
a  spare  half  sheet  to  the  papei's  he  so  filled  up.  he  advised 
the  prisoner,  John  Morris,  to  send  it  by  the  post  to  his 
father-in-ia^^  :  but  tliat  he  replied  tliat  his  wife  was  going 
['*I478]  *to  Portsiuouih,  on  boanl  the  Gladiator,  and  that  she  wonia 
get  it  done.  This  witness  further  stated  that  he  afterwards 
met  the  prisoner,  John  Morris,  w  ho  then  told  him  that  he 
had  got  the  papers  iTgularly  signed  by  Henry  Taylor  and 
the  capt;iin :  and  that  he  was  g(»ing  to  send  his  wife  to 
Greenwich  Uospital  for  the  inoiie>.  L'lion  this  evidence  it 
was  submitted  by  the  counsel  for  the  prisoners  that  as  Sarah 
Morris,  in  the  ])art  she  took  in  tliis  transaction*  had  clearly 
acted  under  the  dii-ei  tions  and  coeirion  of  her  husband,  she 
could  not  be  found  guilty  ;(ci)  and  th:Yl  if  she  wa.^  innocent 
as  a  principal,  the  other  prisoner  could  nut  be  guilty  as  an 
accessory.  And  the  jury  iiavLng  found  both  the  prisoners 
guilty,  the  ca.se  was  reserved  for  the  consideration  of  the 
twelve  Judges;  who  wci*e  unanimously  of  opinion  that  the 
prisoner,  Sarah  Morris,  was  guiity  of  uttering  the  forged  in- 
strument, knowing  it  to  be  forged ;  and  that  the  prisoner 
John  Morris,  her  husband,  was  guilty  of  the  offence  with 
which  he  was  charged  in  tiie  indiotinent.  namely,  that  of  an 
accessory  befoit*  tlie  fact  at  coniinoii  Iaw.(/;) 
Hughes's  in  a  case  whicli  occurred  a  sliort  time  before  that  which 

olr^^tioii     ''*^  b^^^  jwst  cited,  the  question  of  the  coercion  of  a  husband 
overruled     upou  a  wifc,  ill  tlic  offcncc  of  fof^^crv,  came  under  the  consi- 
astoihe     deration  of  a  verv   learned  Judge.     The  ])risoner,  Martha 
a*husb?.ur  W"Sh*^s-  the  wife  of  l\itrick  Iliiglies,  was  indicted  for  forging 
in  a  case  of  aiui  uttering  tlirec  two  pound  Bank  of  En9:lan(l   notes.    The 
forgery.       principal  witness  stated,  that  in  consequence  of  a  conversa- 
tion whicli  lie  had  had  some  time  before  witii  the  prisoner's 
liiishand,  he  went  to  the   husband's  shop ;  tliat  tiie  husband 
w as  not  present,  but  that  he  saw  the  prisoner,  who  beckoned 
him  to  go  into  an  inner  room  ;  tliat  ^he  followed  him  into  the 
room,  and  that  he  there  !oId  her  what  her  husband  had  said 
to  him ;  upon  which  they  ai!Ci'<^<^<I  about  the  business,  and  he 
bought  of  her  three  two  pound  notes  at  one  |)Ound  four  shil- 
[*1479]  lings  each; — that  he   paid  her  for  the  *notes,  and  was  to 
receive  eight  shillings  in  change.     He  further   stated,  that 
when  lie  was  putting  the  notes  into  his  pocket-book,  and  bc- 

'■  .'hitc  2J,  2\.  */0'K,  iriJ.     2  l.eich  Ui!>»' 

'»  Morris.  John  i\\u[  r.-drub  "■?.«•(■  (»r>  ^Jmti, 
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fore  he  had  received  tlic  change,  the  husband  put  his  head 
into  the  room  and  looked  in ;  but  did  not  come  in,  or  inter- 
fere in  the  business,  further  than  hy  saying,  **  Get  on  with 
yotu''  After  this  tiie  witness  and  prisoner  returned  into  the 
shop,  where  the  husband  was;  the  prisoner  gave  him  the 
rhange,  and  botli  the  prisoner  and  her  husband  cautioned 
him  to  be  careful.  On  these  circumstances  being  proved,  the 
coonsel  for  the  prisoner  objected,  that  it  clearly  appeared 
that  .she  acted  under  the  coercion  of  her  husband:  that,  in 
case  both  the  husband  and  wife  had  been  on  tlieir  trial,  this 
evidence  would  have  been  sufficient  to  have  convicted  him ; 
and,  therefore,  he  contended  that  the  wife  ought  to  be  acquit- 
ted. And  he  referred  to  2  East.  P.  C.  c.  16.  s.  8.  jk  559. 
1  Bbde  46.  Kel.  37.  But  Thomson,  B.  stopped  the  counsel 
for  the  prosecution,  saying,  <<  I  am  very  clear  as  to  the  law 
on  this  point  The  law,  out  of  tenderness  to  the  wife,  if  a 
felony  be  committed  in  the  presence  of  the  liusband,  raises  a 
presamption  ftima  facie^  and  priinA  facie  only,  as  is  clearly 
laid  down  by  Lord  Hale,  tliat  it  was  done  under  his  coer- 
cion :  (e)  but  it  is  absolutely  necessary  that  tlic  husband  should 
in  such  case  be  actually  present,  and  taking  a  part  in  the 
transaction.  Here  it  is  entirely  the  act  of  the  wife ;  it  is  in- 
deed in  consequence  of  a  communication  previously  with  the 
husband,  that  the  witness  applies  to  the  wife ;  but  she  is  rea- 
dy to  deal,  and  has  on  her  person  the  articles  which  she  de- 
livers to  the  witness.  There  was  a  putting  off  before  the  hus- 
band came;  and  it  was  sufficient,  if  before  that  time  she  did 
that  which  was  necessary  to  complete  the  crime.  The  coer- 
cion most  be  at  the  time  of  the  act  done,  and  then  the  law  out 
of  tenderness  refers  it  primii  facie  to  the  coercion  of  the  hus- 
band. But  when  the  crime  has  been  completed  in  his  ab- 
sence, no  subsequent  act  of  his  (although  it  might  possibly 
*make  him  an  accessory  to  the  felony  of  tlie  wife)  can  be  re-  r«i43oi 
ferrcd  to  what  was  done  in  his  absence,  (d)"  *-  ^ 

It  is  said  by  Lord  Coke,  that  to  cause  is  to  procure,  or  Of  cauting, 
coonsel  one  to  forge  j  to  assenU  is  to  give  his  assent  or  agree-  *^"*^^f 
ment  afterwards  to  the  procurement  or  counsel  of  another ;  sentiiig. 
to  amsttd  is  to  agree  at  the   time   of  the  procurement  or 
counsel,  and  he  in  law  is  a  procurer,  (e)    But  it  is  observed, 
that  the  assent  here  mentioned  must  be  understood  of  an  as- 
sent to  the  design  of  forging,  before  the  fact  of  the  forgeiy 
committed;  (/)  since,  according  to  Lord  Hale,  an  assent  adter 
the  fact  committed  makes  not  the  party  assenting  guilty  or 
principal  in  the  forging ;  but  it  must  be  a  precedent  or  con- 
comitant assent  {g) 

e  1  Haltf  516.    Anit^  23,  24.  himself;  but  then  it  ought  to  be  so  laid  in  the 

d  Haghes^s  (Martha)  case,  cot»  Thomson,  indictment.     Per  Cur.  in  Rex  r.  Stocker,  5 

B.  l^tmnUer  Lent  Ass.  1813.  MS.  Mod.  138. 

e  3  Inst.  169*    And  in  a  strict  sense  he  /  2  East.  P.  C.  c.  19.  8. 52.  p.  97?. 

that  cauMtt  a  forgery  to  be  done  is  a  forger  g  1  Hale  684. 
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It  now  remains,  in  conclusion  of  this  Chapter,  to  nMntkNi 
BOBie  of  the  points  of  general  application  concerning  tte  in- 
dictment, trial,  evidence,  and  punishment  in  cases  of  fiirgerf* 
It  is  usual  to  charge  in  uie  indictment  that  tte  par^ 
faUdjf  forged  and  counterfeited,  &c. :  but  it  is  said  ta  be 
enough  to  allege  only  that  he  forged  and  amnierfdki  irifli- 
out  adding  /obdy,  which  is  sufficiently  implied  in  eMher  of 
those  terms,  particularly  in  the  word  io  forge,  which  is  always 

P1481]  *taken  in  an  evil  sense  in  our  law.  (A)  It  has  been  hoiden  that 
an  indictment  is  good,  and  not  repugnant,  although  it  state 
that  the  party /a^riy  forged  bl  false  writing,  (i) 

Tho  forged      It  is  essentially  necessary  to  an  indictment  for  forgery,  thai 

»f^««^\  the  instrument  alleged  to  be  forged,  should  be  set  fisrth  in 
""  "^  '  words  and  figures ;  (fc)  tliough,  in  general,  figures  ranst  not 
be  used  in  an  indictment  {I)  In  a  case  where  upon  an  indict- 
ment for  forging  a  receipt  for  money,  it  was  objected  that  in 
the  receipt,  as  set  fortii,  some  of  the  sums  were  in  tenres,  it 
was  hoiden  that  tlie  receipt  must  be  pursued  encuyf  or  it 
would  be  a  variance,  (m)  Tiic  i-eason  for  setting  ont  ^e  in- 
strument is  that  the  couil  may  see  that  it  is  one  of  those  in- 
struments the  falsely  making  or  knowingly  uttering  of  which 
the  law  has  said  shall  be  considered  forgery,  (ft) 

The  recital  of  the  instrument  is  usually  prefaced  by  the 
words  *'  to  the  tenor  following,  that  is  to  say,"  &c.  or ''in 
the  woi*ds  and  figures  following/'  which  imports  an  exact 
copy.  But  where  the  indictment  was  for  forging  a  certain 
receipt  for  money  *'  as  follows,''  and  then  set  forth  the  reodpt 
in  words  and  figui'es,  all  the  judges  held  that  the  words  ''  as 
follows''  wei*e  to  be  taken  as  the  same  as  '<  as  according  to  the 
tenor  following/'  or  **  ih  tlic  woitls  and  figures  following;" 
and  that  if  tlie  pi*osccutm*  had  failed  in  evidence  in  proving  the 
receipt  verbatim  as  laid,  it  would  have  been  a  fatal  vari- 

[*1482]  ance.  (o)  Therefore,  though  there  be  *no  technical  ibrm  of 
words  for  expressing  that  the  instrument  is  set  forth  in  words 
and  figures,  it  is  clear  tliat  the  prosecutor  cannot,  by  varying 


h  ft  East.  P.  C,  c.  19.  f.  57.  p.  985.  Sa- 
irige't  case,  8tr.  12.  The  Latin  words  were 
fwrieavii  et  eomtrmfeeit.  Mariot*i  case.  2  Lev. 
231.    Dawson^s  case,  1  Str.  19. 

t  Rex  V.  Goate,  1  Lord  Raym.  737. 

k  2  Easu  P.  C.  c.  19. s.  53.  p.  975.  Mason's 
ease,  Xwrikumbarland  Sum.  Ass.  1792,  Mien. 
T.  ITM.    East.  T.  1793.  2  East.  P.  C.  ibid, 

I  lChit.Criin.  L.176. 

m  Poweirs  case,  2  East.  P.  C,  c.  19.  s.  53. 


p.  976. 

n  Lyou's  case,  2  Leacb  597, 608. 

0  PowelPs  case,  2  Black.  R.  787, 1  Leach 
77.  2  East.  P.  C.  c.  19.  s.  53.  p.  976.  In  whkb 
last  book  the  learned  writer  says,  that  be  can- 
not h  if  :/:c:t:rn  SmithV  case,  Salk.  34S.whefe 
ii  is  said  iu  the  report  that  when  a  deed  with 
the  mark  I.  S.  was  forged^  the  indictmeDt  need 
not  Bet  out  the  mark. 


,  xxni.  ^  S.J         0/  the  IndictmenI,  i^c. 

■mil  in  which  lie  intnxliices  the  iiMtrumettt,  rotiore  kitn- 
^   r  (rom»ay  accuracy  which  is  otherwise  re«{uisite.  (p) 
I  Uiit  in  iwtting  forth  the  tenor  of  the  instrument,  a  mere  a 
teraJ  vu-iancr  will  not  vitiulethe  indictment.     Thus  where,  '' 
n  an  indictment  which  charged  tlie  priftoner  with  forging  i" 
E'bili  of  exchange,  and  contained,  in  the  bill  set  forth,  the 
ardit  "  value  received"  and  the  bill  produced  in  evidence, 
Mugh  otherwise  cnrresjtondin.e;  with  that  set  forth,  was  writ- 
ten "  ralue  reicecd,"  it  was  holden  that  the  variance  was  not 
malerial.  as  it  did  not  change  the  woi'd.  (q)    So  where  the 
idsoner  was  indicted  for  uttering  a  bill  of  exchange,  directed 
^  Mesara.  Mastennan.  Fcters,  ft  Co.,  with  a  forged  indorsc- 
nt  thereon :  and  it  wan  objected  that  tliere  was  a  variance 
I  the  iudictnienti  which  im|iorted  to  set  out  the  bill  according 
|i  its  tenor,  inasmuch  as  the  letter  r  in  Messrs.  was  omitted, 
the  abbreviation  Mess',  might  stand  for   worda  which 
sars.  could  not :   the  objection   was  overruled ;  and  tho 
idgTfi.  opon  tlie  point  being  referred  to  them,  held  that  the 
idictment  was  suQicient.  (r)    But,  if  by  addition,  omission,  or 
'tcration,  the  word  is  so  cliangod  as  to  become  another  word, 
e  variance  will  he  fatal.  (*) 
K*In  a  case  where  tlie  note  charged  to  lie  forged  set  fortli  the  [*I48^ 
testatum  of  the  witness,  and  the  words  "  Mai-y  Wallace,  her 
trk ;"  and  it  appeared  that  when  the  prisoner  subscribed  tlin 

>  those  parts  of  it  were  not  wrilten,  it  was  doubted  witetber 

>  prisoner  had  not  in  fact  foi-ged  a  note  ditTering  in  tho 
lor  of  it  from  tliat  set  forth  in  tbo  indictment     Bat  it  was 

•Idcn  upon  consultation  that  the  indictment  was  in  this  re- 
Meet  well  proved,  [f} 

^2t  is  sufficient  (except  in  tlie  cases  which  will  bo  presently  oriaying  it 
BitiiMRd)  to  charge  that  the  defendant  forged  such  an  in-  J^,  «"iu^ 
Mtnrat*  naming   it,  and  setting  forth  the  tenor;  but  tlie  yurjierting 
_yiBg  it  to  be  a  paper  writing,  *cc.  purporting  to  be  such  '"""g^^^, 
iinstrament  (as  the  statute  on  which  the  indictment  is  frain-  meat,  £  J 
I'dncrilKfl)  is  good ;  and  it  is  said  that  in  strictness  of  lan- 
■bge  tbere  may  be  more  pi-opritty  in  so  laying  it,  considering 
It  tho  purpose  of  the  indictment  is  to  disaffirm  the  reality  of 
p  iHtnimcnl.  (ti)     In  a  case  where  the  prisoners  bad  been 
■ticted  upon  an  indictment,  cbai-ging  them  with  publishing 
-  as  a  true  will  a  certain  false,  forged,  and  counterfeited  paper 
writing,  purporting  to  be  the  last  will  of  Sii'  A.  C.  &c.  j"  and 


3  ChU-Crim.  L.  1040. 

M,  H'orttiUr  Leni.  Ats.  1718. ; 

.  .Judg«,  June  Till,  ITTti,  Uracil 

S  B«l.  P.  C.  c.  19.  •.  54.  p,  977. 
MS*ld^  CEw,  tor-  Baylsy,  J.,  Durham 
Am.  IBll.  MS. 

Biar,  Cirlh.  tOS.   Reg.  t.  Drnke, 

_  .     1  StBik.  Ciim.  Plead,  p.  348.    I 

Ciim.    L.   p.    39*.     And    in    Rei    r. 

^Hdi,  Cowp,   its.    vhcie  it  wai    holdea 

rini  la   ■>  indictmeni  for  forgery,  >  vsrt- 

wtliing  ib«  HDid  underfond  intlMd  of 
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OMS*U<i 
.Am-IBI 
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unrtenfoDd  wm  not  maleiial.  Lord  ti 
■aid,  "  The  Hue  dItUiicUon  M>mi  lo  I 
111  Reg.  r.  Drake,  which  i<  ihit,  thai  t 
the  omicsion  oi  addllloo  of  >  lutluc  doe*  Mt 
chance  ilie  ivoid  so  u  to  make  it  aaotkar 
word,  Ibe  variance  ia  nol  material." 

(  Dunn'i  cnM,  O,  B.  1T65.  S  Eaai.  f.C. 
t.  19. 1.  S3,  p.  976.  It  appear*  that  Uw  lU- 
torder  at  (tni  enteiuloed  the  doiibl,  abkh 
iras  temoTcd  on  coiuuUBIIon  with  PtnoR,  &■ 
and  Allan,  J.  ~ 

w3E>ii.P.C.e.t«.«,56.p.M 
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setting  out  tlie  tenor  of  the  will,  it  was  objected,  that  it  ought 

to  have  been  laid  that  they  forged  a  certain  ivill,  and  not  a 

paper  writing,  purporting  to  be  the  last  tri/l,  4*^,  as  the  words 

of  the  statute  are  **sliall  forge  a  will."    But  after  a  variety 

of  precedents  being  produced,  all  the  Judges  held  it  to  be  good 

either  way.     And  it  was  also  holdcn  that  as  the  will  was  set 

forth  in  hfec  verbOf  and  thn^e  nanias  appeared  tis  witnesses,  it 

was  suflicient,  without  stating  that  it  purported  to  be  attested 

by  three  witnesses,  (x) 

[*I484]      *ln  a  case  wliere  the  prisoner  was  indicted  for  forgin(^  and 

Carter's      knowingly  uttering  a  hill  of  exchange,  which  was  described 

Where  Uie  >"  the  indictment  to  be  **  a  certain  bill  of  exchange  reqiuring 

signature    Certain  {Mrsons  by  the  name  and   description  of  Messrs. 

exchJnte^'^  Down,  &c.  twenty' days  after  date  to  pay  to  the  order  of  R. 

was  a  for-  Thomson,  the  sum  of  515/.  value  received;  aiid  signed  by 

Kery.itwat  Henry  Hutchinson,  for  T.  G.,  T.  and  II.  HuU:liiiison;  which 

an  Indict"  ***'*  ^^  exchange  so  falsely  made  and  counterfeited,  is  as  fol- 

ment  arer-  lows,  (setting  out   tlie  bill)  Kc,  With  intent  to  defraud  6. 

tm\'^  «f    Hutchinson,  ^c.:*'  and  it  appeared  on  the  evidence  that  the 

iiy  ii!H.io-  signature  to  the  hilU  **  Henry  Uutchinson,"  was  a  forgery;  it 

%vbn6  of      was  objected  that  the  indictment  averring  it  to  hai^e  been 

tummied  ^S^^  ^1/  *""•  ('^'"^  "'^^  merely  that  it  purported  to  have  been 
to  hare  signed  by  him,)  which  was  a  substsintial  allegation,  was  dis- 
been  fign-  proved.  And  the  Judges  were  of  tliat  opinion,  upon  the  case 
trai  bod!"*    heing  referred  to  their  consideration  aftt^r  the  conviction  of 

the  prisoner,  {y) 
If  the  ill-  But  the  settinji;  out  tlic  \vv\  subject  matter  which  has 
do  norpur-  !*^^"  forged,  will  not,  in  all  rases,  be'sutHricnt.  For  if  the 
port  on  the  instrument  do  not  purport,  on  the  face  of  it.  and  without 
face  of  it  to  i-efpTcnce  to  some  other  subject  matter,  tti  be  the  tiling  pro- 
thing Vo-  hibitc<l  to  be  forged,  the  purpoK  and  meaning  of  the  forgery, 
hibitedto     with  relation  to  such  other  sub  ject  niatier,  must  be  expressly 

the^°'*^V/  '^^^''*^  *^  '^^   ^**^-  thing  so  prohibited.     So  that  where  the 

iniift  S      indictment  charged  the  prisoner  with  fori^ing  a  receipt  to  an 

expressly     assignment  of  a  certain  sum  in  a  navy  bill  and  the  tenor  of 

averred.      ||^^  receipt  as  set  forth  merely  consisted  of  the  signature  of 

the  party,  it  was  holden  to  be  defective;  on  the  ground  that 

the  mere  signing  of  such    name,  unless  connected  with  the 

previous   matter,  did  not  puriM)rt  on  the  face  of  it  to  be  a 

receipt;   and  that  it  ought  to  have  been  averred  that  such 

navy  bill.  &c.  together  with  such  signatuiv,  did  pui^rt  to 

^  be,  and  was  a  ivreipt,  Kv. :  and  that  the  prisoner  feloniously 

[  J4oOj  *forgcd  the  same.  {^)     But  when*  a  forged  receipt,  as  set 

forth  in  the  indictment,  was  in  this  form  ••  I8II1  Maivh,  1773. 

Received  the  contents  abo\  .*  by  mo  Stephen    \>  itliers,"  and 

X  Birch    and  Martin  (case  ot~)    1771.     2  prisoners  were  executed. 

Black.  R.  790.     1  Leach  79.     2  East.  V.  C.  c.  .v  Carter's  case,   180(1,  2  East.  P.  C.  r.  19. 

19.  •.  56.  p.  930.  There  was  a  thinl  objection  i.  5G.  p.  9S^. 

Also  that  the  indictment  only  avcricd,  '*  they  3  Hunter's  case,  O,  B.  1794,  East.  T,  1796. 

knowing  it  to  be  forged,  iL-c.^whcrea*  it  should  2  Leach  624.    2  Eait.   P.  C.  c.   19.  s.  36.  r. 

»»•»•  baen  that  '*  they   and  each    of  them,  928,  929.  and  »,'.:?.  p.  977. 
■^g,"  &c.,  b'l't   i»   W9ift  overruled.     Th^ 


CHAF.  xxfii.  §  5.]        Of  the  Indictment,  ^c. 


1485 


it  appeared  in  evidence  that  such  receipt  was  forged  at  the 
bottom  of  a  certain  account ;  upon  objection  taken  that  the 
account  itself  should  have  been  set  forth  in  order  to  make  it 
appear  that  the  receipt,  as  stated,  was  a  receipt  for  money, 
all  the  Judges  held  that  the  indictment  was  sufficient ;  and 
that  the  account  was  only  evidence  to  make  out  the  charge 
as  stated  in  the  indictment,  (a)  It  is  obseiTed  upon  this 
case  that  by  the  very  terms  of  the  writing  itself,  it  purported 
to  be  a  receipt  for  something,  though  not  specifically  for 
money,  as  it  was  averred  to  be  in  order  to  bring  it  within  the 
the  statute  S  Geo.  II.  c.  25.  (b) 

But  with   respect  to  the  word  **  purport*'   it  should  be  But  the 
well  observed  that  it  imports  what  appears  on  the  face  of  the  ^^^.  P^^' 
imirument ;  as  a  want  of  attention  to  this  meaning  of  the  p^ts^what 
word  has  been  fatal  to  many  indictments.  appears  on 

In  a  case  where  the  instrument  was  laid  in  some  counts  ^^/^i^. 
of  the  indictment  to  be  a  paper  writing  purporting  to  be  a  ment. 
bank  noief  it  was  holden  that  as  it  did  not  f>urport  on  the  Jones's 
face  of  it  to  be  a  bank  note,  the  counts  could  not  be  sup-  <^^^®- 
ported,  (e) 

*In  another  case  the  bill  of  exchange  upon  which  the  in-  r*l486] 
dictment  proceeded  was  in  the  following  form :  Reading's 


Bristol,  Feb.  21s<,  1792. 


case. 
Where  the 

Forty  days  after  date  pay  to  Mr.  Jeremiah  Reading,  or  ch«g™d  "^ 
order,  the  sum  of  j680.  for  value  received,  and  place  it  to  that  the 
the  account  of  John  White.      bem"^*"*- 

To  John  Ring,  Esq.  sesMd  of  a 

BerUeg'Streetf  Fortman-square,  London.  bill  of  ex- 

change 

And  the  indictment  charged    that  the   prisoner,  having  tobedi- 
such  bill  in  his  possession,  purporting  to  be  signed   by  one  rectedto 
John  White,   and   to  be   directed   to  one  John   King,  by  the  ""^^^^^y 
name  and  description  of  one  John   Ring,  Berkley-street,  ^c,  the  name 
forged  an  acceptance  in  writing  purporting  to  be  the  accept-  *°^^  ^«j^ 
ance  of  the  said  John  King.    The  bill,  when  produced,  ap-  of"ne°" 
peared  to  be  accepted  on  the  back  of  it  by  John  King;  and  John 
it  was  proved  that  when  the  prisoner  negociated  the  bill  he  ^J^^'  ^j^^ 
stated  that  Mr.  King  was  a  gentleman  living  in  Berkley-  acceptance 
street^  Portman-square,  and  a  man  of  opulence ;  but  in  fact  of  the  said 
there  was  no  person  of  that  name  living  there.     The  pri-  f°t"aVhSiI 
soner  having  been  found  guilty,  the  case  was  submitted  to  den  to  be 


liTestick's  case,  1774,  2  East.  P.  C.  c.  19. 
1.  56.  p.  925.     1  East.  R.  181.  note  (a) 

frSEast.  P.  Co.  19.  s.  53.  p.  977.  And 
the  learned  writer  refers  to  Taylor's  case,  1 
Lemcb  215.  2  East.  P.  C.  c.  19.  s.  47.  p. 
M0«  ante  1429 ;  where  the  prisoner  was  in- 
dicc«d  for  forging  a  receipt  for  20/.  due  upon 
m  bill  of  e.ichaiige  in  these  words,  "  Re- 
ceived, W.  Wilson  ;"  and  the  indictment  set 


forth  the  bill  for  20/.,  and  averred  the  forging 
of  a  receipt  for  the  said  sum  of  20/.,  but  con- 
tained no  averment  that  the  writing  forged, 
together  with  the  bill,  purported  to  be  or  was 
a  receipt :  and  he  observes  that  here  also  the 
forged  writing  in  itself  purported  to  be  a  re- 
ceipt for  something. 
c  Jones's  case,  ante  1452. 
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bad,  on      the  consideration  of  the  twelve  Judges,  who  detemund 
that^  Ain'^  that  judgment  ought  to  be  arrested  on  the  ground  that  tiie 
do€f  not"'  bill  did  not  in  fact  purport  to  be  directed  to  one  John  Kiii|^ 
pnnMrtto    as  stati'd  in  the  indictment.    BuUer,  J.,   in  deUvering  tiie 
b«  King,    opinion  of  tlie  Judges,  said,  <«  It  is  clear  that  where  aa  is- 
strument  is  to  be  set  forth,  the  description,  that  it  jiiiiywii 
a  particular  fact,  necessarily  means  that  what  b  stated  aa 
the  purport  of  the   instrument  appears  on  the  fiace  of  the 
instrument  itself.    On  the  face  of  the  bill  of  ezchaage  in  the 
present  case  (and  the  face  of  the  bill  is  the  only  thing  to  be 
considered)  nothing  more  appears,  when  we  i  ■■■Hie   tiie 
arerment,  than  tliat  it  is  a  bill  of  exchange  drawn  by  Mk% 
White  on  John  Bing;  therefore,  when  the  indictrnflst  says 
that  it  was  drawn  on  John  King,  by  the  name  and  deocriptioa 
Pi 4871  ^^  '^^^^  ^^9  i^is  absurd  and  repugnant  *to  itself;  tat  tiM 
^  ^  name  and  description  of  one  thing  cannot  purport  to  be  ano- 

ther thing.    The  drawer  of  the  indictment  was  led  into  fliis 
blunder  by  not  considering  what  was  the  original  state  of 
tiie  bill,  and  what  was  the  appearance  of  it  after  the  ac- 
ceptance was  put  on  it ;  it  seems  as  if  he  did  not  recollect  na* 
der  what  tt>mi8«  or  by  whom,  a  bill  of  exchange  may  be  ac- 
cepted.   Though  the  bill  was  drawn  on  John  Mimgf  it  might 
have  been  accepted  by  John  King^  for  a  bill  may  be  accqit- 
cd  by  otiier  persons  than  those  to  whom  it  is  directed,  as 
when  it  is  accepted  for  the  honor  of  the  drawer^  or  <tf  any 
of  the  indorsers.'*  (d) 
GUcbriffs       In  a  case  which  occurred  shortly  afterwards,  the  prisoner 
An**ii)Jici-  ^^'^**  indicted  for  forging  "  a  paper  writingt  purporting  to  he 
ment  for     ail  ordcT  for  payment  of  rnoney^  dated  11th  September,  1T94, 
forging  a     ^yitli  the   name  Thomas   Exon   thereunto  subscribed;  jwr- 
chiuge**    porting  to  have  been  signed  by  Thos.  Exon,  clerk,  and  to  be 
directod  to  directed  to  George  Lord  Klnnaird^  Wm.  Moreland,  and  Thos. 
j^^^l^J^   Hammei-sley,  of,  &c.  bankers  and  partners,  by  the  name  and 
and  Htttn^  description  of  Messrs.  Ransonh  Moreland^  and  Hdmmerriejif 
menlet/y      for  the  payment  of  tlie  sum  of  10/.,  &c :''  the  tenor  of  which 
TtatS  that  ^^^^  '*^^^®  writing,  &c.  is  as  follows,  viz. 

such  bill 

purported        a  Mcssrs.  Ransom,  Moreland,  and  Hammersley,  please  to 
wted^to     P^y  ^^  ^^*  Bi'ooks,  or  bearer,  the  sum  of  Ten  Pounds,  ftr 

Gtorge  ThOS.  EXOIT. 

^^^  ^»"-       Sept.  1  Ith  1794.'- 

WiUiam 

Moreland,   with  intciit  to  dcfraud  the  said  Geo.  Ld.   K.,   &c.     There 
[*1488]  *was  a  second  count,  ibr  uttering  it ;  and  other  counts^  charg- 

d  Reading's  case,  O.  B.  1793,  Hil.  T.  1794.     again  indicted  for  tbls  offence.    But  no  othflf 
2 Leach  590.    2  Eabt.  P.  C.  c.  19.  s.  56.  p.      indictment  was  preferred;  and  afttr 


981.  BuUer,  J.,  also  said  tliat  as  the  opinion  ing  in  custody  till  March,  1794,  he  receiw^ 
of  the  Judges  proceeded  merely  on  the  infor-  a  free  pardon,  and  was  discharged,  3  Lea^ 
mality  of  the  record,  the  prisoner  might  be     593. 
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ing  Mi  intent  to  defraud  other  persons.    An  objection  was  and  7%o- 
made  in  arrest  of  judgment,  that  the  direction  of  the  bill  '^^ J**^- 
was  improperly  described  in  the  indictment;  and  ten  of  tlie  uSTna^^ 
Jodcesy  who  niet  to  consider  the  case,  were  unanimously  of  ^^^  de- 
opiiuon  tiiat  the  judgment  should  be  arrested,  on  the  ground  ^awm  ^^ 
tbmt  the  word  purpmi  imports  what  appears  on  the  face  of  Mmiand 
the  instrument^  the  apparent  and  not  the  legal  import ;  and  ^^  ^*^' 
that  the  bill  in  question  could  not  purport  to  be  directed  to  wl^lh^en 
Lord  Kinnaird,  because  his  name  did  not  appear  upon  the  to  be  bad : 
fiioe  of  it    BuUer,  J.,  in  delivering  their  opinion,  said,  <<  Old  °^.^  ,^ 
cases  have  given  rise  to  much  learning  and  argument  on  that^uie 
the  words  *  purport  and  tenoTf*  and  the  books  are  full  of  dis-  word;mr- 
tinctioM  as  to  tiie  meaning  of  these  words,  and  the  necesmty  ^^^^^S^^' 
of  using  flie  one  or  the  otiier  of  them  in  indictments  where  which  ap- 
wrltten  instruments  are  to  be  stated ;  but,  among  the  many  i^^'*  »" 
cans  upon  this  subject,  I  can  find  no  judicial  determination  |he  [nsuu.^ 
that  ikepmrport  and  the  tenor  should  both  be  stated  in  any  ment. 
case  whatever.    Purport  means  the  substance  of  an  instru- 
ment^ as  it  appears  on  the  face  of  it  to  every  eye  that  reads 
it:  tenor  means  an  exact  copy  of  it;  and,  therefore,  where 
an  instrument  is  stated  according  to  its  tenor^  the  purport  of 
it  must  necessarily  appear.    The  forms  of  indictments  for  for- 
gerj  have  varied,  and  been  different  fi«om  each  other  at 
ffillEffeat  periods  of  time ;  and  of  late  years  they  have  been 
modi  more  complicated  than  they  were  formerly;   and,  in 
my  oflnion^  they  have  been,  for  that  reason,  much  worse. 
I  have  seen  the  precedent  of  an  indictment  of  forgery,  sta- 
tis|^  'flie  prisoner  to  have  forged  a  certain  false  paper- wri- 
tings in  the  name  of  J.  S.  and  others,  bearing  the  form  of  a 
warrant  of  attorney,  which  said   writing  follows  in  these 
words ;  that  is  to  say,  &c.'  setting  it  out  verbatim ;  and  if 
indictments  for  forgery  were  now  merely  to  state  that  tlie 

Iiriaoner  ^  forged  a  paper-writing  to  the  tenor  and  effect 
bllowing,  &c.;'  and  the  instniment  set  out  appeared  on 
tlie  fhce  of  it  to  be  a  bond,  or  bill  of  exchange,  or  any 
otter  of  the  instruments  described  in  the  statute,  I  should, 
♦as  at  present  advised,  see  no  objection  to  such  a  form.  If,  [*i489J 
in  the  present  case,  the  indictment  had  stated  that  the  pri- 
soner had  forged  a  ceilain  paper-writing,  in  the  name  of  T. 
Exon,  {e)  purpoiling  to  be  a  bill  of  exchange,  and  then  set 
out  the  bill  to  the  tenor  and  effect  following,  it  would,  I  think, 
have  been  quite  enough ;  for  the  woi*ds  '  puri>oi-ting  to  be  a 
bill  of  exchange,'  are  only  necessary  to  shew  that  the  instru- 
mmt  supposed  to  be  forged  is  one  of  the  instruments  mention- 
ed in  the  statute ;  and,  in  order  to  shew  that  it  is  one  of  those 
instmmentSy  it  cannot  be  necessary,  under  the  word  <  purport- 
irnf^  to  recite  all  the  contents  of  the  instrument ;  for  an  exact 

e  But  it  would  not  have  been  good  to  have      the  paper,  therefore,  not  in  fact  so  signed. 
averred  that  the  paper  writing  vnat  signed  by      See  Carter*s  case,  anfe^  1484. 
T.  Exon ;  such  signature  bein;  a  forg;er>'.  an^l 
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copy  of  the  instrument  itseir  being  set  foilh,  all  its  contesta 
thereby  appear;  and  the  law  requires  an  exact  copy  of  the 
instrument  to  be  inserted  in  the  indictment,  in  order  that  the 
court  may  see  that  the  instrument  is  tlie  subjc^ct  of  forgery  with- 
in the  meaning  of  the  statute.  The  blunder  in  the  present  in- 
dictment seems  to  have  arisen  from  the  circumstance  ti  Lord 
Kinnairdj  and  Messrs.  nMareiand  and  HammersUy  carrying  on 
the  banking  business  under  the  firm  of  Messrs.  Ramsomf  Jbre^ 
landf  and  Uammerslty.  The  pleader  who  drew  it,  forgetting 
that  it  was  wholly  immaterial  whether  such  a  firm  as  Jtensraiy 
Mardandf  and  Hammersleyf  ever  existed^or  who  were  tike  per- 
sons who  constituted  that  firm«  and,  conceiving  it  to  be  mate- 
rial that  the  names  of  the  real  partners  interested  in  tbe  busi- 
ness should  be  mentioned*  has  taken  great  pains  to  shew  that 
a  bill,  drawn  on  *  Ransonu  MoreUindf  and  Hammerdtf^*  was 
drawn  on  *  Jjord  Kinnaird^  Morelandf  and  HammersUy  f  and, 
in  order  to  do  that,  he  has  averred  in  the  indictment  that  the 
bill  purports  to  be  di*awn  on  '  Lord  Idnnairdf  Jkhrdandf  and 
Uammersley.*  But  the  purport  of  an  instrument,  as  I  have 
[*1490]  already  observed,  *is  that  alone  which  appears  on  the  iace  of 
it  ;  and,  on  the  face  of  this  bill,  Loi*d  Kinnaird's  name  does 
not  appear,  and  therefoi*e  the  averment  is  not  true.''  {f) 
Edtan>  This  doctrine  was  again  acted  upon  in  a  case  where  the  in- 

case. Tbe  dictment  charged  the  prisoner  with  forging  a  certain  paper 
trine  was'  ^'i*iting,  purportint^  to  he  an  inland  bill  of  exchange,  and  to  be 
again  act-    drawn  by  one  C  W.  Wright,  bearing  date,  lftiM»esffr,  14(& 

tr"?^5e'"   *^'^'  ^'^^^-  ^"^  *^  he  directed  to  Richard  Down^  Henru  Thorn- 

tonf  John  Freer,  and  John   Cormcall  the  younger ^  bankers, 

London,   by    the   name   and  description  of  Messrs.  Down, 

Thornton,  and  Co.  bankers,  Loudon,  requiring  them,  ten  days 

after  date,  to  pay  to  Mr.  Wni.  Simmons,  or  onler,  8/.  10s«,&c., 

and  then  setting  out  tiie  tenor,  liy  which  the  bill  appeared,  as 

the  fact  really  was,  to  be  diivcted,  ^^  Messrs.  Down^  ThamUm, 

and  Co.**  bankers,  London,  [g) 

Keeves's  Ih  a  casc  whicli  occurred  about  the  same  time,  the  indict- 

case.    An    mcnt,  wliich  was  for  forging  a  scrip  receipt,  charged  that  the 

for  fo^^^^^^^^     prisoner  forged  it  "  with  tJie  name  ('.  Ulier  thereunto  sub- 

a  scrip  re-   scribed,  j)7< rporf III j^  to  have  been  signed  by  one  Christopher 

*^rf  uV*^"'  ^l*^*"?*'  ^^^  *^  ^^^^  objected  that  this  must  necessarily  be  bad, 

oiier ;"       ^^  C.  Olier  "  did  not,  on  the  fare  of  it,  purpoit  to  be  Christo- 

siatcd  that  phcr  OHcr,  but  might  he  Charles,  ^cc.''  But  the  court  thought 

o'Vr  ed"'  ^^^^  *'"**  ^^^^  differed  in  some  degree  from  the  two  cases  cited 

liic  receipt  in  supi)ort  of  tlie  objection,  namely,  Jones's  case,  (A)  and  Gil- 

/  Gilchrist's  rasp,  O.  B.  1795,  Flast  T.  1795.  imiictment  bail,  upon  the  authority  of  Gil- 

'2  Leach,  657.     2  East.  P.  C.  c.  10.  s.  56.  p.  clirist's  case,  though  Bnller,  J.,  disapproved 

982.  much  ol'  that  dctermiiiatiun ;  which,  however, 

g  Edsalfs  case,  179S,  2  Kast.  P.  C.  c  19.  $.  he  admitted,  could  not  be  distinguished  from 

56,  p.  984.     2  Leach,  66.?,  note  (a).     In  Kast.  the  present  ca^^. 
1'.  C.  ibid,  it  is  said  that  the  Judges  held  t!ic  K  Ante,  1452.  1485. 
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Christ's  case ;  (i)  inasmuch  as  the  note  in  Jones's  case  did  not  «  with  the 
purport  to  be  a  bank  note,  and,  thercforey  the  indictment,  "^.n^  ^^ 
charging  that  it  did  so  purport,  was  bad ;  and  in  Gilchrist's  ul^J^auS^* 
case*  as  the  name  of  Lord  Kinnaird  *did  not  appear  on  the  r*l49n 
face  of  the  bill,  itcould  not  purpoii;  to  be  directed  to  him :  but  Mribed ; 
that,  in  the  present  case,  this  scrip  receipt  being  subscribed  with  pwrporHmg 
the  name  C.  Olier,  and  the  indictment  chaining  that  it  pur-  ^j^^  idned 
pelted  to  be  signed  in  the  name  of  Christopher  Olier,  a  cash-  by  one 
ler  of  the  bank  of  England,  it  was  not,  upon  the  face  of  it,  ^^^Sv'  ^ 
repugnant  to  the  bill,  or  inconsistent  with  itself,  (fc)  ^q^tSkin 

yft  have  already  considered  the  purpose  of  fraud  and  de-  differs  from 
ceit,  to  tlie  prejudice  of  another's  right,  which  makes  a  part  f^*  <orego- 
of  ttie  definition  of  forgery.  (I)    Such  purpose  or  intent  to  dc-  ^^^  *^"** ' 
fraud  must  be  stated  in  the  indictment,  and    pointed  at  ^tLtement 
the  particular  person  or  persons  against  whom  it  is  medi-  ofthein- 
tated.  (m)  }«"^  J°  d«- 

In  stating  ftis  intent  to  defraud,  it  will  be  sufficient  to  '^"  * 
describe  11m  party  intended  to  be  defrauded  witli  reasonable 
certainty. 

Accordingly,  where  after  conviction  a  motion  wsis  made  in  Loveii-s 
arrest  ciT juogment,  that  the  indictment  charged  the  forged  jjj^rtment 
order  as  being  drawn  on  Messrs.  Drummond  and  Company ,  which  tta- 
Ckaring  Cross,  by  the  name  of  Mr.  Drummondf  Charing  ^^  ^^•^ » 
Cr9$$9  (n)  instead  of  mentioning  the  names  of  the  respective  de?wa?di- 
partners,  which  ought  to  have  been  inserted  in  the  place  of  the  rected  to 
short  description  I>rttfnfnond  and  Company  9  all  the  *  Judges  [*1492] 
heldy  upon  a  conference,  that  the  indictment  was  good.    They  Messri. 
were  of  (^ion  that,  if  the  words,  "  Messrs.  Drummond  and  fnd  c«2I^ 
Compmtff  Charing  Cross^*'  when  taken  together,  had  been  so  paoy,  by 
senseless  and  unintelligible  as  not  to  imjiort  a  certain  de-  ^f^/}'"!? 
scription  of  persons,  the  indictment  would  have  been  bad ;  but  J^.  Ji,  * 
they  said  that,  understanding  those  words  as  every  body  else  horden  to 
Aia,  namely,  as  meaning  the  partners  in  the  partnerahip  of  ^J^°^^'  ^ 
the  banking-house,  they  considered  them  as  a  sensible  and  was  not 
certain  pointing  out  of  the  persons  intended  by  the  draft,  neccsiary 
and  as  conveying  with  legal  cei*tainty  a  notification  of  the  na^g^of** 
party  intended  to  be  defrauded.    That  it  was  not  necessary  the  respec- 
in  this  part  of  tlie  indictment  to  describe  the  party  meant  ^'^*  P^'^^* 
with  more  particularity ;  for,  if  any  person  could  be  intend- 
ed from  the  words,  who  that  person  was,  and  whetlicr  he  was 

i  ^nie^  14t7.  /  ^ntey  1411.  1471.  el  sequ. 

k  Reevps^s  ciise,  cor.  Heath  and  Lawrence,  m  2  East.  P.  C.  c.  19.  s.  58.  p.  988. 

Jf  and  Tbomeon,  B.,  O.  B.  1798,  2  Leach,  n  The  order  was  in  the  following  form  :-• 
808.  814.     2  East.  P.  C.  c.  19.  s.  56,  p.  984. 

The  point  was  saved  for  the  consideration  of  Mr,  Drummond^  Charing  Crosty 
the  twvlre  Jodges :  but  it  does  not  appear  25  Augutty  1782L 
whmt  their  opinion  was,  there  being  other  oh-  Please  to  pay  the  bearer,  or  order,  on  de- 
jections to  the  conviction  of  the  prisoner ;  who  mand,  10/.  lOi. ;  and  place  it  to  account,  per 
was  afterwards  tried  and  capitally  convicted  me. 

on  another  indictment  pending  for  the  same  H.  H.  ASTpir. 
oflence. 
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the  meditated  object  of  the  fraud,  were  matters  for  the  am- 

sideration  of  the  jury,  (o) 
[*1403]      *It  has  been  holden  not  to  be  necessary  to  state  in  flie  in- 
itiiDotne-  dictment  the  manner  in  which  the  party  was  to  have  bem 

iniHctmenr      Thus,  where  it  was  objected,  on  a  motion  in  arrest  of 

the  nanner  judgment,  that  it  was  not  averred  that  T.  Barrow,  lAoae 

tte^rty     '^^^^  appeared  to  be  signed  to  the  forged  receipt,  Bwut 

wastohaiTf  Taylor  Barrow,  (with  intent  to  defraud  whom  the  forgixy 

bMD  d«-     was  laid  in  one  of  the  counts ;)  that  the  manner  in  which  the 

'      forged  receipt  of  stock  was  to  operate  in  pngudice  of  Mr. 

Barrow  ought  to  have  been  averred  in  the  indictment,  by  a 

statement  of  Taylor  Barrow  being  the  proprietor  of  so 

much  stock,  and  being  personated  by  the  priaoner,  who 

transferred  it,  &c. ;  and  that  it  was  not  sufficient  merely  to 

•  state  that  the  forgery  was  committed  with  intent  to  definuri 

T.  B.  generally ;  the  Judges  held  tiiat  it  was  sufficient  if  the 

offence  was  described  in  the  words  of  the  act;  and  that^ 

whether  it  were  or  were  not  meant  to  defraud  Tajkr 

Barrow,    was    matter  of  evidence,  which   the  jury   had 

found,  ip) 

uTnmd      ^^  ^°  anotlier  case,  whei'e  BuUer,  J.,  upon  a  cooierence 

that  aforg-  with  the  rest  of  tlie  Judges,  stated,  as  an  objeetioB  to  an  in- 

•d  bill  of    dictment,  that  it  was  not  alleged  that  the  bill  was  uttered 

wM^toDder-  ^^  tendered  to  the  persons  whom  it  was  laid  the  prisoner 

•d  to  Um     meant  to  defraud ;  and,  therefore,  that  it  did  not  appear  to 

F"*^Q^n  *®  court,  on  the  face  of  the  indictment,  that  those  persons 
♦1494]  «could  be  defrauded  by  the  transaction,  wliich  always  i^h 
be'defraud-  P®*^*^  where  the  name  of  a  drawer,  acceptor,  or  indorser, 
ed;  nor  to  was  forged^  all  the  other  Judges  held  that  the  indictment 

o  Loveirs  case,  O.  B.  1782,  and  6th  No-  struments,)  it  would  be  desirable  to  pui  u 
vember,  1783,  1  Leach,  248.    2  East.  P.  C.  c.  act  rendering  it  unnecessary  to  state  the  nioe 
19.  8. 60.  p.  990.     It  should  be  observed,  that  of  any  person  or  corporation,  intended  to  be 
thoee  counu  of  the  indictment  which  stated  defrauded  ;  6  Ev.  Col.  Stai.  Pu  V.  CLZII.^ 
the  intent  to  defraud  Messrs.  DrunimomI  and  581,582.     With  respect  to  the  statenwnc  is 
Co.,  laid  such  intent  in /Ae  conc/u</in^  par/«  of  that  part  of  the  indictment  wbicb  caoie  is 
the  counts  to  be  to  defraud  Robert  Drummond,  question  in  Lovelfs  case,  it  appears  to  hare 
and  the  other  partners  in  the  house,  6.v  name,  been  the  opinion  of  Buller,  J.,  and  the  other 
But  that  which  Gould,  J.,  is  reported  to  have  Judges,  that,  if  the  words  *'  Meun,  Dnffh 
said,  (2  East.  P.  C.ihid,)^  would  seem  to  lead  mond  and  Company,  Charing  CVesi^*  hid 
to  the  conclusion  that  it  is  not  necessary  to  been  omitted,  and  the  indictment  bad  oely 
specify  the  names  of  the  partners  in  any  part  stated,  according  to  the  fact,  that  the  biU  was 
of  ilie  count :  viz.  <*  That  to  require  the  par-  directed  to  <*JI/r.  Drumm(md,ChaniiigCr9ts,^ 
ticularistng  of  all  the  partners  would  be  of  (ante,  note  (n), )  it  would  have  beeo  soft- 
dangerous  consequence  to  such  prosecutions ;  cient.    2  East.  P.  C.  c.  19.  s.  60.  p.  991. 
•ome  of  them  might  not  be  known.**    A  learn-  p  Powell's  case,  1771,  2  £ait«  P.  C  c  19. 
ed  writer,  (after  stating  that  there  are  always  s.  59.  p.  989.    1  Leach,  77.   In  East,  a  farther 
several  counts  in  the  indictment,  charging  an  ground  for  the  opinion  of  the  Jud^s  is  that 
iotent  to  defraud  all  such  persons,  or  bodies  stated  :  <<  Besides,  there  was  a  second  cosit, 
corporate,  as  could  be  aflfected  by  the  success  wherein  the  offence  was  laid  with  iotent  to 
of  the  forgery,)  suggests  that,  as  the  intention  defraud  one  Sykes.    If,  therefore,  there  vcft 
to  commit  a  fraud  at  the  time  of  the  forgery  is  no  such  person  as  Taylor  Barrow,  or  ifbchi^ 
usually  general,  and  intended  to  impose  rather  no  stock  ;  yet,  as  the  receipt  had  in  fons  tht 
upon  the  person  to  whom  the  forged  instrument  constituent  parts  of  a  receipt  for  the  tnsfk^ 
may  be  accidentally  offered,  (particularly  in  of  East  India  stock,  that  was  sufficient." 
the  case  of  bank  notes,  and  negotiable  in- 
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^nd  in  this  respect,  as  it  wa^  sufficient  to  pursue  tlio  wb«i  oihei: 
9  of  the  act,  which  cunstitiitc  tliu  offence;  ami  it  was  "'■n""^'>» 
tftttrr  of  evidence,   wliether  the   prisoner  inteixled  to  de-  touid  b« 
paod  the  pemona  named  hy  tendci-ing  tho  bill  in  piiyoiont  dcbaudcd. 
b  them,  or  liuw  »tfierwise.  (i/) 

[  Tlie  fdJIowing  case  relates  to  the  property  uf  the  party  Aiioiha 
[BinHt  wliom  the  intent  to  defraud  is  aimed,  in  the  monies,  p'tn»'iT  o'j 
•m  sought  to  be  obtained  for  the  forgery.  inienri"fi 

'"  D  prisoners,  Mary  Jones  and  Ueiiry  I'aliaer,  wtiv  in-  bedcnauf 
Cled  for  the  forgery  of  an  indentui-e  of  nppitnticeship,  and  "'  '■!  *'" 
'  >  of  a  rt^ceipt  for  money,  with  intent  to  defraud  A.  B.,  jte"rou(h 
I.  D.,  Kc  the  stnoards  of  the  feast  of  the  sons  of  the  dtrgy.  m  !>■  ob- 
t  appeared  that  the  cliaritabic  fund  of  tlie  sons  of  the  "'"'"'■ 
Brgy  was  raised  by  voluntary  contributions,  and  allotted  by  j,°""  »."'■ 
e  secretary  equally  among  all  the  stewards,  to  be  disiMsod  c„s™*' ' 
r  by  them  to  the  widows  and  children  of  deceased  clergy- 
IFii.  according  to  their  discretion  ;  that  the  pnsoner,  Jones, 
I  a  clergyman's  widow,  and  that,  pretending,  by  means 
P  the  indentures  in  ([uestion,  and  the  receipt  indorsed  thcre- 
that  she  had  placed  her  son  as  an  appi-entice,  she  ob- 
Pned,  in  concert  with  the  other  prisoner,  an  order  from  one 
r  tho  stewards,  on  the  treasurer  of  the  society,  for  30(.,  as 
an  appr«ntice-fci>.  The  prisoners,  having  been  found  guilty, 
it  was  submitted  that  tho  ofTencc  amounted  only  to  &  mis- 
tor  at  common  law,  and  that  this  was  not  such  a  spe- 
I  of  property  as  fell  within  any  of  the  acta  relating  to 
But  Eyre,  B.,  said,  that  tho  several  stewards 
f  the  absolute  owners  of  their  respective  shares  of  the 
;  that  it  was  their  money,  put  into  their  hands  npon  a 
it;  and  if  they  had  sunk  it  improperly,  or  paid  it  wrong- 
Jiy,  •they  would  perhaps  be  answerable ;  and  that,  unqucs-  [*1495lJ 
hnably,  it  was  their  money,  as  against  all  the  world,  exrept 
k  mncribers.  (r) 

e  there  is  an  incorporation,  the  money  becomes  the  whe™  ths 
jr  of  the  whole  body,  and  not  of  the  individual  mem-       '     '""" 
»  who  compose  it     And  the  statutes  31   Geo.  II.  c  32. 
|7B.  and  18  Ooo.  III.  c.  18.  were  passed  to  obviate  the  oh' 
iion  tiiat  the  word  "  person"  in  the  statutes  S  Geo.  II.  c 
r  Geo.  II.  c.  22.  (relating  to  the  forgery  of  deeds, 
|]8,  bonds,  bills,  kc)  did  not  extend  to  the  aggregate 
FB  of  a  corporation,  (s) 
^'If  tbe  indictment  proceeds  upon  a  statute,  the  charge  mnat, 
ttneral,  bo  set   forth  (acconling  to  tho   established  rule 
"  "e  as  well  to  other  cases  as  to  forgery)  in  the  very 
li»  of  the  statute,  describing  the  offence.  (() 


I 


f  Elm«nl>'>  cftM,  ITBU,  3  Kasi.  P.  C.  c. 
9.  >.  itl  p.  W».,  uil  1.  E8.  p.  9aii. 

r  Jane*  and  Palmer,  (can  of,)  car,  Eyi>, 
.,  O,  B.  llli.    I  L«ich  366.    3  Eatt.  P.  C. 

—      —    I1.W1. 


^nllL  1.  W.  |).  ni. 


1  HaciiiDu'a  <iu«,  ITTT,  1  Laach  ISO.  . 
Eail,  P.  C.  c.  Id.  t,  S3,  p.  98S.  Sea  Uia  StV 
iiilB)  leferrad  to,  poll.  Cbip.  sxur. 

(  t  Ea».  P.  C.  c.  19. 1.  SB.  p.  M«. 


1495  Of  Fwgtr^.  [mmu  w. 

But  an  iiidictuient  fur  forgiag  a  stamp  on  foreigB  diiisUmp 
ivhicli  statetl  tlic  duty  to  be  chargeable /or,  on,  ami  in  rttftd 
t}ff  roreign  uiUHlin,  ^bs  holden  good;  though  the  words  of 
the  statute  iu  tlie  clause  imposing  the  duty  were.  Jar  mud 
-upon;  in  other  clauses,  for;  in  otliers»  on;  and  in  othersy 
npon.  {u) 
At  to  a  su-      It  is  iuiid  tliat  a  nuikm-Auous  description  does  not  appear  to 
Seicrlp!^'     be  objectionable,  (a)     And  a  case  is  cited  wbere»  upon  an  lo- 
tion, dictment  on  the  statute  2  Geo.  IL  c.  25*  for  forging  **a  bond 
f*l496]  ^and  writing  obligatory/'  it  was  objected  tliat^  as  the  statute 
uses  the  term  bond  as  well  as  the  term  loriting  oU^aforyy 
the  indictment  ouglit  to  have  described  tlie  oflTeuce  more  par- 
ticularly, eitlicr  as  a  forgery  of  the  one  or  the  othw;  that 
it  should  have  de8cribe<l  the  instrument   in  this  case  as  a 
toriting  obligataryi^  as  it  had  neither  a  defeasance  nor  penalty 
annexed  to  it ;  and  that,  although  a  bond  were  a  writing 
obligatory,  yet  the  converse  did  not  hold :  and  by  the  opinioH 
of  the  Judges  tiie  indictment  was   holden   good.(y)    "Witli 
i*espcct  to  the  int'eivuco  from  this  case  tliat  a  superiluoos  de- 
scription djes  not  appear  to  be  objertionable,  a  learned  wri- 
ter  says  that  he  is  hy  no  means  satisfied  that  the  term  bomi 
is  not  projierly  applicable  to  an  obligation  without  a  condi- 
tion, aJthuugli,  for  the  sake  of  distinction,  it  ia  more  usually 
called  a  single  bill,  (z) 
The  word        ^n  indictment  on  the  statute  :2  Geo.  II.  c.  25.  which  cUarg- 
l^'h^tbc"*  ^'  ^''*^  ***^  prisoner  •*  did  feloniously  alter  and  cause  to  be 
indictment,  altered  a  certain  bill  of  exchange,  by  falsely  makings  forging^ 
?*^""R**  fru!  ^^^  adc/tM^",  a  cypher  0  to  the  letter  and  figui-e  £%•  &c.'*  was 
tuit'."^  *^  ^    holden  good,  though  the  words  of  the  statute  ai-e  •*  if  any  per- 
son shall  falsely  make,  forge,  or  counterfeit^'*^  and  the  word 
alter  is  not  used  in  the  statute,  (a) 
If  any  part      In  this  casc  the  Judges  held  that  there  was  no  diflbrence 
piruincni"'  "'  substancc  01*  iu  the  nature  of  tlie  charge,  whether  the  in- 
be  altered,  dictmeni  wcrc  for  feloniously  altering  hy  falsely  making  and 
Uie  wh'U^  forging,  or  for  feltniiously  making  and  forging  by  falsely  al- 
instrunient  tering,  Atc.  (ft)     We  have  ali*eady  seen    tliat  if  any  part  of 
may  be  laid  a  truc  instrument  be  altcjed,  the  offence  may  be  ti'eated  as 
dkimciit."'  ^  f<>i'S^*ry  of  the  whole  instrument,  and  be  so  laid  in  the  in- 
dictment, (c)     But  it  aj)pcars  to   have   been   more  usual  to 
[*1497]  *lay  forgeries  of  this  kind  by  stating  the  ]mrticular  altera- 
tion, at  least  in  one  count.  (J) 

II  Hall  and  Crutchfuld,  (rast^  of,)    179,5.  y  Dunnrtt's  casi»,    O.  H.,   1792,   East.  T. 

«  East.  P.  C.  c.  19.  a.  19.  p.  89J.,  and  ^.  ,'8.  179;?.    2  Kasi.  \\  C.  c.  19.  ».  5U.  p.  985, 

p.  d«8.  post.  Chap,  xxxii.;  ami  an  iijiin-  -  6  Ev.  Col.  St:if.  Pt.  V.  CI.  jiU.  p.  581. 

inent  at  common  law  was  hoMcii  had  lor  uii-  And  he  refers  to  2  lUack.  Com.  340. 

rertainty,   which  stated  that  the    (i«lc>ii({:iiit  a  Elswnrth's  rase,    York  Lent   A$«.  1780. 

forged,  or  caused  to  be  furled,  a  bill  of  lad-  and  belorc  all   the  Judj^es,  12  April,  1780,  "^ 

log,   Kcx  r.  Stockor,  5  Mod.   137.     1  Salk.  East.  P.  C.  c.  19. :».  58.  p.  98(>.  988. 

342.  371.;  and  see  Walcot*s  ca^e,  IIoliV  ]\  b  Id,  itiJ. 

345.  r  Jntc   1413.  «/  scqu. 

r  2  Eii-^t.  p.  C.  c.  19.  «.  5;!.  p.  9'?'  ^  '2  Ka^r.  P.  C,  r.  19.  s.  ^5.  p.  930. 
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In  a  cittivliere the  iniEwner  was  indicted fiirfoi^iig  am  Pieaof 
on  his  arraigniaent  he  pleaded  autrefris  acquit;  upon  wliich  ||j^  "^ 
ibe  plea  was  taken  art  teniM,  and  recorddl  by  the  ckrk  of  *^* 
the  amiimh  who  replied  to  it»  on  the  part  of  the  crown,  nul 
tid  recordi  In  order  to  prove  the  plea,  the  record  of  a  former 
acquittal  of  the  prisoner  was  produced ;  but,  on  comparing 
it  with  the  present  indictment,  it  appeared  that  the  prisoner 
had  been  acquitted  of  uttering  a  forged  will,  beginning,  ^  J, 
James  Oibsom,  do  hereby,"  oc.  but  that  he  was  now  indicted 
fiir  utteringa  fiurged  will,  beginning  ^  James  Oibsai^  do  here- 
by," &c.  The  question,  therefore,  was,  whether  this  record 
was  legal  evidence  of  the  prisoner  having  been  acquitted  of 
flietcmie  qj^enetf  And,  after  argument  by  the  prisoner's 
counsel,  the  court  rejected  the  proof  as  insufficient ;  the  pri- 
soner Intended  the  general  issue  to  tlie  felony,  and  the  jury 
fiinnd  him  guilty  of  the  offence,  (e) 

The  ofliHioe  of  forgery  at  common  law  cannot  be  tried  at  i*"^  of 
the  quarter  sessions,  that  court  having  no  jurisdiction  over  it;  The'Tuar- 
Aar  can  they  take  cognizance  of  it  as  a  cheat  (/)  And  it  has  ter  ie»ions 
been  holden  in  several  cases  that  the  quarter  sessions  have  >\^no  ju- 
■o  jurisdiction  in  cases  of  forgery  upon  the  statute  5  Eliz.  "  '^^'^'^' 
*c.  14.  (f)    Lord  Kenyon,  C.  J.,  in  speaking  of  the  general  [*1498] 
jurisdiction  of  the  quarter  sessions,  aiter  deciding  mat  the 
oBsnce  of  soliciting  a  servant  to  steal  his  master's  goods  is 
cognisable  by  that  jurisdiction,  as  falling  within  that  class 
of  offiBnoes,  which  being  violations  of  the  law  of  the  land, 
have  a  tendency,  as  it  is  said,  to  a  breach  of  the  peace;  pro- 
ceeds thus, — *^  To  tills  general  rule  there  are  indeed  two  ex- 
ceptiens,  namely,  forgery  and  perjuiy;  why  excepted  I  know 
not;  but  having  been  expressly  so  adjudged,  I  will  not  break 
through  the  rules  of  law.''  (A)  1^ 

The  trial  of  forgery  must  be  had  in  the  county  where  the  Trial  must 
oflBnce  is  committecl,  as   the  indictment  can   only  be  pre-  cSum^* 
fisrred  in  that  county.    And  as  it  seldom  happens  that  direct  where  the 
proof  can  be  given  of  the  veiy  act  of  forgery,  difficulties  offence  is 
have  sometimes  occurred,  in  cases  where  there  has  been  no  *^°™"*"*  • 
offence  of  uttering  by  the  prisoner,  as  to  what  shall  be  deem- 
ed sulBciont  evidence  of  the  fact  of  forging  within  the  county 
laid. 

Two  prisoners  were  indicted*  the  one,  Parkes,  for  forging,  Parkes  and 


c  Coogan*8  case,  O.  B.,  1787,  1  L? ach  448. 
So  in  Readiog*8  cane,  ante  1487,  note  (ji), 
BuUer,  J.  said  that  the  judgioent  being  ar- 
iMUd  for  the  infornialitj  of  the  record  the 
priMoat  nitbt  be  again  indicted  for  tlie  of- 
feace,  Anoin  Gilchrist's  case,  ante  1487,  as 
tiw  o^ection  taken  went  only  to  the  form  of 
tiie  iodlctBent,  and  not  to  the  merits  of  the 
case,  tbe  prisoner  was  remanded  to  prison  till 
the  end  of  the  sessions,  that  the  prosecutor 
might  be  at  liberty  to  prefer  a  better  indict- 


ment against  him  if  he  thought  fit.  lo  the 
above  case  of  Coogan,  the  prisoner's  counsel 
chiefly  relied  upon  Lord  Hale's  construction 
of  Vaux^s  case,  (2  Hale  246.)  as  reported  by 
Lord  Coke,  4  Co.  44.    3  Inst.  S14. 

/  Varrington's  case,  I  Salk.  406.  Rex  v. 
Gibbs,  1  East.  R.  173.  2  East.  P.  C.  c  19.  f. 
7.  p.  864.    2  Hawk.  P.  C.  c.  8.  s.  64. 

g  Smithes  case,  Cro.  Eliz.  87.  Wilson's 
case.  Id,  601.     Hunt's  case.  Id,  697. 

h  Rex  ¥.  Higgins,  2  East.  R.  18. 
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Brown's      the  otlier,  Brown,  for  uttering  a  forged  promiuoiy  Mto  fiir 
The  bare    ^^^  guineas.    It  appeared  clearly,  that  Parkes  bad  C^rged 
fact  of  a     the  note :  but  the  onl  v  evidence  oflTered,  to  shew  that  the 
forged  note  forgery  nvas  cominitteu  in  Middlesex^  where  the  ▼eniie  was 
tere?  h!\    '^^^'  ^^  ^^^ ^^^  prisoner  Brown,  between  whom  and  Parkes 
particular    there  was  a  great  intimacy,  had  uttered  it  in  Middleser, 
county  by    in  the  absence  of  Parkes,   who  was  not  proved  to  baFe 
e^iJ^Q^°'  been  cognizant  of  the  fact,  and  that  above  forty  of  the  sanw 
e? idence  of  sort  of  five  guinea  notes  in  blank,  without  any  aignatiire, 
ha^vin^'^*'^^  Were  found  ujion  Parkes,  in  the  same  county,  tMctter  with 
been"coro-   A  receipt.   Under  cover  addressed  to  Brown,  for  £21  fin* 
mittedin     four  five  guinea  bills.      It   appeared,  that  all  the  notes 
ty'b/^^nJ.  ^^""^  upo'^  Parkes,  as  well  as  tliat  upon  which  the  indict- 
therpri-      ment  proceeded,  were  dated  ^^Ringhton,  Salop.*'    Both  the 
[*1499]  ^prisoners  having  been  convicted,  tlie  case  was  refbrred  to 
ioner,         the  Consideration  of  the  twelve  Judges.    Some  of  tbe  Judges 
i^com.^"    were  of  opinion,  that  the  fact  of  finding  the  foi^  instrament 
pJice  of  the  ^D  thc  county,  in  which  also  it  appeared  that  the  forger  him- 
tittercr.       self  was,  was  evidence,  in  the  absence  of  other  proof,  of  the 
fact  of  tlie  forgery  having  been  there  committed.     But  the 
majority  of  theiu#  though  they  agreed  that  it  was  a  question 
of  evidence  for  the  jury,  were  of  opinion  that  there  was  no 
proof  to  warrant  the  conclusion  that  the  forgerf  was^  com* 
mitted  by  Parkes  in  Middlesex,  whore  it  was  laid :  for  they 
thought  that  the  bare  fact  of  the  note  being  uttored  in  Middle- 
sex by  the  other  prisoner,  taking  him  even  to  be  an  accom- 
plice, was  no  evidence  of  the  forgery  itself  having  been  com- 
mitted in  that  county,  (i) 
Crocker's         In  a  more  recent  case  it  is  reported,  as  the  opinion  of  a 
finding r*  majority  of  the  Judges,  that  the  finding  a  forged  instnimeot 
forged  note  in  thf  custody  of  a  person  is  no  evidence  that  it  was  forged 
'Sd***  f"*     *"  ^^  county  where  it  was  found.    The  prisoner,  Benjamin 
person  i^      Crocker,  was  indicted  at  Salisbury,  in  the  county  of  WiU$f 
notevi-       for  the  forgery  of  thc  note  in  question.     From  the  evidence 
ft^wMfoV-  **  appeared,  that  the  prisoner  had  foimerly  lived   at  Wins- 
cd'^in'thV*'  ham,  in  the  county  of  Somerset^  where  he  followed  the  em- 
couniy        ployment  of  a  farmer  for  many  years.    About  the  month  of 
wM^found;  -^""^  ^^^"^^  '**^  quitted  his  farm,  and  all  his  concerns  at  Wins- 
espedaiiy  *  ham ;  at  which  place  one  William  Tucker,  in  whose  name 
in  a  case      the  forgcd  uotc  purported  to  be  signed,  resided,   and  also 
the*c?rcli^  Carried  on  the  fanning  business  there,  at  the  time  of  thc  trial. 
stances        In  November,   1804,  thc  prisoner,  having  changed  his  name 
^^^Zm  *     ^^^  Crocker  to  Collins,  went  with  his  wife  to  Salisburyf 
Uon^tliat  it  where  he  took  lodgings,  and  continued  to  live  until  about  the 
was  forged  middle  of  the  month  of  May,  1805,  when  he  left  his  wife  at 


in  another 

stay  in  London,  he  was  apprehended  there  on  another  charge; 


county.       ^^^  apartments  in  Salisbury,  and  went  London.     During  his 


i  Parkes  ami  Brown,  (case  of),  17%.     2      and  5.  61.  p,  992.     .^«/f,  1417. 
Leach  775.    2  East.  P.  C.  c.  19.  s.  49.  p.  96?. 
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in  consequence  of  which,  his  lodgings  *at  Salisbury  were 
searched,  in  the  presence  of  his  wife;  he  being  still  in  Lon- 
don ;  and  in  a  bureau  belonging  to  the  {irisoner  was  found  a 
pocket-bookt  in  the  inside  of  which  was  written  his  name,  B* 
Crocker,  in  his  own  hand- writing ;  and  in  one  of  the  pockets 
of  this  pocket-book  was  found  the  note,  set  forth  in  the  indict- 
menl^  which  was  dated  on  the  7th  March,  1803,  and  on  which 
was  an  indorsement  that  a  year's  interest  had  been  paid.  It 
was  objected  upon  this  evidence  that  there  was  nothing  to 
shew  that  any  ofience  bad  been  committed  in  the  county  of 
Wilis,  the  prisoner  not  having  been  in  that  county,  but  in 
SammMiirCf  at  the  time  when  the  note  appeared  to  bear 
date;  and  the  point  was  submitted  to  the  consideration  of  the 
Judges.  No  opinion  of  the  Judges  upon  the  case  was  ever 
publicly  delivered ;  but  the  prisoner  received  a  pardon,  and 
was  discharged;  and  it  is  said  to  have  been  understood,  that 
a  majority  of  the  Judges  thought  there  was  not  sufficient 
evidence  that  the  offence  was  committed  in  the  county  of 

It  was  observed  by  the  counsel  wlio  argued  the  last  men-  Ofthe  in- 
case  fliat  in  Elliott's  case  (k)  the  forged  instrument  ^y Tthe"' 
was  found  upon  the  prisoner  in  Ketitf  wliere  the  indictment  party  by 
was  laid;  but  that  no  evidence  was  given  to  prove  the  actual  .^^^"b  ^^^ 
fabrication  of  the  instrument  in  that  county ;  and,  on  the  con-  pJ^j^lHo 
traryy  the  circumstances  of  the  case  afforded  some  inference  be  made  to 
that  the  forgery  was  not  committed  there.    It  appeared,  that  ^J^^^*^ 
one  Ryland,  having  struck  off  a  quantity  of  notes,  delivered  °^^^  ' 
them,  together  with  the  plates,  to  the  prisoner,  at  a  public 
honae  in  FUet  IHtch.    The  note  in  question  was  found  upon 
the  prisoner  at  Doroerf  and  the  plate  at  a  lodging  upon  Tow- 
tT'hdl;  yet  the  objection  that  the  evidence  did  not  affonl 
proof  of  the  offence  being  committed  in  JCent  was  either  over- 
looked or  thought  of  no  weight  [L) 

♦The  evidence  in  forgery  must  support  the  material  facts  r*i50i"| 
stated  in  the  indictment:  and  it  is  essentially  necessary,  that  5r  the  evi- 
the  proof  should  tally  with  tiie  averment  of  the  intent  to  de-  dencc. 
fraud*  («i)    And  wc  have  seen,  that  the  manner  in  which  the 
frand  was  carried  or  intended  to  be  carried  into  effect  is  pe- 
culiarly matter  of  evidence,  (n) 

In  respect  of  the  persons  who  may  be  witnesses  in  cases  ofthein- 


j  Crock«r*8  case,  1805.  2  Leach  988.  2 
New  Rep.  87*  But  qu.  if  the  only  point  ac- 
taftOy  decided  by  the  Judges  in  this  case  was 
■Of  ^that  an  incompetent  witness  had  been 
mdmlttttd  ?"  As  to  which  see  poiL 
k  Anie^  1447. 

/  Ia  6  Et.  Col.  Stat.  Pt.  V.  01.  xii.  the 
leaned  writer  lays,  <'I  remember  a  case  at 
Laacatter,  in  the  year  1798,  where  a  clerk  of 
a  mercantiie  house  at  Liverpool  had  stolen 
•BTeral  bills,  and  was  afterwards  apprehended 
on  board  a  sloon  in  the  D.v.\n«.  nith  a  forge<l 


indorsement  ofthe  drawee  on  one  of  the  bills  ; 
and  Rooke,  J.  without  any  evidence  to  shew  a 
greater  probability  of  the  forgery  being  com- 
mitted in  Lancashire  than  in  any  intermedi- 
ate county,  thought  there  was  enough  to  go 
to  the  jury;  who,  however,  acquitted  ^e 
prisoner.^**  There  certainly  does  not  appear  in 
this  statement  any  thing  which  could  have 
warranted  the  jury  in  coming  to  a  different 
conclusion. 

til  Ante^  1491. 

V  ,'1ntf.  1492,  rf  aequ 
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compr-      of  forgery,  it  should  be  well  observed,  as  ao  egfrahlished 

^lut      V^^^^  ^^^  ^  party  by  whom  the  tnstnimeiit  purporlB  to  he 

by  whom     BM^  IS  iiot  admitted  to  prove  it  forged,  if,  in  caae  of  iti 

tiM  ioftru-  being  genuine,  he  would  either  be  liable  to  be  soed  opon  H^ 

poru  to  be  ^^  ^  oeprived  by  it  of  a  legal  claim  against  another.    This 

made  to      is  an  exception  to  the  general  rules  by  which  teslinoiiy  in 

Vfov*  it      criminal  cases  is  regulated,  and  has  often  been  spoken  of  as 

^'^'       an  anomaly  in  the  law  of  evidence :  but  it  is  now  too  weQ 

recogniEed  to  be  disputed.    Lord  Ellenboroughy  &  J.  in 

speskking  of  it  said,  **  Upon  what  principle  that  mmmaloas 

case  was  so  settled,  I  cannot  pretend  to  say ;  bat  havingbeen 

so  settled,  it  may  be  too  much  for  Judges  sitting  on  trials 

to  break  in  upon  it    The  anomaly  can  only  be  remedied  now 

by  the  legislature.*^  (o) 

Some  c^  the  cases  in  which  the  point  has  been  decided  may 
be  briefly  mentioned.  On  an  information  for  the  forgery  m 
a  deed,  purporting  to  be  the  revocation  of  a  will,  it  waa 
[^1502]  *i^djudged  by  the  Barons  of  the  Exchequer,  after  a  conference 
with  the  Judges  of  the  Ring's  Bench,  that  no  legatee  named 
in  the  will,  nor  any  person  who  is  a  loser  by  the  deed,  or 
who  may  receive  any  advantage  from  the  verdict  can  be  a 
witness  for  the  prosecution,  {p)  In  a  case  where  the  name 
of  a  person  was  forged  to  a  receipt,  snch  person  was  holden 
to  be  an  incompetent  witness  to  disprove  the  handwrit- 
ing, (o)  So  where  the  indorsement  of  one  Gardiner  was 
forged  upon  a  promissory  note,  made  payable  to  him  or  or- 
der, it  was  holden  that  Gardiner  could  not  be  a  witness  to 
prove  that  the  handwriting  was  not  his.  (r)  And  where  a 
]ier8on,  having  a  bill  of  exchange  in  his  possession,  indorsed 
a  receipt  upon  it  in  a  fictitious  name,  the  acceptor  was 
holden  not  to  be  a  competent  witness  to  pro\'e  the  payment 
without  a  release  from  the  indorsee.  (.«)  So  a  person  whose 
handwriting  was  forged  to  a  letter  of  attorney,  to  receive 
stock,  waf  holden  incom])etcnt  to  disprove  bis  handwrit- 
i^S'  (0  ^^^^  ^^^  li^^  determination  was  made  in  the  case  of 
an  assignee  of  a  certificate  to  a  navy  bill,  whose  name  was 
charged  to  have  been  forged  to  a  receipt  for  the  money,  (n) 
y^„^  ii  It  seems  to  be  the  prevailing  opinion,  tliat  the  incompe- 

seemt  that  tency  of  such  witucss  is  not  confined  to  the  single  point  of 
iTiil'wm^^  falsifying  the  handwriting,  but  that  he  is  equally  incompe- 
tent to        tent  to  prove  any  other  fact  which  contributes  to   the  proof 

0  By  Loid  Ellcnborough,  C.  J.  in  IW\  t.  q  Eiissel's  case,  O.  B.   1737,    1  Leach  8. 

Boston*  4  East.  582.     See  the  grounds  of  the  Rt'evrs^s  case,  2  Leach  812. 

anoinalj  discussed  in  2  East.  P.  C.  c.  19.  s.  62.  r  Caflfy's  rase,  O.  B.  1729.     2  East.  P.  C. 

p.  993  and  Phil,  on  Evid.  94.  c.  19.  s.  63.  p.  995. 

p  Watt's  case,  3  Salk.  172,  reported  more  t  Taylor's  case,  O.  B.  1779,  1  Leach  114. 

fufiy  in  Hardr.  331.  In  Phil,  on  Evid.  94,  note  /  Rex  r.  Rhodes,  2  Str.  728. 

(4),  the  learned  author  observes,  that  in  4  u  Thornton^s  case«  O.  B.  1794,  2  Leach 

Burr.  2254,  Lord   Mansfield  says,  that   this,  634. 
»nd  other  cases  of  the  same  kind,  were  ''  no' 
'*onsider«f),  m  looked  into"' 
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of  tlic  Torgepy ;  or*  in  nUicr  words,  any  fact  cotnlticive  to  tlic  provB  sny 
general  conclusion.  (:r)     An  executor  of  a  person,    wtiose  "'J'u'"' 
prnmisfiory  note  liad  been  forgeil,  was  rejcctt^U  as  a  witness  ronducivs 
*t«  prove  what  the  prisoner  said  to  him  when  lie  tendered  him  ['ISOS] 
the  note  for  payment,  {y)    This  subject  was  much  discussed  u  the 
"I  a  late  ra.se,  where,  on  a  prosecution  for  forging  a  promis-  s""*"' 
~-y  note,  ou  which  there  was  an  indorsement  in  the  pri-  "" 
ler's  handwriting  of  a  year's  interest  having  been  paid,  a 
ition  was  made,  whether  the  person  by  whom  the  note 
nrted  to  be  made  migltt  prove  that  he  hail  never  paid 
interest  on  the  note,  as  was  pretended  by  the  indorse- 
The  evidence  was  received  at  the  trial,  after  proof 
t  the  fact  of  the  forgery  being  first  given;  but  the  point 
I   reserved  for  the  consideration    of  the  twelve  Judges, 
I  it  seemH  to  have  been  generally  understood  tliat  the  ma- 
rity  of  tbem  considered  the  evidence  inadmissible,  (%)     It 
If  said  Diat  Lord  KllcnborongU,  C.  J..  Macdonald,  C.  B., 
wrence,  J.,  and  Lc  Blanc,  J.,  tltought  tlie   witness  ad- 
jsible,  because  it  had  been  suflictcntly  proved  before  that 
)  note  was  not  signed  by  bim;  and  that  they  thought  hiui 
missible  to  all  points  except  that  of  the  forgery :  hut  that 
«  of  the  other  Judges,  though  they  secmou  to  think  that 
mints  perfectly  'collateral  the  witness   would  have  been 
Ifclsstble,  yet  they  considered  the  point  to  which  he  was 
Ted  aa  contributing  to  prove  the  Ibrgei-y.  (n)     In  a  more 
tilt  case,  of  an  indictment  for  forging  a  promissory  note, 
ippeiirs  to  have  been   the  opinion  of  the  judges,  that  the 
'ter  of  the  note,  which  purported  to   be  payable  on  de- 
td,  at  his  own   abode  or  at  a  London  banker's,  but  was 
I  in  bet  paid  at  either  place,  was  a  competent  witness  to 
!  tlllt  he  had  not  made  it  payable  at  the  banker's  where 
rported  to  be  payable.  (6)     A  case  is  reported,  in  which, 
h  an  indictment  fur  personating  tlie  proprietor  of  stock, 
I  osiiig  his  signature,  such  proprietor  was  admitted  as  a 
,  to  prove  the  amount  of  the  stock  which  he  had  at 
*E,    and   that  the  sum   for  which  the   prisoner  had 
j  Uic  dividend  warrant,  was  the  exact  sum  due  to  r*I504] 
I  at  dw  time,  (r)     In  this  case  the  witness  was  not  oxamin- 
Ito  (be  falsity  of  tlic  signature ;  and  it  seems  that  tlie  facts 
^vhtcb  he  was  examined  might  have  been  considered  as 
dy  coUatcral. 

"here  the  party,  whoso  handWTJting  is  forged,  has  no  in-  ^^^^^  ^, 
t  in  invalidating  llie  instrument  in  <|uc«tion,  be  is  with-  puiy 
'    "la  competent  witness.    Thus,  where  a  bank  note  »'"'•• 


y  Bjr  Adamii  8.  In  Rex  v.  G«a.  Btmling, 
TM/if^,  Mifch,  176T,  S  Eaut.  P.  C.  c.  19.  i. 
t9.  Ik  Mf. 

>  Ctoefcer'*  cut,  IB06,  S  Stw  R.  ST.    1 

wtk,  m.  Phil,  on  Etid.  93. 

r  nU.  oa  Evid,  94. 
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6  Tteblc'a   CMo.    1B10,  3  Tsunl.  3ZS. 
Leach  1040. 

e  Put's  csM,  O.  B.  ITST,  1  Uwb  434.  S 
East.  P.  C.  c.  ID.  a.  95.  p.  99T.  gal  h« 
nu  nai  uianiin«a  u  la  iba  fJHtttf  rftt* 
alpiaiuFff-  
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handwrit-  WHS  forgcd  ill  tlic  name  of  one  of  the  cashios  of  tlie  bank 
>°cj'  of  England,  he,  not  being  personally  chargeable,  was  holdea 
nofnurett'  to  be  a  witness  to  pi-ove  the  forgery,  though  he  had  given 
in  inTAii-  security  for  the  faithful  discharge  of  his  duty,  (d)  Andy  in 
b«  to"cteiir.  ^  ^^^^  where,  upon  a  prosecution  for  forging  an  acceptance 
lyacom-  *  to  a  bill  of  exchange,  it  appeared  that,  though  the  hankers 
pttftBt  wit-  at  whose  house  it  was  made  payable  had,  u  the  first  in- 
°**'  stance,  when  they  paid  it,  debited  the  account  of  flie  sap-, 

posed  acceptor  witli  the  payment,  yet  that,  afterwards  beiqg 
satisfied  of  the  forgery,  they  had  given  his  account  credit  flir 
the  same  sum,  the  supposed  acceptor  was  admitted  as  a  wit- 
ness to  prove  that  his  name  was  forged,  (e)  So  a  penm  in 
whose  name  a  receipt  was  forged  has  been  admitted  as  a 
witness,  having  been  paid  the  money  by  the  debtor  in  frand 
of  whom  the  forgery  was  committed.  (/)  And  whore  a 
man  was  indicted  for  forging  a  receipt,  and  the  person 
whose  name  was  forgeil  had  i-ecovered  the  money  from  the 
prisoner,  he  was  admitted  as  a  witness  to  prove  the  for* 
gery.  {g)  So  where  A.  remitted  a  bill  to  B.,  and  made  it 
payable  to  B.,  for  the  purpose  of  paying  the  debt  of  A.  to 
a  third  person,  and  not  on  his  own  account,  B.  never 
[  1505]  ^having  received  the  bill,  and  having  no  interest  in  i^ 
was  agreed  to  be  a  competent  witness  to  prove  that  a  forg- 
ed indorsement  on  the  back  of  it  was  not  his  handwrit- 
ing. (A) 

In  several  cases,  the  supposed  testator  of  a  forged  will 
has  been  admitted  as  a  good  witness  to  prove  the  will  to  be 
a  forgery,  witliout  any  objection  being  made  to  the  testi- 
mony, (i)  And,  though  it  is  said  to  have  been  decided  in 
one  case  that,  on  an  indictment  for  forging  a  seaman's  will, 
an  executor  named  in  u  subse(|uent  will  was  not  a  compe* 
tent  witness  to  prove  tlie  fii*st  a  forgery ;  (fc)  yet  it  is  fuf- 
ficult  to  discover  any  principle  upon  w*hich  such  a  dedsioB 
can  be  supported.  The  will  in  which  he  was  named  ex- 
ecutor, being  the  last  will  of  the  testator,  was  the  onJIy  one 
which  could  have  a  legal  operation;  and  the  executor  does 
not,  therefore,  appear  to  have  had  any  interest  in  flie  ques- 
tion relating  to  the  former  will,  by  which  even  his  credit 
could  have  been  deemed  to  be  affected.  [1) 
Of  the  re-  In  cascs  wherc  tlie  witness  appears,  ujmu  the  prindpiea 
ihe'obec-  ^^^^^^  hsiSQ  been  above-mentioned,  to  be  interestedf  there« 
tioD  to  the  is  no  doubt  that,  if  he  be  divested  of  such  interest  by  re- 

d  Newland's  case,   O.  B.   1784.   1  Leach  332. 

311.    t  East.  P.  C.  c.  19.  s.  18.  p.  1001.  t  Sterling's  case,  O.  B.  1773,  1  Ltach99. 

e  Usher's  case,  O.  B.  1759,  2  East.  P.  C.  Coogan's  case,  O.  B.  1787.     I   Leach  44S. 

c.  19.  s.  66.  p.  999.    1  Leach  48.  2  East.  P.  C.  c.  19.  s.  67.  p.  1001. 

/  Testick's  case,  1774,  2  East.  P.  C.  c.  19.  k  Rex  v.  Robert  Rhodes,  e9r,  Reynoldi,  B. 

■.  36.  p.  925.,  and  s.  66.  p.  1000.  O.  B.  1742.    1  Leach  24. 

g  By  Willes,  Lord  C.  J.,  in  Wells's  case,  /  See  2  East.  P.  C.  c.  19.  s.  63.  p.  995, 

BttIL  N.  P.  289.  996.    1  Chit.  Grim.  L.  598. 

K  Sponsonbv's  case.,  O.  B.  1784,  1  Learh 
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lease,  paymeiity  or  otherwise,  at  tlic  time  he  is  ready  to  be  competen- 
swoniy  it  is  no  objection  to  his   competency,  whatever  it  ^^,^^^1, 
may  be,   under  cerbun   circumstances,  to  his  credit  (m)  TreieaiM/ 
Thus  it  was  holden  that  a  release  from  the  liolder  of  a  pro- 
miasory  note  to  the  suppositd  drawer  in  whose  name  it  was 
^ihrged,  (fliere  being  no  other  name  on  the  note  to  whom  [^1506] 
the  drawer  could  be  liable,)  made  him   a  competent  wit- 
ness to  prove  the  forgery  of  his  handwriting,  (n)    But  a 
witness,  by  whom  a  bill  of  exchange  purports  to  be  in- 
dorsed,  is  not  rendered  competent  by  a  release  from  the 
person  to  whom  the  bill  in  question  had  been  uttered,  but 
who  bad  not  given  any  value  for  it ;  for  he  has  no  intei*est 
in  the  bill;  and  tlie  prisoner  appearing  to  be  the  holder,  a 
release  from  any  other  person  would  not  be  effectual,  (o) 

If  tbe  party  who  wishes  to  call  a  witness  tender  a  re- 
lease to  bim,  and  he  refuse  to  accept  it,  or  the  witness,  hav- 
ing a  claim,  lander  a  release  on  his  part,  which  is  refused, 
he  may  be  examined  as  a  witness,  (p) 

Where  the  party  whoso  handwriting  is  forged,  has  no  ^"  <»  the 
such  interest^  and  is  therefore  a  competent  witness,  it  seems  ^^V^' 
to  have  been  considered  in  some  cases,  that,  being  the  best,  he  the  pafty 
18  the  only  witness,  if  living,  to  pi-ovc  the  forgery :  but  it  is  ^^^  . 
observed,  that  this  is  not  confirmed  by  the  current  of  autho-  in'JTis^forr 
rities  to  socb  an  extent,  tliough  the  testimony  of  such  witness,  ged,  being 
when  disinterested,  must  doubtless  be  the  most  satisfactory  j;°SS*J!f^ 
of  any  on  the  question  of  his  own  handwriting,  (q)  witnen  to 

Tbe  prisoner,  Captain  Smith,  was  tried  for  uttering  a  prove  ^be 
foiled  receipt  of  one  George  Maughan,  a  butcher,  at  the  ^^'p'y- 
island  of  Granada,  upon  a  bill  for  butchei*'s  meat,  supplied  c^?\he 
to  the  ship  of  which  the    prisoner   was  captain ;   and  the  person 
criine  was  effected  by  altering  the  figui*es  in  the  quantity  of  "^^^^^ 
meat^  and  in  the  sum  they  amounted   to,  with  intent  to  forged7or' 
charge  one  Trinder,  the  owner  of  the  ship,  with  larger  dis-  tbe  purpose 
bursements  *than  the  captain  had  really  laid  out    To  prove  [*1507] 
fliat  fliese  alterations  were  forgeries,  and  not  the  hand- writ-  ofimpoting 
ing  of  Maughan,  one  Greenwood  his  partner  was  produced,  ™J^IJ""* 
as  one  who  was  acquainted  with  Maughan's  hand :  but  as  it  with  whom 
did  not  appear  that  Maughan  was  dead,  it  was  holden,  that  as  ^^  ^^  ^^ 
he  coald  give  the  best  and  most  satisfactory  evidence  whether  a^  "^ 
the  alterations  of  the  bill  were  or  were  not  forged,  no  evidence  whom  be 
but  bis  could  be  admitted  of  the  forgery,  he  having  no  degree  ^^^^^  ^"® 
of  interest  in  the  question,  and  being  a  competent  witness  to  responsi- 
that  liM:t  (r)  bie,  is  Uie 

m  t  East.   P.  C.  c.  19.  s.  69.  p.  1002,  o  Rex  v.  Young,  IVorcesler  Lent  Ass.  1805. 

1008.  Dr.  I>odd*s  case,  O.  B.  1777.    1  Leach  Phil,  on  Evid.  103. 

157,  where  tbe  Earl  of  Chesterfield,  the  sup-  p   Goodtitie,  dem.     Fowler  v.  Welford, 

poaed  obligor  of  the  forged  bond  was  adroit-  Doug.  139. 3  T.  R.  35.  Peake  Evid.  174.  Phil, 

ttd  to  difproTe  his  signature,  on  producing  on  Evid.  104. 

a  rclean  from  the  supposed  obligee.    Tay-  q  2  East.  F.  C.  c.  19.  s.  66.  p.  999. 

lor*s  case,  an/e,  1502.  r  Smithes  (Captain)  case,  €or.  Gould,  J.  and 

is  Akaburst^i  case,  eor.   Lord  Mansfield,  Yates,  J.  O.  B.  1768.    8East.P.C.c  19. «. 

C,  J.,  1776,  1  I^acb  150.  67.  p.  1000. 


IMl 


Of  Fargtry. 


[■#0K    I¥m 


proper  «ril- 

MMtO 

provt  th* 
Ibrgcry  of 

hilOWB 

handwrii- 

MM. 

Holden 
thattbt 
bamtwrit- 
infof  a 
cashier  of 
Ibe  Bank 
■night  ba 
diiprorad 
by  any 
otbtr  par- 
foaac* 
quaintad 
with  it. 

Tha  avi- 
dcnca  of 
tha  paraont 
acquaiotad 

[♦1508] 

with  tha 
baDdwrit- 
Ingt  coMi- 
darvd  not 
toba  infa- 
rlof  or  M* 
coiidary. 


jflj^nd  writ- 
ing cannot 
be  proved 
by  compa- 
rUan  with 
a  ganuioe 

Eiper. 
ut  per- 
toneof 
skill  may 
be  examin- 
ed at  to  the 
haiidwrit- 
iagboing 
genaine»  or 
an  imita- 
tioa«  from 
it!  ap- 
pearance. 


But  in  ft  subsequent  case  of  a  prosecution  for  the  forgery 
of  ft  bank-note  it  was  ruled  that  the  handwriting  of  the 
casbier  of  the  Bank  mi^t  be  disproTed  by  any  otiier  person 
who  was  acquainted  with  his  hanawriting.  (s)  And  in  a  case 
which  was  referred  to  the  consideration  of  the  Judges^  a  oon* 
viction  for  forging  a  bank-note  was  holden  good,  thourii  thero 
had  been  no  testimony  of  the  cashier  at  the  trial  to  disprove 
his  handwriting,  and  the  forgery  of  the  note  had  been  prored 
by  other  evidence,  which  shewed  that  the  instnunent  was 
false  in  all  its  parts,  in  the  texture  of  the  paper,  tte  water 
mark,  the  engraving,  the  ink,  and  the  written  datn  of  the 
year,  which  was  1798, thou^  the  printed  date  under  the  Bri- 
tannia was  1799 ;  being  altogether  proved  to  be  such  as  the 
Bank  never  made  or  issued,  (i) 

Upon  this  subject  an  able  writer  upon  tlie  law  of  evidence 
obsertes,  that  the  evidence  of  persons  well  acquainted  with 
the  character  of  tlie  supposed  writer  of  an  instruincut,  for  the 
purpose  of  proving  or  aisproving  the  handwriting,  is  not  in  its 
nature  inferior  or  scconilary.  He  says,  **  though  it  may  ge- 
nerally be  true  that  a  writer  is  best  ^acquainted  with  his  own 
handwriting,  yet  his  knowledge  is  acquired  precisely  by  the 
same  means  as  the  kiiowlcilge  of  other  persons^  who  have 
been  in  the  habit  of  seeing  him  write,  and  diflbrs  not  so  much 
in  kind  as  in  degree.  The  testimony  of  such  personsy  there- 
fore, is  not  of  an  inferior  or  secondary  species  $  nor  does  it 
Sive  any  i*ea8on  to  suspect,  as  in  the  case  where  primary  evi- 
ence  is  withheld,  that  the  fact  to  which  tliey  speak  isnot  tive. 
It  is  tlie  common  practice  to  i*eceive  sucli  testimony  in  or- 
dinary cases ;  and  in  prosecutions  for  capital  offences  it  must 
be  equally  admissible."  (u) 

It  is  stated  as  an  established  rule  of  evidence  tliat  hand- 
writing cannot  be  proved  by  comparing  the  paper  in  dispute 
with  any  ot}ior  paiicra  acknowledged  to  be  genuine,  (x)    But 
in  a  case  whci*c  the  point  was  wlictlier  a  will  had  been  forged, 
and  a  paper,  ])urporting  to  be  instructions  for  the  will,  in  the 
handwriting  of  the  testatrix,  became  material,  a  question  was 
put  to  a  clerk  of  the  post-office,  who  had  been  used  to  in- 
spect franks  and  detect  forgeri&s  if  he  could  judge  whether 
the  instinictions  were  written  by  tlie  same  person  who  was 
admitted  to  have  written  a  certain  memorandum  at  the  bottom 
of  the  instructions,  and  who  was  suspected  of  having  been  tho 
contriver  of  tlie  will ;  and  the  question,  though  objected  to,  is 
said  to  have  been  allowed  by  the  court  {y)    It  is,  however, 
obsei*vcd,  u]>on  this  evidence,  that  it  was  a  mere  comparison 
of  handwriting  ;  and  a  sort  of  conipaiison  tho  least  of  all  to 


f  Hng^s^f  cate,  cor.  Le  Blanc,  J.,  Exeter, 
Spr.  Am.  1802.  2  East.  P.  C.  c.  19.  s.  G8.  p. 
1002.  And  foe  Dowiies's  case  post,  1511, 
where  a  father  was  admitted  to  disprove  the 
hendwritlnc  of  bis  son,  who  was  at  Jamaica. 

f  M'Guire^i  ca^e,   1801.    t  EaM.  P.  C.  r. 


19.  s.  68.  p.  1003. 

u  Phil,  on  Evid.  179. 

X  Id.  Ilnd.  428. 

V  Goodiitle  r.  Braham  Ttrial  at  bar  in  K.B.) 
4T.  R    197. 
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be  trusted,  as  it  was  an  attempt  to  trace  a  resemblance  between 
two  papers  wbich  the  writer  would  endeavour  to  make  as  un- 
like as  possible.  (%)  In  tlie  foregoing  case,  the  clerk  of  tlie  post- 
office  *was  also  allowed  to  speak  to  the  general  appearance  [*1509]| 
of  the  handwriting  of  the  instructions,  and  to  say  whether, 
from  his  general  knowledge  of  writing,  the  instructions  were 
a  natural,  or  an  imitated  band^  ihis  matter  being  considered 
as  a  question  of  art,  which  might  be  answered  by  a  witness  of 
skill  and  experience,  (a)  The  subject  underwent  very  con- 
siderable discussion  in  a  subsequent  case ;  {b\  from  which,  it 
is  said,  this  distinction  may  properly  be  made,  namely,  that 
pwaons  of  skill  may  be  called  to  ascertain,  whether  hand- 
writing is  genuine,  or  whether  it  was  written  at  interrupt»l 
strok^like  the  writing  of  a  person  attempting  to  imitate  the 
hand  of  another :  but  that  they  cannot  be  asked  whether  the 
same  hand  which  wrote  another  paper  ¥nrote  also  the  feigned 
paper,  (c) 

Where  flie  question  is,  whether  a  seal  has  been  forged,  seal 
engravws  may  be  called  to  shew  a  diflTerence  between  a  genu- 
ine impression  and  that  supposed  to  be  false,  (d) 

With  respect  to  the  admission  of  his  owq  handwriting  by  ^  ^«  •^i- 
a  party  accused,  a  case  is  reported  where  upon  an  indict-  ui^wn^ 
ment  against  Richard  Beatty  and  two  others  for  a  conspiracy  bandwrit- 
*to  defrand,  by  means  of  a  fraudulent  acceptance  of  a  bill  of  [*1610] 
exchange^  flie  indictment  averred  that  Beatty,  in  pursuance  ing  by  a 
of  the  conspiracy,  did  frauduUnttyf  &c.  write  hia  acceptance  ^J^^^' 
to  the  bill ;  and  no  other  evidence  was  given  either  of  the  fact 
of  writing  the  acceptance,  or  of  the  handwriting  of  Beatty, 
than  that  of  a  witness,  who  proved  that  the  bill,  with  the  ac- 
ceptance vrritten  upon  it^  was  shewn  to  Beatty,  who,  being 
asked  whether  it  was  a  good  bill^  answered  that  it  was  very 
good.    The  defendants  were  convicted,  and  a  question  reserv- 
ed for  the  consideration  of  the  Judges,  whether  this  evidence 
su^Mirted  the  allegation  in  the  indictment  that  Beatty  wrote 
the  acceptance :  and  all  the  Judges  were  of  opinion  that  it 
was  proper  evidence  to  be  left  to  the  jury,  upon  which  they 


M  PbU.  on  Evid.  43a  lo  Gary  v.  Pitt. 
pBaJte  OB  Evid.  Ixxxv.  upoD  a  question  being 
put  by  iJm  counsel  to  a  witness,  whether,  hav- 
JBg  boon  used  to  detect  forgeries,  he  could  say 
if  tfao  handwriting  in  question  was  a  genuine 
hudwriting,  or  otherwise,  Lord  Kenyon,  C. 
i*,MM  bo  could  not  receive  such  evidence; 
and  obtorrod  that  though  it  was  received  in 
Btvott  V.  Braham,  he  had  not,  in  his  charge 
to  tfao  jury,  laid  any  stress  upon  it. 
*  nGoodtitle  v,  Braham,  on/e,  1508,  note  (y). 
Hut  witDOss  and  another  clerk  of  the  post-of- 
ficei  who  was  also  examined,  admitted  on 
their  cross-examination,  that  they  had  never 
detected  an  imitation  of  the  hand  of  a  very 
old  person  who  wrote  with  difficulty,  and 
might  be  supposed  frequently  to  stop.    And 


they  said  that  their  principal  means  of  know- 
ledge was  by  seeing  whether  the  letters  were 
painted,  that  is,  gone  over  a  second  time  with 
the  pen  ;  which,  however,  they  admitted  might 
happen  to  any  person  from  a  failure  of  ink. 

0  Rex  r.  Cator,  cor,  Hotham,  B.  Maidtione 
Spr.  Ass.  1802.  4  Esp.  117. 

c  Phil,  on  Evid.  430.  Peake  on  Evid.  US* 
In  this  case  of  Rex  r.  Cator,  Hotham,  B.  said, 
'*  I  perfectly  agree  with  the  counsel  for  tho 
prosecution  that  there  is  no  difference  in  point 
of  evidence^  whether  the  case  be  a  criminal  or 
a  civil  case ;  the  same  rules  must  apply  to 
both." 

d  By  Lord  Mansfield,  C.  J.  in  Folkoi  «• 
Chad,  1783,  MS.  cited  in  Phil,  on  Evid.  327. 
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might  found  their  verdict  that  Beatty  wrote  the    aixep- 
tance.  (r) 
Quettioni       Questions  have  fi*equently  arisen  as  to  the  neceasaiy  proof 
proof  oHhe  ^^  ^^  identity ,  or  non-existenre»  of  the  person  whose  name  is 
biotity  or  charged  to  bo  forged. 

non-cicM-        In  ^  case  which  has  been  already  mentioned,  in  which  it 
th!i*i^rMD   ^'^  holden  that  the  payee  of  a  bill  of  exchange  was  a  oom- 
whoM        petent  witness  under  the  circumstances  to  prove  tiiat  his 
chirred  to  ^^^^  indorsed  thereon  was  a  forgery,  (/)  it  inrtlier  became 
be  forKcd.   necessary  to  shew  that  such  payee,  whose  name  was  Wm. 
Sponwn-    Pearce,  was  the  identical  y\m.  Pearce  to  whom  the  bill  was 
by*icaM.    made  payable.    The  drawer  of  the  bill,  whose  testimony 
proof  o/the  ^'^  considered  as  the  best  evidence  of  the  fact,  was  not  pro- 
ideoiity  of  duced ;  and  the  question  was  then  raised  whether  a  letter  of  ad- 
•  KiroV'^  vice  which  Pearce  had  received  from  the  drawer,  with  whom 
cichangc.  h^  ^>^  intimate,  signifying  that  such  a  bill  had  been  re- 
mitted to  him,  and  drsiring  hiui,  as  an  act  of  friendship^  to 
pay  the  produce  to  one  Coles,  in  discharge  of  a  debt  iniich 
the  drawer  owed  to   Coles,   was  sufficient  evideBceii    And 
Adair,  Serjt  Recoi*der,  before  whom  the  prisoner  was  tried, 

[*15111  *^^^^  ^''^^  ^^  ^^  '^^^  sufficient;  and  the  testimony  of  Pearce 
to  shew  the  handwritiug  to  be  forged  was  ultimately  re- 
jected, on  the  ground  that  though  he  might  shew  it  not  to  be 
liis  own  handwriting*  yet  it  might  be  the  handwriting  of 
another  Wm.  Pearce,  to  whom  the  bill  might  be  payable,  {g) 
But  upon  this  case  a  doubt  is  suggested  whetiier  tiie  tact  of 
Wm.  Pearce   being  an   intimatt*;   acquaintance  and   corns* 
pondcnt  of  the  drawer,  no  evidence  being  given  of  the  ex- 
istence of  any  other  Wni.  PeaiTC  to  whom  it  might  be  snp- 
jiosed  that  the  bill  was  made  payable,  was  not  sufficient  evi- 
dence of  the  identity  of  the  payee :  and  it  is  observed  that 
under  the  circumstances  of  the  case  he  had  no  interest  in 
proving  himself  to  be  the  i*eal  payee.  (A) 
Parr*scase.      \  (»ase  has  been  already  mentioned  where,  upon  an  indict- 
of*«oIck*"   inent  for  personating  a  proprietor  of  stock,  such  proprietor 
examined    was  examined  as  a  witness,  to  shew  the  amount  of  the  stock 
MsTd^en-     he  had  at  the  bank ;  and  that  the  sum  for  which  the  prisoner 
tity!  *^"'     had  obtained  the  dividend  warrant  was  the  exact  sum  due  to 
him  at  the  time ;  evidence  wliich  would  have  the  eflect  of 
proving  his  identity.  (/) 
Downcs*8        tijp  pi-isoner,  James  Downes,  was  indicted  for  forging  a 
Where  Uie  bill   of  exchange   purporting  to   have  been  drawn   by  one 
name  of      Andrew  Holme,   payable  to  the  oi*der  of  John    Sowerby. 
aiid  a^«o  *'  From  some  letters  written  by  the  prisoher  after  his  appre- 
that  of       hension  it  clearly  api>eared  that  the  name  of  the  supposed 

e  Hevey,  Reatiy,  and  M'Cartv  (case  of)  cordcr,  O.  B.,  I7S4.     I  I^ach  332.    2  East, 

O.  B.,  1782,  East.  T.,  22  Geo.  III'.  2  East.  P.  P.  C.  c.  19.  8. 65.  p.  996,  997. 

C.c.  19.  s.  5.  p.  858.  note  (a).     1  Leach  232.  h  2  East.  P.  C.  c.  19.  s.  65.  p.  997. 

/  Sponsonby's  case,  ante  1505.  ?  Parfs  case,  ante  1503,  1504. 

^Sponsonby*s  case.  eor.  Adair,  Scrit.  Ri> 
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drawer^  Andrew  Holme,  who  was  the  prisoner's  uncle,  was  the  indor- 
forged :  and  it  also  appeared  from  the  same  letters  that  the  J^' gd'on 
John  Sowerb/f  ^ose  indorsement  was  intended  to  be  coun-  a  bill,  it 
terfeited  by  tiie  prisoner,  was  the  son  of  another  person  of  was  boiden 
the  same  name  at  Liverpool.    A  witness  to  whom  the  pri-  "» objw- 
soner  paid  away  the  bill  stated  that  he  questioned  the  pri-  tion  that 
soner  at  the  time,  and  that  the  account  he  gave  was  that  tlie  ^*  <J'*wer 
drawer  of  the   bill,  Andi*ew  Holme,  was  a  gentleman  of  Ta^ied^o 
•credit  at  Liverpool,  and  the  indorser  a  cheesemonger  there,  ['('15121 
who  had  received  the  bill  in  payment  for  cheeses ;  and  the  prove  upon 
prisoner  further  said  that  he  might  depend  on  it  it  was  a  ^.^^"^  ^^ 
good  bUL    Neither  Andrew  Holme,  nor  John  Sowerby  the  drawiT' 
son  were  called  as  witnesses ;  but  John  Sowerby  the   father  there  ' 
was  produced,  and  he  swore  that  the  indorsement  was  not  ^^^^  ^^° 
his  handwriting;  that  he  had  lived  thirty-six  years  in  Liver-  name^at 
pool,  and  knew  no  other  person  of  the  same  name  there,  the  place; 
either  a  cheesemonger  or  otherwise,  except  his  son,  who  had  \^^^  -^ 
left  him  about  four  months  before,  and  afterwards  carried  might  be 
on  the  same  business  of  a  cheesemonger  in   Dean-street,  s^s^nby 
That  his  son  had  failed,  and  was  lately  gone  to  Jamaica,  dloce^^'* 
That  flie  indorsement  was  not  at  all  like  his  son's  hand-  who  the 
writing ;  and  he  did  not  believe  it  to  be  his.    That  the  pri-  ^^^^l 
soner  and  his   son  were  acquainted,   and  the  prisoner  had  tbe^^rson 
bought  corks  of  him.     Another  witness  also  proved  that  the  whofe 
indoraement  was  not  like  the  handwriting  of  the  son,  and  forge^^t^g 
that  he  did  not  believe  it  to   be  his.    An  objection  was  the  payee 
taken  on  behalf  of  the  prisoner,  that  Andi*cw  Holme,  the  ^^  ''"* 
drawer  of  the  bill,  ought  to  have  been  called  to  pi-ove  what    "'^'^' 
John  Sowerby  it  was  in  whose  favour  it  was  drawn ;  but 
the  evidence  was  left  by  tlie  learned  Judge^  who  tried  the 
prisoner,  to  the  jury,  and  the  prisoner  was  found  guilty.    And 
the  point  being  afterwards  submitted  to  the  consideration  of 
the  twelve  Judges,  they  were  all  of  opinion  that  the  convic- 
tion was  proper.    BuUcr,  J.,  whc»  afterwai*ds  passed  scn- 
.tence  upon  the  prisoner,  in  adverting  to  the  reasons  upon 
which  the  opinion  of  the  Judges  pi*oceeded,  said  that  the  ob- 
jection supposed  that  there  was  a  genuine  drawer  of  the  bill; 
whereas  it  was  apparent,  fi*om  the  prisoner's  own  acknow- 
ledgments in  his  letters,  that  the  name  of  the  drawer,  as  well 
as  that  of  the  indorser,  was  forged  by  the  prisoner :  and  if 
no  real  drawer  existed,  and  the  objection  were  allowed,  it 
would  be  to  excuse  one  forgery  because  another  had  been 
committed.    He  observed,  in  the  second  place,  that  the  pri- 
soner himself  had  ascertained  who  was  intended  by  the  John 
Sowerby  whose  indorsement  was  forged ;  for,  when  he  ne- 
gociated  the  bill,  he  represented  him  to  be  a  cheesemonger  at 
^Uverpool ;  and  by  another  letter  of  the  prisoner  it  was  clear  r*1513| 
that  he  meant  Sowerby  the  son ;  for  thereby  he  requested 
his  nncle  to  go  to  Sowerby's  mother,  and  desire  her  to  say 
nothing  about  it,  whether  he  had  any  ronrern  or  not.  or 
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whether  he  indorsed  it  or  not    And  he  concluded  by  nyinc 

that,  it  being  proved  that  the  indorsement  was  not  llie  hand- 

writing  of  Sowerby  the  son,  tlie  evidence  of  the  forgery  was 

full  and  complete,  and  the  conviction  right  (fc) 

^^^^  It  has  been  already  observed,  that  ti^e  publication  of  the 

£iM^^e,  forged  instrument,  with  Icnowledge  of  the  fact,  is  made  a  sob- 

wbereSe    stautive  offcnce,  by  most  of  the  statutes  which  relate  to  Ibr- 

wi^k^w^  S^^y ;  (^)  ^n^  in  c^^»  "^f  ^hi»  ^^^^  ^®  Icnowledge  of  the  fad, 
lt6%9  of      or,  as  it  is  frequently  termed,  the  guiUy  knowledge,  becomes 
the  fact  ii  ^  material  part  of  tlie  evidence.    The  subject  has  come  im- 
subuntive    dcr  Consideration  in  several  modem  cases, 
offeoce.  Two  prisoners  were  indicted  for  disposing  of,  and  putting 

Wyiie*!      away  a  forged  bank-note  for  one  pound,  knowing  the  wame  to 
?'*a  an     ^^forgtd.  it  was  proved  that  they  put  off  the  forged  note  stated 
iadictiiient  in  the  indictment  at  the  shop  of  one  John  Hind ;  and  then, 
for  utter-     in  order  to  shew  that  they  knew  the  note  to  be  forged,  eri- 
Ikfbank'^*  dence  was  offered  to  prove  that  they  had  before  passed  other 
Bote,         forged  notes  to  other  persons.    This  evidence  was  objected 
^°<^^^s     to  by  the  counsel  for  tiie  prisoners,  wlio  urged  that  no  eri- 
for^i,       dence  could  be  given  of  any  transaction  not  stated  in  the  in- 
evidence     dictment,  sincc  the  prisoners  could  not  be  prepared  to  de- 
^y  ^^     fend  themselves  against  a  charge  of  which  they  had  no  notice. 
nther         But  the  learned  Judges,   before  whom  the  prisoBers  were 
forged         tri^,  overruled  the  objection.     Lord   EUenboroi^^  C.  J. 
vhigVwn    said,  <*  Certainly  no  different  rule  of  law  can  prevail  wifli 
uttered       rcspect  to  prosecutions  by  the  Bank  from  those  oommenoed 
by  the  pri-  by  any  other  person.    This  point,  however,  is  not  new ;  it 
ordel'to"     ^  as  i-eserved  in  the  case  of  The  King  r.  Tattersall,  whid 
shew  his      was  tried  at  Lancaster,  in  1801,  by  Mr.  J.  Chambre,  and 
[*1514]  received  the  collective  voice  of  the  Judges.     *The  qneslxm 
knowledge   was,  whether  in  giving  evidence  to  prove  an  allegation  that 
ger^.°  ^^^'  ^'*®  party  uttered  a  bank-note  knowing  it  to  be  forged,  the 
prosecutor  might  give  the  conduct  of  the  prisoner  in  evi- 
dence, to  shew  his  knowledge  of  the  forgery  ?     The  learned 
Judge  reserved  the  question,  whether  the  prisoner  had  nof 
furnished  pregnant  evidence,  and  whether  the  jury,  from  bis 
conduct  on  one  occasion,  might  not  infer  his  knowledge  OB 
another  ?     The   opinion  of  the  Judges  was,  that  the  joij 
were  at  liberty  to  make  such  inference.     The  prisoner  does 
not  come  unprepared ;  it  is  alleged  that  he  uttered  a  note, 
knowing  it  to  be  forged.     Are  we  then  to  exclude  all  evi- 
dence, but  what  Is  furnished  by  this  particular  transaction, 
sincc  without  other  evidence  it  is  impossible  to   ascertain 
whether  the  party  uttered  the  note  with  knowledge,  or  under 
circumstances  which  shewed  the  uttering  to  be  venial  ?    I 
remember  a  case  in  which  a  person  came  to  Manchester  vnth 

k  Downes^s    case,    Lancaster   Sum.    Ass.         m  Ante  1412. 
1789,  Mich.  T.  1789.    2  East.   P.  C.  c.  19. 
5.  65.  p.  997. 
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a  large  parcel  of  forged'  notes ;  his  whole  demeanor  afforded 
pregnant  evidence  of  the  mind  and  purpose  for  which  he 
came;  and  a  question  was  made,  whether  that  evidence 
should  be  received ;  for  it  was  said  that  it  would  be  trying 
the  prisoner  for  other  utterings.  But  if  crimes  do  so  in- 
termiXy  the  court  must  go  tlirough  the  detail.  I  remem- 
ber a  case  where  a  man  committed  tlircc  burglaries  in  one 
night;  betook  a  shirt  at  one  place,  and  left  it  at  another; 
and  they  were  all  so  connected  that  the  court  went  through 
the  history  of  the  three  different  burglaries.  The  more  de- 
tached in  point  of  time  tlie  pi*evious  utterings  are,  the  less 
*  relation  fliey  will  bear  to  tiiat  stated  in  the  indictrfent. 
But  in  such  case  tlie  only  question  would  be,  whether  the 
evidence  was  sufficient  to  warrant  the  inference  of  know- 
ledge from  such  particular  transactions  ?  It  would  not  make 
the  evidence  inadmissible.  Such  evidence  may  come  out 
fi*om  these  circumstances  as  to  leave  no  doubt  that  the  pri- 
soners must  have  known  what  sort  of  pajicr  they  were  pass- 
ing.''(n)  r*1515] 

*In  a  subsequent  case,  the  prisoner  was  also  indicted  for  BairicMe. 
disposing  of  and  putting  away   a  forged  bank-note,  which  ^^^^ 
purported  to  be  a  promissory  note  of  the  governor  and  com-  indictnrant, 
pany  of  the  Bank  of  England,  knowing  tlie  same  to  be  forged.  ®^**^5"^?," 
Clear  proof  was  adduced,  that  the  note  in  question  was  for-  of  uir    * 
ged,  and  that  it  had  been  uttered  by  the  prisoner  at  East  prisoner 
Bourn,  on  the  17th  of  June  1807 ;  so  that  the  only  remaining  JjJJJ2j*5mg 
question  was,  as  to  his  guilty  knowledge  of  the  forgery.    To  before  ut- 
establish  this,  evidence  was  offered  and  admitted,  that  on  tered  ano- 
thc  20th  of  March  preceding,  he  had  passed  off  a  JE 10.  Bank  ^^^^  J^^*** 
of  England  note  likewise  forged,  and  of  the  same  manufac-  the  same 
ture^  and  that  thei*c  had  been  paid  into  the  Bank  of  Eng-  manufac- 
land   various  forged  notes,  dated  between  Dec.  1806,  and  l"TOof"a 
March  1807,  all  of  the  same  manufacture,  and  having  dif-  number  of 
ferent  indorsements  upon  them,  in  tlie  liandwriting  of  the  pri-  ^^^J^ 
soner.     It  likewise  appeared,  that  when  he  was  apprehended  bToiTn 
he   had   in  his   possession    paper  and   implements   fit   for  circulation 
making  notes  of  the  same  kind  with  those  produced.    The  JJJ^J^^ 
prisoner  was  found  guilty :  but  sentence  was  i*espited  for  the  of  the 
purpose  of  taking  the  opinion  of  the  twelve  Judges,  as  to  the  »*««  "»»- 
admissibility  of  tliis  evidence.    They  were  of  opinion,  that  JJIJtSVhtT' 
it  was  admissible  to  prove  the  knowledge  of  the  prisoner  that  prisoner'! 
the  note  was  forged ;  and  that  every  thing  whicli  he  said  or  **.*"^J"''^|[g 
did  was  pi-opcr  to  be  admitted  to  shew  his  knowledge  of  the  bTck^of 
forgery  (o)  •  *beni. 

n  Wylic  and  another  (case  of),  cor.  Lord  ledge    in    uttering    counterfeit   money  ;  and 

Ellenborougb  C.  J.,  Heaih  J.  and  Thomson,  Phil.  onEvid.  (3d  edit.)  142,  143. 

B«  O.  B.  1804.     1  New.  R.  92.  S.  C.  by  the  o  Rex  r.  Ball,  Lewts  Sum.  Ass.  1808.  1 

name  of  Whiley  and  Haines,  2.  Leach  983.  Campb.  334. 
And  see  on/f ,  p.  117, 1 18.  as  to  thn  guilty  know- 

VOL.  ir.  ^"^ 
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Ciocker%  111  aiititlicr  ra.sc,  where  the  prisoner  nvas  indicted  for  fbrg- 
case.  inga  |iniiniss<ir>'  note,  (not  a  note  ot  the  bank  of  Eb^ah^) 
ff"i!noihri  a"*'  '^l**"  *"»'  uilrriiig  iu  evidence  was  given  that,  in  the 
forgeti  same  p4)rket-boiik  belonging  to  the  prisoner  in  which  the 
^or"in  th^-  ^"^^K^*'  ''*^^^'  ^^  **"*  found,  on  which  tlie  indictment  proceeded, 
•atm*|!ock-  tliere  \\a^  al^t  t'oinui  another  promissory  note,  for  lOOL, 
et-book  paysible  to  thr  prisuiier  or  order,  appearing  to  be  signed  by 
[*l/i16]  •one^Vm.  (iap|HT.  which  Wm.  Gapper  proved  not  to  be  hu 
where  the  handwritinc,  aiid  tliat  he  never  owed  tiie  prisoner  lOOL  This 
found  on  evideiwe  of  (iap|ierN  note  was  objected  to  by  the frieoner's 
which  ih«  counsel,  but  tl:r  Judge  received  the  evidence,  (p) 
'  rocViBded*  '''"**  puni.shineiit  of  forgery  at  common  law  ia,  as  for  a 
p'll^^J^/  *  mis<lemeanor,  by  fine,  impriscinroent,  and  such  other  corpo- 
ral punishment  as  tlie  c(nirt«  in  their  discretion,  shall  awvd. 
The  punishments  «in1aineii  for  the  offence  by  the  atatute-law, 
which  are  for  the  most  part  capital,  will  be  niontioncd,  with 
the  other  enactments  of  the  diiToivnt  statutes,  iu  tlie  succeed- 
ing cha|»ters. 

A  consequcnre  of  the  Judgment  for  forgery  is  an  inc^Hi- 
city  to  be  a  witness  until  ivstored  to  competency  by  the  king's 
pardon.  ((/) 

And  tlie  statute  1*2  Geo.  1.  r.  -29.*  provides  thatf  in  case 
of'forKefy,  pcrsons  ron\  icti'tl  of  forj;ery  shall  afterwards  practise  as  at- 
&c.are  to  tomies,  stdicitoi*Sy  or  law -agents,  Uie  court  where  the  suit 
'^ri'd^f'  ^^*  ^^^'*"'  '^  Imiught  shaiK  on  complaint,  examine  the  matt^ 
•even  °'  >"  &  summary  way,  in  open  coni*t,  and  cause  the  offender  to 
year!*.  be  transposed   for  st»\en  yeais.  (r) 


Punikh 
ment. 


Incompe* 
rcocjr  lo 
be  •  wit- 
nesfy  iic. 

Attornipf 


[♦15I7J 


*CIlAP'rKR  THK    rWKNiY-ElGHTH. 

Of  the  Fori^ing,  .Ivnitinis:.  i>'i.  of  Jlecords  and  Judicial  Pro- 

cms. 

It  is  clear  that,  h\  the  roinuiou  law,  u  person  maybe 
guilty  of  forgery  h\  falsely  and  fraudulently  making  or  al- 
tering any  matter  of  record :  for,  since  tlie  law  gives  the 
highest  credit  to  all  records,  it  cannot  but  be  of  the  utmost  ill 


p  Reir.  Crorker,  for.  I.r  Blano,  J.,  Sulis- 
bury  Sum.  Ass.  1805.  2  ^'cw  II.  H7,  S8.  antr, 
ISOOj  and  1503.  The  prisoner  was  convict- 
ed, and  the  case  was  submittiMl  to  the  ron- 
sideration  of  the  twelve  Judges;  but  thf>ir 
opinion  upon  this  point  does  not  appear.  The 
prisoner  was  in  fact  pardoned,  and  disciiarg- 
ed  :  but  there  were  several  objections  to  the 
conviction.  It  i?,  however,  understood  that 
the  Judges  v. err  of  ooinion   tl»at.  the  \viTiie«:» 


wRs  inroni|>eient.     See  antCf  1500,  note  (j). 

Y  1  Hawk.  P.  C.  c.  70.  s.  1.  4  Black.  Con. 
247.  3  Bit.  Ab.  Forgery.  2  East.  P.  C  c. 
19.  s.  60.  p.  1003.  The  corporal  punisli- 
nient  of  the  pillory  may  not  now  be  inflicted 
for  this  offence;  56  Geo.  III.  c.  IS8.  AnUj 
133,  211.  note  (n). 

f  Co.  Lit.  66.  2  Hawk.  P.  C.  c»  46.  s. 
101.    Com.  Die.  Teitmoigiic,  A,  5. 


CHAP,  txvin.]        Of  the  Forging,  Avoiding,  ^-c.  1517 

consequence  to  the  public  to  have  them  either  forged  or  fal- 
sified, (a)  I^  therefore,  a  man,  should  insert  in  an  indict- 
ment the  names  of  those  against  \vhom  in  truth  it  was  not 
found,  it  would  be  forgery,  {b) 

Eyen  if  the  oflence  should  not  constitute  a  forgery ;  yet 
in  no  instance  can  the  coiiiitei*feiting  or  alteration  of  any 
judicial  process  or  matter  be  less  than  a  very  high  misde- 
meanor,  as  tending  to  stop  or  impe<le  the  course  of  justice, 
or  to  encroach  upon  the  judicial  ))ower.  (c)  The  defacing, 
or  rasuref  of  any  record,  without  due  authority,  is  an  of- 
fence at  common  law,  highly  punishable  by  fine  and  impri- 
sonment* (d)  And  it  has  been  holdcn  that  any  person  mak- 
ing, or  knowingly  using,  a  false  affidavit,  taken  abroad, 
(though  a  forging  could  not  be  assignable  on  it  hei*e,  in 
order  to  mislead  our  own  courts,  and  to  prevent  ^public  jus-  [^1518] 
tice,  is  puiishable  by  indictment  for  a  misdemeanon  (e) 

Oflences  of  this  kind  are  also,  in  some  instances,  punisha- 
ble by  the  provisions  of  certain  statutes. 

The  statute  8  Hen.  YI.  c.  12.  s.   3.,  enacts,     <<  That  if  8  Hen.  vi. 
any  record,  or  parcel  thereof,  writ,  return,  panel,  process,  y  '^-  ••  ^• 
or  warrant  of  attorney,  in  the  king's  courts  of  chancery,  (^^0^ 
excheqnery  the  one  bench  or  the  other,  or  in  his  treasury,  avoidinc 
be  wilfully  stolen,  taken  away,  withdrawn,  or  avoided  by  i^*;*^"^^,"" 
any  clerk,  or  other  person,  by  reason  whereof  any  judg-  &c.  wheit - 
nent  shall  be  reversed ;  that   such    stealer,  taker  away,  ?>y  ^oy 
withdrawer,  or  avoider,  their   procurers,  counsellors,  and  ghlfi^' 
abettorsy  being  thereof  indicted,  and  by  process  theroupon  reveried, 
made  tiimof  duly  convict,  by  their  own  confession,  or  by  in-  ^^^  ^^  ^ 
quest  to  be  taken  of  lawful  men,  wliereof  the  one-half  shall  feio"nsr 
be  of  the  men  of  any  court  of  tlie  same  courts,  and  the  other 
half  ot  other,  shall  be  adjudged  for  felons,  and  shall  incur 
the  pain  of  felony.    And  that  the  Judges  of  tlie  said  courts 
of  the  one  bench  or  of  the  other,  have  power  to  hear  and  de- 
termine such  defaults  before  tliem  ;  and  thereof  to  make  pun- 
ishment, as  afore  is  said.*' 

This  statute  extends  only  to  the  courts  which  are  ex-  construc- 
pressly  named ;  and  to  the  Court  of  Cliancory,  so  far  only  tion  of  this 
as  it  proceeds  according  to  the  couree  of  the  common  law.f/J  statute. 
The  Justices  of  either  bench  have,  by  the  last  clause  of  the 
act,  a  concurrent  authority,  and  tlicy  are  to  proceed  who  first 
enquire,  (g)    If  the  offence  were  committed  in  the   county 
vriiere  the  benches  sit,  they  need  no  other  commission ;  but,  if 

a  1  Hawk.  \\  C.  c.  70.  s.  1,  8.     3  Bar.  Ah.  d  3  Inst.  71,  72.     1  Hale  646.    1  Hawk. 

Forgm^  (BO   Roll.  Ab.  G".,  7H.    Vclv.  146.  1*.  C.  c.47.  s.  1. 

Cm.  EUi.  178.  t  Oincaly  r.  Newell,  8  East.  364.    And  tee 

A  Rtz  V.  Manh  and  othcrb,  3  Mod.  66,    1  Fawcctt's  case,  2  East.  P.  C.  c.  19.  s.   7.  p. 

Hawk.  P.  C.  c.  TO.  s. «.  862,  ^nie,  1361. 

C  t  East.  P.  C.  C.  19.  p.  9.  p.  ft66.  /  3  Inst.  71.     I  Hale  649. 

ff  3In«i.  73.     1  Hale  651. 
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it  werr  done  in  another  coanty,  tliev  must  have  a  special  com- 
miwiion.  ^A) 

•The  art,  bv  making  those  who  are  accessories  before  the 
fact  principal  A'luns,  niM*s  not  mean  in  anv  way  to  favour 
those  ^  ho  are  arcrvmiries  after,  but  to  leave  them  to  the  gene* 
ral  construction  of  the  law.  (i) 

The  word  avoid  in  this  statute  is  taken  in  a  large  sense; 
and  includes  raNing,  clipping,  cutting  off  from  the  side*  or 
other  part  of  the  roll,  or  any  other  kind  of  avoiding,  {k)  And 
it  has  been  liolden  that  not  only  any  alteration  of  a  record, 
whereby  the  judgment  is  rrrrrsed^  (by  which  is  to  be  under- 
stood annulled)  but  also  whereby  it  is  so  made  void  as  to  be 
reversible^  is  within  the  statute :  and  that*  w  hether  made  be- 
fore or  after  judgment,  or  whether  or  not  afterwards  amended 
by  the  couil.  80  if  A.  B.  be  outlawed  hy  the  name  of  A.  C, 
and  afterwards  tlie  record  be  altered  from  A.  C.  to  A.  B., 
this  is  within  the  statute,  because  the  record,  as  it  stood 
against  A.  C  is  tliereby  annulled,  and  the  judgment  pre- 
vented which  might  ha\o  been  gi\en  upon  a  writ  of  error  for 
this  defert:  and  the  statute  was  made  in  advancement  of 
justice,  and  to  ivniedy  the  mischief.  (/) 

The  indictment  tni  this  statute  must  lay  the  o/Tence  to  be 
done  'willinglfi  as  well  as  i4'loniously.  (ni)  But  it  should  be 
observed  that  if  the  offence  be  committed  partly  in  one  county 
and  pai'tly  in  another,  so  as  not  to  amount  to  a  complete  of- 
fence in  either,  tlie  party  cannot  be  indicted  in  either  for  a 
felony  ;  (/i)  Init  only  for  a  misdemeanor.  u)>  The  statute  par- 
tirularly  iH>ints  out  the  d(vs(  ription  (»r  the  Jur}' by  whom  the 
offence  is  to  he  trii'd  ;  but  the  indictment  may  be  found  bv  :i 
grand  jury  of  cither  or  any  descriptitm.  :/>) 
r*1520l  *Ti»is  statute  does  not  extend  in  ottenccs  by  the  Judges  of 
the  courts:  for  it  begins  hy  expn'ssly  naming  clerks,  who  are 
inferior  to  tliem.  (7)  But  Judges  ai-e  highly  punishable  at 
common  law  for  offences  of  a  like  natuiv. '.  r)  And  the  statute 
8  Rich.  II.  c.  4.  applies  to  Judges  as  well  as  to  clerks. 


A  1  Hale  652.  3  Inst.  7J.  1  >I<iuk.  V.  C. 
c.  47.  f.  11.  In  thcrr  b^ioks  it  is  s.iii],  that  it 
the  offeoco  be  rfrjue  in  London,  the  in;i\or 
must  not  be  named  in  the  i*oinini>»ioi!. 

•  3  Inst.  72.     1  Hawk.  P.  C.  c.  47.  s.  10. 

k  3  Inst.  72. 

/  3  Inst.  72.  I  Hawk.  P.  C.  r.  47.  s.  ?..  2 
East.  P.  C.  c.  19.  F.  «.  p.  866. 

ml  Hale  654).    iHnsi.  72. 

n  3  Inst.  72.  1  Hav.k.  P.  C.  c.  47.  s.  [K  2 
East.  P.  C.  c.  16.  s.  35.  p.  597. 

0  1  Hawk.  P.  C.  1 .  47.  <.  'J.  2  E.i>t.  P.  C. 
c.  16. 8.  35.  p.  597. 

p  1  Hale  651.  2  East.  P.  C.  c.  16.  ^.  ::5. 
p597. 

9  3  Inst.  72.     1  Hawk.  P.  C.  c.  47.  s.  5. 

r  3  Insi.  72.  1  Ha!c  646.  In  3.  Inst.  72, 
the  case  of  Jnsticr  Ingham  (or  Htn'^ham.  or 


as  II.iwkin«  5ay«,  lni:ram)  who  wa<  a  Judf^e 
in  tho  rrign  nl  Kilw.  I.  is  mentioned  thus  :  lie 
I-aid  »*cii:Iiiliiin  Ired  marks  tor  a  fine,  for  that -i 
poorf    man   hi-inr;  fined  in   an  action  oltfc' » 
.tt  tliirteen  bhillinfis  lour[>cnre,  the  said  ju<- 
lirc,   nun  I'd  with  pity,  caused  the  roll  to  bf 
ra-od,   and   made   it   six  v-liii lings  eighlpenct . 
Thib  law  .luKticv  Southcoi  remembered,  when 
('atlyu,  Chirfp  Justice  ol  the  KiiU('r  Bench,  in 
thr  riii;!i  ol  Qiici-n  Liizabt-lh,  would  hare  .w- 
•  !en  il  a  ramre  nl'.i  roll  in  the  like  case,  whlc  . 
Soiithioi,  uno  r«lili'»  Jiiil-os  of  thai  court,  ut- 
terly denied  to  assent  unto,   and  said  openl}, 
tiiathc  meant  not  to  build  a  clock-house;  for 
(said  he)  with  the  line  that  Ingham  paid  foi 
the  like  matter,  tlie  clock-house  at  Westmin- 
ster u-asbuilded,   and  furnished  with  a  clocli, 
which  cont'tnueth  to  this  dav.** 
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The  8  Rich.  II.  c.  4.  enacts  that  <<  if  any  judge  or  clerk'*  8  Rich,  il 
offend  by  the  false  entering  of  pleas,  rasing  of  rolls,  or  any'jidw 
changing  of  verdicts,  to  the  disherison  of  any  one,  he  shall  be  &c.  faiseij 
punished  by  paying  a  fine  to  tlie  king,  and  making  satisfac-  entennc 
to  the  party.  p^**"*  *^- 

By  the  21  Jac.  L  c.  S6.  s.  2.  all  persons  who  <<  shall  ac-  21  Jac.Lc. 
knowledge  or  procure  to  be  acknowledged,  any  fine  or  fines,  p^*,^M«c- 
recovery  or  recoveries,  deed  or  deeds  inrolled,  statute  or  knowiedg- 
statutes,  recognizance  or  recognizances,  bail  or  bails,  judg-  j"^.^"!?' 
ment  or  judgments,  in  the  name  or  names  of  any  other  person  ^^  the   ^* 
or  persons  not  privy  or  consenting  to  the  same,"  being  thereof  name  of 
convicted  or  attainted,  shall  be  adjudged  felons,  and  suffer  death  ^°|^^^' 
witiiout  benefit  of  clergy.    The  attainder  is  not  to  work  cor-  uiereto^ 
ruption  of  blood  or  loss  of  dower.  And  the  act  is  not  to  extend  madefei- 
to  any  judgments  acknowledged  by  attornics  of  record  for  any  °°J  dercy. 
persons  against  *whom  any  such  judgments  shall  be  given,  (s)  r*i52li 
A  bail  taken  before  a  Judge  is  not  a  bail  within  this  statute  ^  -' 

till  it  be  filed  of  recoi*d.  {t) 

The  statute  52  Greo.  III.  c.  143.  enacts  ^*  that  if  any  person  52Geo.in. 

shall  make,  forge  or  counterfeit,  or  cause  or  procure  to  be  c- 143.  i.  5. 

made,  forged  or  counterfeited,  the  mark  or  hand  of  the  re-  f^li^'i^^^ 

ceiver  of  the  prefincs  at  the  alienation  office,  upon  any  writ  of  the  hand  of 

covenant,  whereby  such  receiver  or  any  other  person  shall  or  the  receiver 

may  be  defrauded,  or  suffer  any  loss  thereby ;  every  person  so  fines  at  uie 

offendinff,  and  being  thereof  convicted,  shall  be  adjudged  alienation 

guilty  or  felony,  and  shall  suffer  death  as  a  felon,  without  °®ifl "f^t 

benefit  of  clergy.*'  fo"ny  with- 

out clergy. 


♦CHAPTER  THE  TWENTY-NINTH.  [♦15221 

Of  Forgeries  relating  to  the  Public  Funds,  and  the  Stocks 

of  Public  Companies,  {l) 


♦CHAPTER  THE  THIRTIETH. 

Of  Forging  the  Seairities  of  the  Bank  of  England.  (2) 


[*1536] 


9  S.  3.  only  a  misdemeanor  till  the  statute  4  W.  and 

i  I  Hale  696.     So  tiint  the  acknowledging      M.  c.  4.  s.  4.  which  will  be  mentioned  in  a 

of  such  bail  not  filed  in  another's  name  was      subsequent  Chapter  en  Falsely  Penonating, 

(1)  This  chapter  being  made  up  of  recent  statutes  (excepting  the  two  first) 
in  the  reign  of  Geo.  111.,  is  omitted. 

(2)  This  and  the  three  following  chapters,  which  relate  wholly  to  the 
statutes  of  Great  Britain,  are  omitted. 


» 1 550  ^S  '*«  Forgery  of  PrivaU  Paper$f      [bmk  it. 

♦CHAPTER  THE  THIRTY-FIRST. 

Of  Forging  the  Securities  of  other  PuUic  Cowtponitt. 


[•1553]  »CUAPTER  THE  THIRTY-SECOND. 

Of  Forging  and  Tramponng  8tamp$. 


f*1580]  *CUAPTER  THE  THIRTY-THIRD. 

Of  the  Forgery  of  Official  Papers^  SecnritieSf  and  DocumeiUu 


[*1615]  ♦CHAPTER  THE  THIRTY-FOURTH. 

Of  the  Forgery  of  Private  Papers,  Securities^  and 

Documents. 

5Eiii.c.i-i.      The  statute  5  Eliz.  c.  14.  s.  ^.  enacts,  **  that  if  anj  pmon 
s.  s.  Porg-  or  persons  whatsoever,  upon  his  or  their  own  head  and  ima* 
chartew  **   pn«tion,  or  by  false  conspiracy  and  fraud  with  others,  aludl 
writiDct'     wittingly,  subtilly,  and  falsely  forge  or  make,  or  BubtiUv 
•eaieH,       rause  or  willingly  assent  to  be  forged  or  made,  any  false  deea, 
or  wiiu,"o'  chai'ter  or  writing  scaled,  court  roll,  or  the  will  of  any  person 
the  intent    or  |)ersons  in  writing,  to  tlie  intent  that  tlie  state  of  freehold 
CO  molest     Qj.  inheritance  of  any  |)ci'son  or  pei'sons,  of,  in  or  to  any  lands, 
or  inheri-    tenements  or  hereditaments,  freehold  or  copyhold,  or  the  right, 
lance  of      title,  or  interest,  of  any  pei*son  or  persons,  of,  in,  or  to  the 
some  per-    ^^^^^  Qp  iiuy  ^f  thcm,  sliall  or  may  be  molested,  troubled,  de- 
feated, recovered  or  charged ;  or  shall  pi'onounce,  publish  or 
shew  forth  in  evidence,  any  such  false  and  forged  deed,  char- 
ter, writing,  court  n)]l,  or  will,  as  true,  knowing  the  same  to 
be  false  and  forged,  as  is  afoi*esaid,  to  the  intent  above-re- 
membered, and  shall  be  thereof  convicted,  either  upon  action  or 
actions  of  forger  of  false  deeds,  to  be  founded  upon  this  statnte, 
at  the  suit  of  the  party  grieved,  or  otherwise,  according  to  the 
order  and  due  course  of  the  laws  of  this  realm,  or  upon  bill  or 
information  to  be  exhibited  into  the  court  of  the  star-chamber, 
according  to  theortler  and  use  of  that  court,  shall  ])ay  unto  the 
party  grieved  his  double  ( osts  and  damages,  to  be  found  or  as- 
sessed in  that  court  where  such  cimviction  shall  be,  and  also 
shall  be  set  u|>on  the  pillory  (a)  in  some  open  market  town,  or 
[*1616]  other  open  *place,  and  theiH;  to  have  both  his  ears  cut  off,  and 

"  As  lo  tijis  p;«rt  <»1   tin*  nuni^bment.  see  ont(  21].  note  C»0. 
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also  his  nostrils  to  be  slit  and  cut,  and  scared  with  a  hot  iron, 
so  as  they  may  rraiain  for  a  perpetaal  note  or  mark  of  his  false- 
hoody  and  shall  forfeit  to  the  queen  our  sovereign  lady,  her 
heirs  and  sucoessorsy  the  whole  issues  and  profits  of  his  lands 
and  tenements  during  his  life,  and  also  shall  suffer  and  have 
perpetual  imprisonment  during  his  life." 

The  third  section  enacts,  *Uhat  if  any  person  or  persons  5£iiz.c.i4. 
upon  his  or  ttieir  own  head  or  imagination,  or  by  false  con-  ?*  ^'Jj^'^' 
spiration  or  fraud  had  with  any  other,  shall  wittingly,  subtil-  l^lfy  char- 
ly  and  falsely  forge  or  make,  or  wittingly,  subtilly,  and  false-  ter,  deed, 
ly  cause  or  assent  to  be  made  and  forged,  any  false  charter,  °^  JJi"  p°f! 
deed  or  writing,  to  the  intent  that  any  person  or  persons  shall  judice  of 
ot  may  have  or  claim  any  estate  or  interest  for  term  of  years,  ^®'?^?|^'. 
of^  in,  or  to  any  manors,  lands,  tenements  or  hereditaments,  ^"^  «bUga^ 
ndt  being  copyhold,  or  any  annuity  in  fee  simple,  fee  tail  or  tion  or  bill 
for  term  of  Ufe,  lives  or  years;  or  after  tlie  said  day  shall,  obligatory, 
as  is  aforesaid,  forge,  make  or  cause  or  assent  to  be  made  or  qLirlluice,' 
forged,  any  obligation  or  bill  obligatory,  or  any  acquittance,  reiease^^c. 
release  or  other  discharge  of  any  debt,  accompt,  action,  suit, 
demand,  or  other  things  personal ;  or  if  any  person  or  persons 
shall  pronounce,  publish,  or  give  in  evidence,  any  such  false 
and  forged  charter,  deed,  writing,  obligation,  bill  obligatory, 
acquittance,  release,  or  discharge,  as  true,  knowing  the  same 
to  be  false  and  forged,  and  shall  be  thereof  convicted  by  any 
the  ways  and  means  aforesaid,  that  then  he  shall  pay  unto 
ftub  party  grieved  his  double  costs  and  damages,  to  be  found 
and  assessed  in  such  court  where  the  said  conviction  shall  be 
bad,  and  shall  he  also  set  upon  tlic  pillory  (6)  in  some  open 
market  town,  or  otlier  open  place,  and  there  to  have  one  of 
his  ears  cut  off,  and  shall  also  have  and  suffer  imprisonment 
by  the  space  of  one  whole  year,  witlioiit  bail  or  mainprize/* 

A  defendant  convicted  forany  of  these  offences  under  the  *act,  r*i(ji  7 1 
and  having  received  coi'poral  imnishment  thereupon  accord-  q^^^^      ^ 
ing  to  the  act,'is  not  to  be  impeached  for  tlie  same  offence,  (c)  clauses  of 
But  (by  section  7.)  "  if  any  pei'soii  or  pci-sons  being  hereafter  ^^^  ««»*"»'• 
convicted  or  condemned  of  any  the  offences  afoi*esaid,  by  any 
the  ways  or  means  above  limited,  shall  after  any  such  his  or 
their  conviction  or  condemnation  eftsoons  commit  or  perpe- 
trate any  of  the  said  offences  in  form  aforesaid,  that  then 
every  such  second  offence  or  offences  shall  be  adjudged  felo- 
ny ;*'  and  the  parties  being  convicted  or  attainted  thereof 
flhidi  soflTer  such  pains  of  death,  forfeiture,  &c.  as  in  cases  of 
felony  without  benefit  of  clergy,  (d)    Jurisdiction  to  hear  and 

6  See  ante  note  (a).  that  it   may  appear  to  be  a   conviction  /or 

e  8.5.  some  offence  within  the  statute,  3  Inst.  173. 

4  There  must  be  a  conviction  by  Jutf^ment  1  Hale  686.    2  East.  P.  C.  c.   19.  s.  32.  p. 

of  a  first  offence,  before  the  second  offence  be  919.   This  section  of  the  statute  includes  one, 

cottunitted,  to  make  it  felony  ;  and  the  record  who,  having  been  convicted  for  forging  a  deed, 

of  the  first  conviction  must  be  set  out  in  the  afterwards  knowingly   publishes    the  forged 

indictment  for  the  sccon*^!  offence,  in  order  deed  of  another.     Id,  Ibid, 
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dcteimine  offences  against  the  statute  is  given  to  justicea  of 
oyer  and  terminer,  and  of  assize,  (e)  And  it  is  provided  that 
the  act  sliall  not  extend  **  to  any  attorney,  lawyer*  or  counad- 
lor,  that  shall,  for  his  client,  plead,  shew  forth,  or  give  in 
evidence  any  false  and  forged  deed,  charter,  will,  court  roll, 
or  other  writing,  for  true  and  good,  being  not  party  or  priYj 
to  the  forging  of  the  same,  for  the  pleading,  shewing  forth,  or 
giving  in  evidence  tlie  same.''  (/)  And  also  that  the  act  shall 
not  extend  to  any  person  or  pei-sons  ^  that  shall  plead  or  shew 
foilli  any  deed  or  writing  exemplified  under  the  great  seal  of 
England,  or  under  the  seal  of  any  other  authentic  couriof  this 
ivaiHi ;  nor  shall  extend  to  any  judge  or  justice,  or  other  per- 
son, that  shall  rau«c  any  seal  of  any  court  to  he  set  to  any 
such  deed,  charter,  or  writing  inrolled,  not  knowing  the  same 
['^'IGIS]  to  be  false  or  forged/'  (^ )  *Tlici*e  is  also  a  similar  exception 
as  to  proctoi-s,  advocates,  &c.  of  the  ecclesiastical  courts,  {k) 
Consuuc-  It  has  been  holden  to  be  in  the  election  of  the  party  in  tiie 
<*°"'  case  of  forging  deeds  to  lay  the  indictment  either  at  conunon 

law,  or  upon  the  statute  of  5  Eliz.  c.  14.  (/)    And  as  this  sta- 
tute apiR'ars  to  have  been  considered,  some  years  ago,  as  hav- 
ing nearly  fallen  into  disuse,  {k)  it  may  be  deemed  sufficient 
merely  to  refer  in  this  place  to  the  books  in  which  tiie  cases 
u^ion  the  construction  of  it  are  to  be  found  collected.  (/)    In 
one  of  the  latest  of  those  cases  it  was  holden  that  the  stetute 
did  not  mean  that  tliere  should  be  a  forged  conveyance  of  the 
very  lands ;  but  if  it  were  any  deed  whereby  the  party  m^hi 
be  molested,  it  was  sufficient,  (m)     And  a  variance  as  to  the 
description  of  tlie  lands  was  liolden  not  to  be  material,  (n) 
More  iiio-        The  uioi'c  niodcm  statutes  which  irquirc  to  be  noticed  in 
i*elation  to  the  lorgery  of  private  paiK»i"s,  securities,  and  do- 
cuments, ai'c  thr  2  Geo.  II.  c.  25.  (extended  to  forgeries  with 
intent  to  defraud  any  rni'|)oration  by  31  (i.  11.  c.  2£.  s.  78.) 
the  7  Geo.  II.  c.  22.  (extended  in  like  manner  by  18  G.  III. 
c.  18.)  the  43  Geo.  111.  c.  139.  (as  to  the  forging  o(  foreign 
bills  of  exchange,  &r.)  and  the  45  Geo.  III.  c.  89.     The  same 
general  rules  of  construction  will  a])]dy  equally  to  the  same 
instruments  named  in  the  several  statutes  passed  in  pari  ma- 
teria ;  and  all  must  necessarily  be  governed  by  the  same  prin- 
ciples of  the  common  law.  (o) 
2Geo.ii,r.      The  2  Geo.  II.  c.  25.  s.   1.  enacts,  "that  if  any  person 
[*1619]  *shall  falsely  make,  forge,  or  counterfeit,   or  cause  orpro- 
25  s.  1.       cuit:  to  lie  I'alscly  made,  forged,  or  counterfeited,  or  wilting- 

Forfcing, 

c  This  does  noi  extend  tii  justicos  of  tlic  I  3  Inst.    Cup.   L\xv.  p.   168.  eimqu.    1 

peace   at  their  (piartcr  sosi-ions.      See  ante  Male  6n2.     tt  seqn.     1  Hawk.  P.  C.  c.  70.  t. 

J497.  12.  ct  srqti.    3   Bac.  Ah.    Forgery  (C).    2 

/  S.  15.  EaM.  V.  C.  r.  19.  s.  33.  p.  919.  et  aetgu, 
^  S.  16.  m  Ciooke*b  ca!»««.   2  i>tr.  901.  2  East.  P.  C« 

/i  S.  12.  » .  19.  s.  33.  p.  921.  Antf  1441. 
»  Obrian's  I'asc,  2  Sir.  114-i.  n  Id.  Ibid, 

fr  1  K^s'.  V.  C.  r.  19.  <.  3;i.  p.  VU>.  o  2  ll'Abt.  V.  C  r.  19.  s,  33.  p.  9W. 
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1y  actor  assist  in  tlio  false  makingf  forging  or  counterfeit^  &c.  any 
ing  any  deed,  will,  testament,  bona,  writing  obligatory,  bill  J^*^'  ^J^j"' 
of  exchange,  promissory  note  for  payment  of  money,  indorse-  acquit-    ' 
ment  or  assignment  of  any  bill  of  exchange  or  promissory  tance,  re- 
note  for  payment  of  money,  or  any  acquittance  or  receipt,  orutiering, 
cither  for  money  or  goods,  witli  intention  to  defraud  any  &c.  felony 

Sierson  whatsoever,   or  shall  utter  or  ])ublish   as  true  any  'j*>^ow* 
alse,   forged,  or  counterfeited  deed,  will,  testament,  bond,  ^  *'^* 
writing  obligatory,  bill  of  exchange,  promissory  note  for 
payment  of*  money,  indorsement,  or  assignment  of  any  bill 
of  exchange  or  promissory  note  for  payment  of  money,  ac- 
quittance or  receipt,  either  for  money  or  goods,  with  inten- 
tion to  defraud  any  person,  knowing  the  same  to  be  false, 
forged,  or  counterfeited ;''  then  every  such  person  shall  be 
deemed  gailty  of  felony,  and  suffer  death  as  a  felon,  without  31  Geo.  it. 
benefit  of  clergy.    The  statute  31  Geo.  11.  c.  22.  s.  78.  re-  c.st.i.*78! 
citing  that  doubts  might  arise  whether  the  punishment,  un-  ^^°^* 
der  tne  former  statute,  extended  to  forgeries  with  intent  to  colpwn-^ 
defraud  any  corporation^  supplies  the  supposed  defect.  Hom. 

The  statate  7  Greo.  II.  c  22.  enacts,  <*  that  if  any  person  7  Geo.  il 
shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause,  or  c.st. 
procure  to  be  falsely  made,  altered,  forged,  or  counterfeited,  ^'j°^ 
or  willingly  act,  or  assist  in  the  false  making,  altering,  forging,  acceptance 
or  counterifeiting  any  acceptance  of  any  bill  of  exchange,  or  ^^  or  anj 
the  number  or  principal  sum  of  any  accountable  receipt  for  o,J7r*ft»*^' 
any  note,  bill  or  otiier  security  for  payment  of  money,  or  payment 
delivery  of  goods,  with  intention  to  defraud  any  ]>erson  what-  of  "on«7 
soever,  or  shall  utter  or  publish  as  true  any  false,  altered,  of  goods7 
forged,  or  counterfeited  acceptance  of  any  bill  of  exchange,  or  utter- 
or  accountable  receipt  for  any  note,  bill,  or  other  security  j."?j  *^*  • 
for  payment  of  money,  or  warrant  or  order  for  payment  of  without 
money,  or  deliveiy  of  goods,  with  intention  to  tiefraud  any  clergy. 
person,   knowing  the  same  to  be  *false,  altered,  forged,  or  [*1620] 
counterfeited  ;*'  then  every  such  person  shall  be  deemed  guil-  Extended 
ty  of  felony  without  benefit  of  clergy.     The  18  C^o.  III.  c  JJ^^^J^u 
18.  contains  similar  provisions  as  to  such  forgeries  commit-  Geo.iii. 
ted  witli  intent  to  deiraud  any  corporation.  «•  i®- 

The  statute  43  Geo.  III.  c.  139.  was  passed  for  the  pre-  43  Geo. 
vcntion  of  the  forging  oi  foreign  bills  of  exchange,  promis-  "Y^^Vort- 
sory  notes,  &c.  and  enacts: — ^^'that  if  any  person  shall,  itig,'&c. 
within  any  part  of  the  united  kingdom  of  Great  Britain  •(jirf^'i 
and   Ireland,  falsely  make,  forge,  or  counterfeit,  or  cause  exchange, 
or  pn^fiure  to  be  falsely  made,  forged,  or  counterfeited,  or  notes, 
knowingly  aid  or  assist  in  the  false  making,  forging,  or  fjj*„°'^c 
counterifeiting,  any  bill  of  exchange,  or  any  promissoiy  note,  feiony  pu- 
undertaking,  or  order  for  the  payment  of  money,  purporting  nishabio 
to-be  the  bill  of  exchange,  promissory  note,  undertaking,  or  ^rtation 
order  for  the  payment  of  money,  of  any  foreign  prince,  state,  for  four- 
or  country  whatsoever,  or  of  any  minister  or  officer  entrusted  *•«*  y«ars. 
by  or  employed  in  the  service  of  any  foreign  prince,  state,  or 
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rountrvy  t>r  or  any  ihtkoii,  or  rniiipaiiy  of  persons  resident 
III  any  fureigii  state  or  rountry,  or  of  any  body  corporate 
and  |M)liti(-,  and  body  in  the  natufc  of  a  body  corporate  and 
liolitict  (*n*ati'(l  or  (Mnistitiited  by  any  fon^gii  prinrc  or  state, 
\^itli  intent  to  det'ei\e  or  defraud  his  nisijesty,  liis  lieirSv  &c* 
or  any  siuii  foirigu  prince,  Htate,  or  country,  or  with  intent  tu 
deceive  uv  defraud  any  |H'rsun  or  company  of  |icrsons  vhiNn- 
socvei%  or  any  b(»dy  corporate  and  |iolitic,  or  body  in  the 
nature  of  a  body  corporate  and  |K>Iitir  wbatsiieverf  whetlier 
tbe  same  be  n*siMTtively  resident  carrying  on  businesSy  con- 
stituted or  being  in  any  part  of  the  united  kiiigilom,  or  in 
any  foreign  state  or  country,  and  whetlicr  such  bill  of  ex- 
change, |ii*oiiiiKsory  note,  or  order,  be  in  tlie  English  lan- 
guage, or  ill  any  foivign  language  or  languages,  or  ]»artly 
in  one  and  partly  in  tlie  other:  or  if  any  jierson  shall* 
within  any  part  of  tlie  said  united  kingdom,  tender  in  pay- 
ment or  in  excliange.  or  otherwise  utter  or  publish  as  true, 
any  such  false,  forged,  oi*  counterfeited  bill  of  exchange, 
['^1621]  *pn»niiss4n'y  note,  undei-taking,  or  order,  knowing  the  same 
to  be  false,  forged,  or  counterfeited,  with  intent  to  deceive  or 
defraud  his  inajesty,  his  heirs,  \c.  or  any  foreign  prince, 
state,  or  country,  tn*  any  ])eison  or  company  of  persons,  or 
any  bod^  corporate  anfl  politi(\  or  body  in  tbe  nature  of  a 
body  )M)litic  anrl  corporate  as  aforesaid,  then  every  iN>rsoii 
so  offending  shall  he  deemed  and  taken  to  be  guilts  of  felo- 
ny, and  being  theivof  lawfully  convicted,  shall  be  tran$]iort- 
ed  for  any  term  <»!*  jears  not  exceeding  fourteen  years." 
4JGeo.  The  statute  4 :>  (ieo.  III.   r.  s<J.  s.  1.  reciting  that  by  tlie 

III. c.  99.    2  Geo.  II.  c.  i:^.  the  7  (mo.  II.  c.  •>:.  and  other  acts  certain 

tind*Vhfl    P*'**^'*'*"*"^  ^^'•^>'** '"•»*'*'*'*' ^^»^'  pii\entinj^  and   punishing  the 
s^Ueo.  IL    forgery  of  notes.  hilU.    inslninients,   \:c.  in  those  acts  re- 
c.  23.  and    spectivcly  nientitmerl :  and  that  it  was  exfiedient  that  such 
«'to"'^*  provisions  should   extend    and  he  in  force  in  every  part  of 
every  part  Cri*eat  Kritaiii.  with  sticli  alterations  and  amendments  tlierc- 
of  Great     in  as   weiv  there])\    made,  marts,  'Mhat   if  any  person  uv 
wKh^cer-      P^Tsoiis  shall   falsely  make,  forge,  counterfeit,  "or  alter,  or 
tain  alter-  causc  or  procure  to  he  falsely  made,  forged,  counterfeited, 
ations  and  or  altered:  or  willingly  u't  tu*  assist  in  the  false  making, 
mtntil        f*>*'g*"g«  counterfeit int;-.    or  altering    any   deed,   will,   testa- 
ment, bond,  writing  ohiigatory,  hill  of  e\change,  promissory 
note  for  ]iayment  of  money,  indorsement  ov  assignment  of 
any  hill  of  exchange  or  promissory  note  for  payment  of  mo- 
ney, acceptance  of  any  bill  of  exchange,  or  any  acquittance 
or  receipt,  either  for  money  or  goods,  or  any  accountable 
receipt  for  any  note,  bill,  or  other  security  for  payment  of 
money,  or  any  warrant,  or  onlcr  for  payment  of  money  or 
delivery  of  goods,  with  intention  to  defraud  any  person  or 
persons,  body  or  bodies  [lolitic  or  corporate  whatsoever;  or 
shall  offer,  dispose  of,  or  put  away,  any  false,  forged,  coun- 
terfeited, or  altered  deed.  will,  testament,  bond,  writinji;  oh- 
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ligatory^  bill  of  exchange,  promissory  note  for  payment  of 
moneyy  indorsement  or  assignment  of  any  bill  of  exchange 
or  pronrissory  note  for  payment  of  money,  acceptance  of  any 
bill  of  exchange,  ^acquittance,  or  receipt,  cither  for  money  [^1622] 
or  goods,  acoountfltble  receipt  for  any  note,  bill,  or  other  se- 
curity for  payment  of  money,  waiTant  or  oiilcr  for  payment 
of  money  or  delivery  of  goods,  with  intention  to  defraud  any 
person  or  persons,  body  or  bodies  politic  or  corporate,  know- 
ing the  same  to  be  false,  forged,  counterfeited  or  altered," 
then  every  person  or  pei-sons  so  offending  shall  be  deemed 
guilty  of  felony  without  boneftt  of  clergy. 

Several  questions  have  arisen  as  to  the  written  instru-  Questions 
ments  which  may  be  considered  as  bills  of  exchange,  pro-  ^^^  ^"^ 
mtuory  nata,  tndorsemeutSf  ^c ;  or  as  receipts ;  or  as  war- 
rantt  or  orders  for   the  imyment  of  money  or    delivery  of 
goods. 

It  may  be  first  observed,  that  the  question  whether  utter-  ^^^^'^!°^ 
ing  in  England  a  pi-omissory  note  of  a  Scotch  bank  or  char-  ^^Q^ll  i^ 
tered  Scotch  company  payable  in  Scollavd  is  made  felony  by  England. 
statute^  (p)  appears  to  bo  set  at  rest  by  the  45  Geo.  II L  c. 
89.  8.  8.  which  enacts,  that  all  and  every  the  clauses  and 
^provisions  in  this  act  contained  sliail  extend  '*  to  every  part  [*1623l 
of  Great  Britain."  ^ 

In  the  following  case  it  was  holden,  that  a  promissory  note 
for  the  payment  of  a  guinea  in  cash  or  Bank  of  England  note 
was  not  within  the  statute  2  Geo.  II.  c.  25.  Wiicock's 

The  prisoner,  Daniel  Wilcock,  was  tried  on  an  indictment  case. 
charging  him  in  the  first  count  witli  forging,  and  in  another  ^^^'^^i^' 
count  with  uttering  knowing  it  to  be  forged,  a  certain  promis-  foMhe°  ' 
sory  note  for  tlie  payment  of  money,  the  tenor  of  which  was  payment 
as  follows,  viz.  *  ""[.^l  .^ 

Fontefract  Bank^  \st  Aprils  1807.  cash  or 

I  promise  to  pay  tlic  beai*er  one  guinea  on  demand  here  ^^^^f^ 
in  cash  or  Bank  of  England  note. 

\o.  C.  591. 
No.  C^  591.  For  IVrfert,  Seiiton,  *c  Co. 

£ntd«  J.  U.  John  Seatot^t. 

OifE  Guinea. 


England 
no<e  holden 
not  to  be 
within   the 
statute  % 
Geo.  II.  c. 
25. 


0  This  question  was  raised  in  Dick^s  c;isc, 

I  Leach  68.  2  East.  P.  C.  c.  19.  s.  35.  p.  925. 

where  the  prisoner  was  indicted  for  uttering 

s  fJMrged  Scotch  bank-note,  and  thn  Judges 

were  divided  io  opinion  whether  surh  a  note 

were  witliln  the   meaning  of  the   statute  2 

Geo.  n.  e.  25.  and  wliether  the  uttering  it  in 

England  were  felony ;  the  statute  2  Geo.  11. 

c.  IS.  s.  4.  providing  that  nothing  in  the  act 

conn^ned  should  extend  to  that  part  of  Great 

Britain  called  Scotland.  And  albo  in  M<Kay*s 

c«M,  O.  B.  1803«  MS.  where  the  prisoner  was 

iadicCtd  for  uttering  a  promissory  note  of  the 

Bttaidi  linen  company  at  Edinburgh  :  and  the 

objection  was  taken  on  his  behalf,  that  the 


instrumriit  set  out  in  the  indictment,  purport- 
ing to  be  an  undertaking  for  the  payment  of 
money  by  a  chartered  Sn>tch  company,  only 
rntitled  the  party  to  obtain  payment  in  Scot- 
land, and  could  not  be  put  in  suit  in  this 
country,  and  was  not  within  the  statute  2 
Geo.  n.  c.  25.  in  consequence  of  the  opera- 
tion of  the  fourth  section.  Dick's  case,  and 
the  opinion  of  ihc  court,  concerning  the  le- 
gality of  contracts,  in  Robinson  r.  Bland,  2 
Burr.  1078,  were  referred  to  ;  and,  the  point 
being  submitted  to  the  consideration  of  the 
twelve  Judges,  the  prisoner  was  recommended 
for  a  pardon. 
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with  intent  to  defrmad  John  Ganide.  Thmre  wore  two 
other  similar  counts,  charging  the  intent  to  be  to  defraad 
John  Seaton,  John  Fox  Seaton,  and  Richard  Seatooy  the 
hankers.  The  jury  found  tlie  prisoner  guilty  of  uttering  the 
note,  knowing  it  to  he  forged:  hut  the  learned  Judge  re- 
spited the  sentence,  in  order  to  take  the  opinion  of  the  twelve 
Judges  on  the  queHtion,  whether  this  was  a  note  for  the  pay- 
ment of  money  witliin  the  statute  £  Geo.  II.  c  25.  the  guinea 
heing  hy  the  terms  of  the  note  to  be  paid  in  cash  or  Bank  of 
England  note  at  the  option  of  the  payer.  And  it  is  under- 
stood, that  the  Judges  were  of  opinion  that  the  oonTiction 
was  wrong.  («/) 

*In  the  following  case  a  point  was  made  whether  tlie  instru- 
ment in  question  could  be  considered  as  a  hill  of  exdiange 
within  2  Geo.  II.  c.  35. 
Chithoim's      The  pri^onei*,  Josiah  Chisliolm,  was  convicted  for  forging 
a  certain  bill  of  excliangc  in  the  following  form. 


[•1624] 


A  bill 
drawn 
upon  tha 
connit* 
•ionerf  of 
Um  navy 
fcinlifonto 
be  n  bUl  of 
cxcfaangs. 
widiln  th« 
S  Om.  II. 
C.25.] 


3d  Rate,  Robert  Goit. 

Entered  ISfAday  of  ^foy,  1814. 

£      $.    d 
Full  pay  from  ISth  day  of  May,  1814, 

to  the  4th  day  of  August,  1814, 
Amount  of  deductions,  2     17     3 


} 


25       4     0 


Net  Pav 


£22       6     9 


Gcntlcniei). 


8/A  day  of  JugusU  1814. 
Ten  days  after  sight. 
Please  to  pay  to  Mrs.  EHz*^  CoalK  or  order,  the  sum  of 
twenty-two  pounds  six  sliillings  and  nincpence,  being  the 
nett  personal  pay  due  to  me,  as  art*?.  Lieutenant  of  his  ma- 
jesty's skip  Zealous,  between  thirtecntli  day  of  May  1814,  and 
fourth  day  of  August  1814  ;  for  value  received. 

RoBT.  Gore. 
Approved, 

T.  Boys,  Cajitain  of  H.  M,  S.  Zealous. 
To  the  Commissioners  of  His  Mijesh/s  JS^avy. 

London, 

witli  intent  to  defraud  Elizabeth  Coall  widow,  against  the 
statute,  Ace.  The  second  count  of  the  indictment  was  for 
uttering,  &c.  with  the  like  intention:  and  the  third  and 
fourth  counts  were  similar ;  only  laying  the  intention  to  be 


9  Wilcock^s  case,  cor.  L«  Blanc.  J.,  York- 
tkire  Lent  Ass.  1808,  MS.  And  sec  Harri- 
son's case,  1  Leach  180.  2  East.  P.  C.  c. 
10.  s.  36.  p.  926.  pest.  1630,  where  an  ob- 
jection that  certain  counts  of  the  indictment 
were  not  within  the  statutes  2  Geo.  II.  c.  25. 


and  31  Geo.  II.  c.  22.  s.  78.  because  those 
statutes  were  confined  to  the  forgery  of  re- 
ceipts for  monesf  or  goods,  whereas  the  couou 
in  question  charged  the  forgery  of  a  receipt 
for  bank-notes,  which  were  neither  money  noj 
goods,  was  allowed. 


CHAF.  xzxiY.]        Seeurities  and  Documents.  ^^1625 

*to  defraud  his  majesty.  There  were  four  other  counts 
framed  upon  the  statute  35  Greo.  III.  c.  94.  s.  3.  and  34.  (r) 
but  the  counsel  for  the  prosecution  had  admitted  tliat  those 
counts  could  not  ha  supported  ;  and  they  contended  that  the 
instrument  was  a  bill  of  exchange  within  tlie  2  Geo.  11.  c.  25. 
It  was  urged,  on  behalf  of  the  prisoner,  that  it  appeared  clear- 
ly, that  the  instrument  was  intended  to  be  a  bill  under  tlie  35 
Geo.  III.  c.  94.  s.  3. ;  that  it  was  not  drawn  to  be  presented 
for  acceptance  or  payment  by  the  commissioners  of  the  navy, 
as  a  bill  of  exchange ;  but  in  order  to  procure  an  assignment 
of  it  according  to  the  fifteenth  section  of  that  statute ;  that 
it  was  not  a  bill  of  exchange,  because  it  was  not  drawn  on 
any  persons  bound  to  accept  or  pay  it ;  and  that  the  commis- 
sioners of  the  navy  were  removable  at  pleasure,  and  might 
be  changed  between  the  drawing  and  pi*esenting  of  the  bill. 
On  the  other  hand  it  was  contended,  that  the  intention  with 
which  this  instrument  was  made  was  not  material ;  and  that 
it  was  not  necessary,  to  constitute  a  bill  of  exchange  for  this 

Ifturpose,  that  the  parties  on  whom  it  was  drawn  should  be 
iable  to  accept,  or  even  be  existing  pei*sons ;  and  that  it  was 
enough  if  the  instrument  purported  to  be  drawn  on  a  person 
or  persons  to  whom  it  might  be  presented.  The  learned 
Judge  respited  the  sentence  in  order  that  the  question  might 
be  submitted  to  the  consideration  of  the  Judges,  whether  this 
instrument  was  properly  described  as  a  bill  of  exchange.  And 
it  is  understood,  that  the  conviction  was  confirmed  by  them, 
and  that  the  prisoner  afterwainls  received  sentence  of  death, 
and  was  executed,  {s) 

One  of  the  questions  raised  in  a  case  which  occurred  about 
the  same  time  appears  to  have  been,  whether  a  false  asser- 
tion ill  an  indorsement  that  the  indoi*ser  iuis  a  procuration, 
without  any  other  circumstance  of  falsehoo<i  or  misrepresen- 
tation would  make  sucii  an  indorsement  a  forgery,  within  the 
statutes. 

♦The  indictment  against  the  prisoner,  George  Maddocks,  [  '"26] 
stated  in  the  fii'st  count,  that  he  had  in  his  custody  a  bank  haddock's 
bill  of  exchange  (the  tenor  of  which  was  set  out)  dated  1st  Astothc 
October,  1814,  for  payment  of  j£36.  19^.  Od.  at  7  days'  sight  qncstiou 
to  Messrs.  S.  Brown  and  Co.  or  order,  accepted  on  said  1st  ^^J^J^aYscr- 
October,  the  date  of  the  bill.     It  also  stated  that  there  were  tlon  in  an 
two  indorsements  upon  the  bill ;  the  first  by  the  said  Sa-  *«nt'o«e- 
muel  Brown  and  Co.  to  Joseph  Seymour  or  order,  and  the  Ihe^ndor^-^ 
other  by  the  said  Joseph  Seymour  to  Robert  Falcon,  or  or-  ser  has 
der;  and  charged  that  the  prisoner,  having  tliis  bill  so  in-  ^■^^^^^'^{^, 
dorsed  in  his  custody,  forged  another  indorsement  upon  it  as  out  any 

follows :  other  cir- 

cumstances 

jP.  JPro".  for  Robert  Falcon,  George  Maddocks.  hood  or 

r  wfn/e,  1593,  note  (A),  s  Chisholnrs  case,  cor,  Dampier,  J.  Exeter^ 

Spr.  AsF.  1815,  MS. 
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ini«repre.    ^Hli  iiitoiit  to  clctVau«l  tlie  Bank,  againRt  the  statnte*  &c. 
seiiuiiuii,    Tho  sernnil  count  (-liai-$;v(]  the  prisoner  with  disjiosing  of  md 
J!lch*aiHn.  P"^^*"n  awav  llie  Topgi'd  instrument;  and  there  were  many 
dorseincii"   otlicr  cciuiits  all  ( liar^iiig  tlie  forgery  to  be  of  an  indoraemeiit. 
aforisery     It  sippoarrd  ii|)oii  fill'  I'vifllonce,  that  the  prifliiner  was  in  the 
rtatltK'.'*'''    situation  of  a  clerk  and  servant  to  the  pnwecutor,  Mr.  Ro- 
bert Falcon,  \\lio  was  an  attorney,  having  chambers  in  tbo 
Temple:  that  he  was  left  in  chargpt  ofthe  chambers,  when  the 
pn>secutor  went  out  t»f  town,  with  instructions  to  receive  any 
money,  and  make  advances  in  the  way  of  business*  and  to 
oiK*.n  any  letters,  and   do  what  was  necessar}'  in  can  a  vrrit 
or  any  thing  of  that  soii  was  wanteil;  but  that  he  had  no  au- 
thority from  the  pnisocutor  to  indorse  any  bill  for  bim  by 
prfH'uration.     During  the  absence;  of  the  prosecutor,    Mr. 
Seymour,  then  the  holder  of  the  bill,  indorsed  it  to  the  prose- 
rntor,  and  sent  it  in  a  letter  to  his  chambers.    The  prisoner 
opiMied  tlie  letter,  and  a  day  or  two  afterwards  took  the  bill 
to  the  Rank,  and  received  tho  money  ;  having  first  made  the 
indoi*senient  charged  hy  the  indictment  to  be  forged.     At  the 
time  he  received  the  money  he  wixite  a  receipt  immediately 
under  the  forged  indorsement  in  the  words; — Received  finr 
Robert  Falcon.  4  Kim  Court  Temple,  5  January*,  1815,  Geo. 
r*]527]  Maddocks.    On   *the  following  day   the  6th  January,  the 
prisoner  wrote  to  the  prosecutor  a  sort  of  journal  of  the  week's 
occurrences,  and  therein  mentioned  the  bill  in  qnestioB ;  but 
tHily  stated  that  he  had  taken  it  for  acceptance,  though  he 
]iad  in  fart   i-eceived  the  money  the  day  before.     Clnthe9th 
January,  the  ])rose(-utor  returned  tA)to\\n.  but  did  not  find  the 
prisoner  at  his  chamhrrs.  he  having  previously  absconded.  In 
liis  defence,  tlie  pris^mer  said  that  he  iTceived  the  money  for 
his  master*s  use :  and  did  not  intend  to  apply  it  otherwise ;  and 
he  assigned  as  the  cause  of  his  absenting  himself  some  unex- 
pected distress  in  liis  circumstances.    The  case  was  left  by 
the  learned  Judge  to  the  jury  to  consider,  whether,  under 
the  circumstanrtvs  in  evidence,  it  apiieared  to  them  that  the 
prisoner  meant  only  to  iTcei\e  the  money  for  his  master's 
use,  anrt  acted  under  a  supposition  that,  in  the  situation  of 
trust  in  which  he  ^^  as  placeil,  he  had  a  right  to  describe  him- 
self its  acting  liy  procur<ition ;  or  whether  he  had  made  tlie 
indorsement  and  received  the  money  for  the  pui'posc  of  dt- 
frauding  liis  master  or  the  Uank.     The  jury  were  of  opinion 
that  it  w  as  for  the  pur]>ose  of  fraud,  and  jvlerwd  to  the  pii- 
sonei**s   letter  of  the  6th  January*  wherein  he  only  speaks 
of  having  taken  the  bill  for  acceptance,  though  he  had  actu- 
idly  received  the  money  for  it  the  day  before  :  and  they  ac- 
cordingly found  him  guilty.     But  as  it  did  not  appear,  thAt) 
the  prisoner  had  offered  to   make  use  of  the  indoi-scnicnt  to 
transfer  the  bill  to  any  other  person,  or  to  enable  himself  fe 
receive  tlie  contents  as  holder,  or  bearer,  having  on  the  con- 
trary' given  the  receipt  in  his  own  name  for  the  use  of  his 
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in^BtcFt  whose  |dace  of  residence  was  truly  described  in  the 
receipt;  ^  doubt  ^roae  whether  tiifi  indoi'seQient  was  such  an 
assignment  of  the  bill  as  is  meant  by  the  word  *^  indoi*se- 
inenty''  in  the  statute.  And  upon  this  doubt  the  sentence 
was  respited,  in  order  to  take  the  opinion  of  tlie  Judges, 
whether  the  prisoner  ought  4o  have  been  acquitted,  either  on 
the  specif  circumstances  of  his  conduct,  or  upon  the  more 
general  question,  whether  a  false  assertion  in  an  indorse- 
ment^ that  the  indorser  has  a  procuration,  without  any  other 
Orcumstance  of  falsehood  or  misrepresentation,  make  sucli 
*aii  indorsement  a  forgery  within  tlie  statute.  The  case  was  ["^1628] 
argued  at  great  length  before  the  twelve  Judges :  but  no  opinion 
Avas  erec  delivered ;  the  prisoner  dying  in  Newgate,  previous- 
ly to  the  subsequent  sessions  at  tlie  Old  Bailey.  (/) 

It  is  not  necessary  that  a  promissory  note  should  be  in  it-  ^^^'^  ^ife. 
self  negotiahU,  in  order  to  make  it  such  a  note  as  may  be  the  ^,.v7,oto 
subject  c^  an  indictment  for  forgery,  within  the  statute  2  Geo.  maV  be  a 
II.  c.  25.    This  was  holden  in  a  case  whei*e  the  prisoner  had  ^^}'^^.  °°*® 
been  convicted  on  an  indictment  whicli  charged  him  with  hav-  Ilatu't"  2^ 
iDg  fiH'gedf  tec-  a  certaim  promissory  note  for  the  payment  of  Geo.  ii.  c. 
monfjp  which  was  as  follows  : —  subject*  if** 

forgery, 

<<  On  demand  we  promise  to  pay  Messdames  Sarah  Wal-  though  not 
lis  and  Sarah  Doubtfire,  stewardesses  for  the  time  being  of  "'^6ot»aMe. 
the  Provident  Daughters'  Society,  held  at  Mr.  Pope's,  the 
Hope,  Smithfield,  or   their  successors  in    office,  sixty-fuur 
pounds,  witli  5  per  cent  interest  for  the  same ;  value  received, 
this  rth  day  of  February,  1815. 

For  Felix  Calvert  and  Co. 
£64*  John  Fouster/" 

it  was  moved,  in  arrest  of  judgment  that  this  was  no 
promissory  note ;  and  the  case  was  arguiMl  before  tlie  twelve 
Judges.  Their  opinion  was  afterwards  jleilvci'cd  by  Le 
Blanc,  J.,  to  the  following  effocl: — •'An  objection  was 
taken  in  arrest  of  judgment,  and  argued  before  all  the 
Judges,  that  the  instrument  in  question,  such  as  it  is  stat- 
ed in  the  indictment,  was  not  a  promissory  note  within 
the  statute,  so  as  to  be  the  subject  of  an  indictment  for 
forgingf  or  uttering  it,  knowing  it  to  he  forged.  Tlie  ob- 
jection to  this  instrument  was  founded  on  this  circum- 
stance, that  it  appeal's  to  be  made  payable  to  two  ladies, 
dvacribing  them  as  stewai*desses  of  a  provident  society,  or 
their  successors  in  office;  and  that,  this  society  not  being  ["^1629] 
^enrolled  accoinling  to  the  statute,  this  note  was  not  capable 
to  enure  to  their  successors,  and  was  not  negotiable.  The 
Jodges  are  of  opinion  that  this  is,  as  stated  on  the  indictment, 
a  yidid  promissory  note  within  the  statute  of  Geo.  II.    It  is 

'  Mufklocks's  caKp,  0.  B.  Oct.  lOl'*.  an  i  :ir(;iie(l  before  t!ie  Judges  in  Midi.  T.  1815.  MS. 
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not  necessary  that  surli  a  note  should  be  in  itself  negotiable; 
it  is  suffirient  that  it  should  be  a  note  for  the  certain  paymait 
of  a  sum  «>r  money,  whether  negntlahle  or  not.  And  though 
tliose  ladies  wen*  not  at  the  time  legally  stewardeaseSy  yet  it 
was  adesr-iption  hy  wliicli  they  were  known  at  the  time;  and 
thougii  they  rouhl  ii<^t  legillv  hate  successors  in  oflloey  jetf 
in  rase  of  their  decease,  their  executors  and  admiiiiatrators 
might  sue,  and  they  themselves,  during  their  life,  might  re- 
cover '01  it.  Theivfore.  it  is  an  instrument  capable  of  being 
the  suhjeci  of  forjsrery,  and  there  is  no  ground  to  arrest  the 
juds^mont;  and  the  Judges  are  all  of  opinion  that  the  convic- 
tion is  right." «:«, 
(akCiiasio  We  mav  now  shortly  consider  the  questions  which  hare 
*Mecei;nii.    arisen  as  to  tlie  instruments  which  mav  l>e  considered  as  re- 

m 

cripts  within  the  statutes. 
'I'cfctick's  in  a  case  where  the  prisoner  was  indicted  for  uttering  a 
'Jf  "•  v  '1  ^'''''B^**  "  receipt  for  money/'  in  the  following  words,  "  Be- 
ihecon-*^  ccived  the  contents  above  hy  me,  Stephen  Withers  ;*•  it  iq>- 
tentknbovf.  pearcd  in  evidence  that  lie  was  employed  by  a  permn  who 
iIv.'Tc/'is  ^^P^  *  lottery-office,  to  carry  out  the  prize-money,  with  an 
a  •ufficient  accouut  of  the  deductions,  and  to  pay  it  to  the  party,  and 
statement  bring  hack  his  rccei|)t;  and  tliat  the  following  account  was 
!;eipt"ii7!iip  deliveiT(!  to  him,  with  nioney  to  pay  the  balance^ 

indictmeiii, 

without        Xo.  38,811. 

>etting  «v       «.. 

forth  the  -^II'-  >^  ITIIERS, 

bill  of  One  IGth  o!a  X:().  Prize 

nhid/i"       l^cdurl  tor  expenrcs  adMUiring  and  remitting 

niforred.  monC'V  tO  VOU, 

1     4    0 
1*1630]  *'^'J»J^t;  upon  prodnc  inp;  this  account  again,  when  he  settled 
his  accounts  with  Ills  employer,  the  receipt  stated  in  the  in- 
dictment was  at  the  hottom  of  it;  and  that  he  had  not  paid 
the  money  to  Mr.  Withers,  wliose  handwriting  had  beenforg- 
v(\.     It  was  objerted  on  behalf  of  the  prisoner,  that  this  re- 
ceipt did  not  corrrsfMrnd  witli  the  indictment;  for  nothing  was 
set  forth  hut  the  irreipt  as  for  the  contents  above:  and  tba(f 
together  witii  the  l)ili  of  particulai*s,  was  one  entire  thing;; 
and  it  Ijcing  set  forth,  *•  wliich  said  false  receipt,  Acc^  is  as  fol- 
low s,"  ilie  whole  oughl  to  have  been  set  forth,  and  not  part 
only,  namely,  **  the  contents  «&(nY,"  which  did  not  appear  to 
he  the  same,  nor  to  he  a  I'eceipt  for  money.     And  it  was  also 
urged  alter  conviction,  in  arrest  of  judgment,  that  it  did  not 
api)ear  hy  the  i-cceipt  set  out  in  the  in<lictment  that  it  was  a 
receipt  for  money  9  or  what  it  was  for;  and  that  being  only  fi* 
the  contents  aborce^  and  nothing  set  forth  to  shew  what  tb^y 
weiT.  or  explain  the  receipt,  it  was  unintelligible.   The  Judg«s 

■'  l>"xV  '..^^c.  1815.     i>  Tannt.  ro;* 
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s  of  opinion  that  the  indirlmpnt  was  aufflricnt,  for  it  was, 
_  ■ttivtd  Ihr  mntfnts  above,"  whirli  alieweil  it  to  lie  n  receipt 
Itsometliiiig.  tlrmgh  the  piti'ticiilars  weri;  not  expressi-a; 
M  it  wa.1  laid  to  he  a  forged  receipt  for  money,  under  the 
Old  af  Stephen  Withers,  for  \L  -ts.  ;  and  thu  hill  itself  was 
ily  rvidemn  ol'  tJtc  fact,  and  shewed  if  to  he  a  receipt /or 
HW^  ax  charged,  {x) 

(  It  has  be>en  admitted  tliat  baiil^-iiotes  ai-c  not  conflidored  as 
^  or  floods,  nitktti  tiie  statute  2  Geo.  II.  c  S5.     Bat  it 
_    iTft  to  have  bri-ii  hoiden,  in  the  same  case,  tliat  an  emtry 
K  tiie  nreipt  of  money  or  notes  made  by  a  cashier  of  the 
hnk  of  England,  in  the  hank-book  of  a  creditor,  is  an  aC' 
infuMe  receipt  for  tlic  payment  of  money  within  tlie  sta- 
e  T  Geo.  II.  c.  2-2. 
The  indictment  againnt  the  prisoner,  John  Harrison,  con- 
'ned   a  great   number  of  counts:  one  set  framed  on  the 
tatutes  2  Geo.  H.  c.  25.  and  31  Geo.  11.  c.  22.  a.  78.,  charg- 
f  the  prisoner  with  forging  and  utteringaccrtain  receipt  for 
meg,  riz.  «  1777.  June  16.  Bank-notes,  C.  £3210,"  with  in- 
nt  mpectivHy  to  defraud  the  Bank  of  England,  and  the  Lon- 
Bti  Asaamnce  Company ;  the  other  set  framed  on  the  statute 
^6«io.  11.  c  S2.,  charging  the  prisoner  with  altering  and  ut- 
^ring  a  certain  accountable  receipt  for  bank-notet  for  payment 
jfimMwy.  (netting  it  out  as  before,)  viz.  "  the  said  sum  of  2 lOl., 
f  prvHxing  the  fignre  3  to  the  .said  figures  and  ry]dicr  ilOl., 
"icreby  the  words.  &c.  **  1777,   June  16,  Bank-notes,  C. 
110."  together  with  the  figure  3,  importeil  that  J.  C.,  a 
n-k  of  the  Bank  of  England,  had  received  bank-notes  to  the 
noant  of  S2I0{.  with  the  like  intent.     Up<m  Uic  evidence,  it 
1  that  the  London  Assurance  Company,  to  whom  the 
toner  was  accomptant,  kept  their  rash  with  the  Bank  of 
land ;  for  whicli  purpose  the  Bank  furnished  the  London 
innce  with  a  book,  the  title  of  which  was  "  Debtor,  the 
mk  of  England  with  the  London   Assnrance,  Creditor." 
B  tbc  debtor  side,  the  clerk  of  the  Bank,  when  any  money 
^tank-note  wa^sent  to  him,  entered  the  dat«.  and  what  it 
fl  that  was  paid  in ;  then  he  signed  his  name,  and  after- 
rds  wrote  the  sum.  putting  a  bar  or  dash  before  the  figures, 
n  order  to  prevent  amitlier  figui-e  being  prefixed  or  subjoin- 
ed :  and  when  tiie  London   Assurance  sent  for  money,  the 
rashier  of  the  Bank  wrote  off  so  much  from  their  bank-book ; 
witich  bank-book  was  kept  by  the  prisoner,  as  accomptant  to 
the  company,  and  sent  by  him  to  the  Bank  as  occasion  re- 
quired.    On  the   16th  June,   1777,   the  company  paid  into 
th*  Bank  the  sum  of  210(.,  which  was  received  by  a  clerk 
of  tbo  name   of  John    Clifford,  who  made  an  entry  in  the 
book  aa  follows,  "  1777,  .nine  16,  Bank-noteji,  C,  210(.,"  to 
which  aom  the  prisoner  prefixed  the  figure  3,  making  thereby 
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the  sum  received  appear  to  have  been  32101.    The  fact  of 
prefixing  tlie  figure,  in  the  manner  diarged  in  the  indictmentf 
having  been  brought  home  to  the  prisonery  it  was  first  object^ 
cd  that  the  rase  was  not  within  the  first  set  of  coontSy  which 
[*1632]  wei'c  franiod  on  the  statutes  2  Geo.  11.  and  *dl  Geo.II.,  those 
statutes  being  confined  to  receipts/offiumfy  or  goodif  and  this 
being  a  receipt  for  bank-noteSf  which  were  neither  money  nw 
goods ;  and  that  the  legislature  had  so  thoughtf  by  passing 
the  stat.  7  Geo.  It.,  in  which  biUSf  moteSf  &c.  are  particular- 
ly mentioned.    And  this  objection  was  allowed.    Bnt  the  mri- 
soner  was  convicted  on  the  second  set  of  counts,  flramed  on 
the  statute  7  Geo.  II.  c.  22. :  and  two  points  were  reserved 
for  the  consideration  of  the  Judges ;  first,  whether  the  entry 
made  by  the  cashier  in  tlie  bank-book  could  be  considered  as 
an  accountable  receipt  for  the  payment  of  money  within  that 
statute;  and.  secondly,  that  the  intent  to  defraud  a  oomro- 
tioUf  (the  Bank  of  England,  and  the  London  Assurance  Com- 
pany, being  the  cor|N»ratiniih  stated  in  the  indictment^)  was  not 
within  the  statute ;  which  was  confined  to  forgeries  commit- 
ted witli  intent  to  defraud  any  person.    It  is  said  that  the 
Judges  were  clearly  of  opinion  on  the  first  point  that  an  en- 
try in  a  bank-book  is  an  accountable  receipt  within  the  mean- 
ing of  the  act     But  no  opinion  was  publicly  given;  and  the 
matter  became  unim|M)rtant  in  the  particular  case,  as  the 
Judges  decided  tlie  second  jioint  in  favour  of  the  prisoner, 
and  he  was  discharged,  (j^) 
Hunter's         ^"  ^''^  following  ciisc  tlic  point  arose  as  to  the  necessary 
rase.   The  avcrmcnts  in  tlie  indictment  of  the  instrument  in  question 
T^cemin  P^^T'^^'^'^S  ^^  *^^  '^"^^  being  a  receipt,  where  it  did  not  ne- 
r*l633l  ^'^'^^'^^'b'  ^purport  to  be  such  on  tlie  face  of  it.     The  indict- 
names  to     "^^"^  charged  tliat  the  prisoner  had  in  his  possession  a  certain 
an  auign-   navy-bill,  (wliich  was  set  forth  according  to  its  tenor  and  ef- 
ment  for     fcct,)  Under  which  navy-bill  there  was  contained  a  certain  or- 
aVum  "in°a  ^^^  '"  Writing  Ibr  payment,  called  an  assignment,  &c.  and 
navy-bill,    upon  which  there  was  contained  a  certain  indorsement,  part- 
doemot,      \y  printed  and  nartlv  wiitten,  by  one  Wm.  Davis,  chief  ckrk 

unless  con—     *  * 

necteduith  ^^  ^^^^  Comptroller  ol*  his  majesty's  navy,  in  his  oflSce,  for  bills 
other  fact*,  and  accounts,  to  the  following  tenor  and  effect ;  "  The  certi- 
t^hr  face  of  *^*^  witliin-nKMitioned  is  indorsed  by  Edward  Wilson,  payi- 
the  wriiiiig  blc  to  Mr.  Wm.  Thornton  ;  T.  Davis  :'*  and  that  the  prisoner 
to  be  a  rs'  forgcd,  Acc.  u  Certain  receipt  for  money ;  to  wit,  for  the  sum 

y  Harrison*!  case,  1777.     1  Leach  IRO.    2  ceipts  for  money  received  by  the  Bank  froo 

East.  P.  C.  c.  ]9.   s.   36.  p.   92G.      In  the  their  customers,  and  therefore  sliewed  that 

last  authority  the  point  respecting  the  accoun-  the   money  was  received  from  the  party  U> 

/afrte  reeetp/ is  not  reported  ;  but  it  is  rcfiMred  whom  the  book  belonged.**    Mr.  East  tl^o 

to  as  being  stated  in  1  Leach  :  and  it  is  ob-  observes,  that  it  does  not  appear  whether  tbs 

served  that,  in  a  subsequent  cns^e,  (I.yon^s  opinion  of  the  Judges  upon    thii   point  «** 

case,  2  East.  P.  C.  c.  19.  s.  36.  p.  934.)  Grose,  formed  with  reference  to  the  manner  in  wlvck 

J.,  alluded  to  the  ground   upon  which  this  the  offence  was  laid  in  the  indictment.    Tfa< 

point  was  decided,  and  said,  **  That  in  Rex  t*.  defect  upon  which  the  Judges  decided  in  ^' 

Harrison,  the  book  in  which  the  entry  was  ^  our  of  the  prisoner  was  removed  by  the  st»' 

made   imported  to  be  a  book  coiitaiuiug  re-  tute  ]3  Geo. III.  c.  18.    AntCf  1620. 
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ZUL,  mentioned  and  conlHined  i>i  the  aatd  paper,  &c.  cidled 
1  navy-billf  which  forged  receipt  was  as  follows ;  that  is  to 
lay,  "  Wm.  Thornlon,"  "  Will.  Hunter:"  with  intention  to 
krritnd  tlie  king  against  the  form  of  tlie  statute,  &c.  A  se- 
»nd  count  stated  the  navy-bili,  the  order  for  payment  and 
'  idorsctnent,  as  in  the  first  count ;  and  then  stated,  tliat  to 
Hatd  lost -mentioned  navy-bill  was  annexed  and  written  a 
:ain  false,  foi-ged.  &r.  receipt  for  money,  to  wit,  for  the 
im  of  25L.  in  the  said  last-mentioned  paper,  called  a  navy- 
ill;  which  ttaid  false^  forged,  &c.  receipt  for  money  was  as 
illnws,  that  is  to  say,  "Wm.  Thoruton,"  "  Wm.  Hunterj" 
fcnd  tliat  the  prisoner  knowingly  uttered  the  said  laat-mcn- 
Honed  forged,  he.  receipt  for  money,  with  intent  to  defraud 
tiie  king.  Other  counts,  nearly  similar,  charged  the  instru- 
ment forged  to  be  an  acquittance ,-  and  Honie  of  the  counts 
stated  the  intention  to  be  to  defraud  Wm.  Thornton  and  othei* 
persons.  Upon  the  evidence,  it  ap)»eared  that  Eduard  Wilson, 
who  had  bcen^pilot  of  the  Lord  Mulgrave.  having  received 
from  his  captain  a  certificate  of  his  service,  sent  it  to  Wm. 
Thornton,  to  receive  his  wages.  That  the  prisoner  was  a 
drrk  in  tJie  comptroller's  office;  am),  bnng  employed  to  for- 
Irard  the  pilot's  bill  through  the  office,  got  into  his  *hauds 
le  bill  stated  in  the  indictment,  and  carried  it  with  the  order 
ir  payment  and  indorsement  upon  it,  wtiich  were  necessary 
tr  receiving  the  money,  to  the  cashier  of  the  pay-office;  hav- 
ing wafcnrd  to  one  side  of  the  bill,  on  which  was  written  the 
aum  ^51.,  under  tliose  figures,  a  fourpcuny  stamp  used  for  rc- 
tseipts  on  which  were  written  the  names  of  '*  Wm.  Thornton," 
n.  Hunter,"  without  any  words  importing  that  they  had 
pecei\'ed  the  money.  And  it  was  proved  that  the  cashier  was 
In  (he  habit  of  paying  navy-bilis  on  the  owner's  name  being 
Written  under  the  sum,  without  any  other  i-eceipt  It  appcar- 
ied.  on  producing  the  hill,  that  the  name  Major  Woolliead  was 
Tritten  at  the  bottom  of  it;  with  i-espect  to  which  it  was 
ived  that  it  was  usual  to  have  his  name  to  the  bills,  as  with- 
^t  it  they  did  not  regularly  pass  through  the  office ;  but  that 
*  bill  would  not  be  stopped  if  his  name  were  not  put  to  it 
There  also  appeared  on  one  side  of  the  bill  the  initials  of  Mr. 
Davis's  name,  T.  D.  which  were  not  stated  in  the  indtct- 
'  ncnt.  The  prisoner  having  been  convicted,  judgment  was 
respited,  to  take  the  opinion  of  the  twelve  Judges  on  the  case; 
and  it  was  argued  before  them  that  the  indictment  was  defec- 
tive  upon  several  grounds  ;  and,  amongst  others,  first  because 
it  did  nut  appear,  by  the  tenor  of  the  instrument  as  set  forth 
therein,  that  it  was  a  receipt ;  and,  secondly,  becausi^  there 
wa9  Botliing  stated  in  the  indictment  to  shew  that  this  could 
operate  as  an  acquittance.  And  judgment  was  arrested,  on 
the  ground  tliat  it  did  not  appear  on  the  face  of  the  indictment, 

biior  was  it  shewn  by  averment,  that  the  instrument  was  a  re- 
ceipt.     Grose,  J.,  in  delivering  the  opinion  of  the  Judges,  saidL 


mty-bill, 
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"  That  it  was  enough  to  call  the  signature  of  the  two  nuMo^ 
<  Win.  Thornton/  and  *  Wnu  Hunter,'  a  receipU  for  they  did 
not,  btanding  by  tlieraselves,  purport  to  be  a  reeeipi;  and. 
therefore*  the  indictment  shoula  have  averred  that  the  said 
names,  *  Wm.  Tliornton/  and  *  Wm.  Hunter/  written  on  the 
said  imper,  imjMirti^l  and  signified  that  the  said  Wnu  T&or»- 
ton  and  JFm,  Hunter  had  received  the  sum  of  twenty-five 

Sounds  mentioned  in  the  said  paper-writing.  This  is  un*p 
oubtedly  tlie  law  upon  "i^this  subject ;  therefore,  as  the  words 
*  Wm.  Thornton,  Wm.  Hunter,*  io  not  import  to  be  a  receipt, 
and  tliei-e  being  nothing  to  explain  the  import  of  these  words* 
or  to  shew  tiiat  they  were  in  any  way  intended  to  signify  that 
those  iiersons  had  recei\e<l  the  money,  this  indictment  is  clear*^ 
ly  bad  on  the  first  count ;  and,  as  the  same  objection  applies 
in  substance  to  the  sectmd  count,  though  it  is  different  in  pwit 
of  form,  the  majority  of  the  Judges  are  of  opinion  that  the 
judgment  ought  to  be  ariTsted."  (s) 
Tbomp-  Upon  the  authority  of  the  foregoing  case,  it  was  boldcn  that 

ThtnV*'  ^^  indictment  for  forging  tlie  woi-d  ''settled/'  M  the  bottom 
cjiciment      of  a  bill  of  parcels,  must  shew  by  pi-o|ier  averments  that  it  is 
Se  w?i4*   *  receipt.  The  indictment  charged  that  tlie  prisoner  did  forge, 
•<  SttStdj^   ^^'  A  certain  receipt  for  money,  to  wit,  for  the  sum  oione  pounds 
at  the  bat-  one  shilling*  and  sixpence ;  which  said  false,  forsetS,  and 
tM  "niust    counterfeited  receipt  for  money,  is  as  foUowcth — ^ttatis  to  say* 
>hew»  bj     **  Settled,  J.  M.*'    Other  counts  called  it  an  acfutttoncc    It 
proper        \|-a8  objected  on  behalf  of  tlic  prisoner,  that  the  indictment 
"hatTHs^rt  should  have  shewn,  by  projier  averments,  that  this  was  a  rc- 
reeeipt.       ccipt  for  inoiiey.  iuconling  to  the  determiuation  in  Hunter's 
case.     On  tlie  part  of  the  prosecution,  it  was  contended  that 
it  did  jnirport  to  be  a  receipt  made  by  a  |>ei^on  who  had  a 
right  to  demand  money,  that  the  evidence  proved  that  the 
right  arose  fi'oin  the  sale  and  delivery  of  goods  according  to 
the  bill ;  and  that  it  was  suiRcient  if  the  instrument  appeared 
upon  the  e\  ideuce  to  be  of  the  description  stated  in  the  iudict- 
[*1636]  ment:  and  Testick's  *casc  was  cited,  (a)    And  it  w^as  further 
contended  that,  as  the  stamp  act,  (^25  Geo.  HI.  c.  55.  s.  7.) 
had  enacted  that  every  note,  inemorandum,  &c.  signifying  or 
denoting  any  debt,  account,  or  demand  being  paid,  uiiled,  &r. 
should  be  deemed  and  taken  to  be  a  receipt  w  ithin  the  mean- 
ing of  tlie  act,  the  necessity  of  averring  such  an  instrument 
as  tlie  pivseiit  to  be  a  receipt  was  taken  away,    fiut  the  court 
held,  on  the  authority  of  Hunter's  case,  that  the  indictment 
was  defective,  (ft) 

8  Hunter^s  case,  1794.    2  Leach  624.    3  »vhfrfa»  xUv  name  itself,  as  stated  io  iIm  >b- 

£as1.  P.  C.  c.   19.  s.  36.  p,  H:28. ;  and  sec  dictment,  was  no  rrccipt;  though  the  nafflCi 

aii/r,  1484.     In  3  East,  it  is  sniit  that  FiulliT,  loupled   wiih  the  navy-bill,  mi^ht  lq;etbK 

J.,  thought  the  second  count  might  bo  support-  form  a  receipt.     But  then  it  ought  tobeM 

ed,  considering  this  to  he  as  niurh  a  receipt  as  Mated. 
the  writing  a  name  was  an  indorwinenC  on  a  a  *.1ntt^  1629. 

bill  of  exchange ;  but  to  this  it  was  answered,  b  Thoinpson*«  case,  twr,  Thomson,  B.,  tn^ 

that  an  indorfement  was  complete  by  writing  Graham,  B.   O.  B.,  1801.     S  Leach  910. 
'^a  name  on  the  bill  without  anv  thing  mure  : 
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It  htm  been  hoMen  that  a  9erip  receipt,  not  filled  up  with  the  Ljod'b 
name  of  the  Bubacriber  or  person  from  whom  the  money  was  ^^'^  ^ 
received^  is  not  a  receipt  far  money,  within  the  statutes.    The  e^/not 
point  came  on  far  consideration  upon  demurrer;  and  after  filled  up 
anpimenty  Grose,  J^t  delivered  the  opinion  of  the  Judges ;  and  "^^^l^^^ 
said  that  the  instrument,  the  tenor  of  which  was  necessarily  ber's  name, 
set  forth  in  the  indictment,  was  not  a  receipt  for  money  in  "  P^^  ^  '^' 
contemplation  of  law,  within  the  meaning  of  the  statute  2  monej^' 
Geo.  JGL  c  25,  &C.    That  it  was  the  duty  of  the  cashier  ap-  within  the 
poiBted  by  the  Bank  to  receive  such  subscriptions,  to  fill  up  >^*^"<®'* 
the  receipts  with  the  names  of  the  subscribers,  or  persons 
from  whom  they  originally  received  the  money  ;  and,  until  the 
blank  left  in  the  printed  form  was  so  filled  up,  the  instrument , 
did  not  become  an  acknowledgment  of  payment :  or,  in  other 
words,  a  receipt  for  money.    While  in  such  a  state  it  was  no 
more  a  receipt  than  if  the  sum  professed  to  be  received  had 
been  omitted,  (c)  ^ 

Where  a  person  who  was  employed  by  the  executors  of  a  ^^e"  hoi- 
contractor  with  the  navy  board,  to  settle  the  account  of  the  dan  th«t»  ^ 
testator  with  government,  produced   certain   forced  acqnit"  wenaptr- 
taneee  mid  receipts  far  moneyf  and  delivered  them  to  the  waien^ 
*Dav7  board,  in  order  to  exonerate  the  estates  of  the  testator  [*  16371 
from  an  extent,  it  was  holden  to  be  a  forging  and  uttering,  pioyed  by 
within  tiiB  statute  2  Geo.  IL  c  25.    The  indictment  charged  <^  omcu- 
the  priaoner  with  forging  and  uttering,  knowing,  &c  a  great  contractor 
many  acquittances  and  receipts,  (which  were  set  forth,)  with  witbthena- 
intent  to  defraud  the  king.    It  was  objected  by  his  counsel  ^^^^^^^^ 
that  Ike  case  was  not  within  the  statute  2  Geo.  II.  c.  25.,  as  t^count  of 
the  receipts  in  question  purported  to  be  receipts  given  to  tbe  testator 
Collinridge,  the  contractor,  by  persons  employed  by  him,  for  ^Jjj„*°"j 
inoney  therein  stated  to  have  be«n  paid  to  them  for  work  and  produced' 
materials  done  and  pi*ovided  for  the  business  in  which  he  forged  ac- 
waa  employed  under  the  navy-board,  and  wei-e  produced  by  2nd  re-^*" 
the  prisoner  as  vouchei's,  to  accompany  and  verify  Collin-  ceipts, 
ridge's  accounts,  in  oi-der  to  get  them  passed  by  the  navy-  ^*'''«*» 
board  $  which  accounts   the  prisoner  had  taken  upon  him-  fkbrtcated^ 
seli^  aiEter  CoUinridge's  death,  to  get  passed,  in  order  to  vouchers, 
avoid  an  extent  which  had  issued  against  CoUinridge's  estate  ^"0^^%^^^ 
and  eflRKts.    And  it  was  urged  in  support  of  the  objection,  the  estates 
tliat  these  workmen  were  solely  employed  by  Collinridge,  ^^^^^ 
and  not  by  the  navy-board ;  and  that  he,  and  not  the  navy-  f^o^'^Q 
hoard,  were  answerable  to  them.    That,  therefore,  the  board  extent ;  it 
had  nothing  to  do  with  these  receipts;  and  it  was  indifferent  ?^^*  ^^rg- 
to  the  board  whether  these  sums  Iiad  been  paid  to  these  se-  lefing,  "^' 
▼iral  persons  or  not.    The  prisoner  having  been  convicted,  within  the 
tte  case  was  submitted  to  the  consideration  of  the  twelve  q^^^^^ 
Judges,  who  all,  (with  the  exception  of  Lawrence,  J.,  who  25V 

€  hfou^s  case,  O.  B.  1793.    3  Leach  597.     ceipts  discussed  in  Reeves's  case,  2  Leacb  808. 
S  East.  P.  C.  c.  19.  8.  36.  p.  933.    And  see      tt  item, 
sa?eral  points  as  to  the  forgery  of  tcrip  rt^ 


1637  Of  the  Forgery  of  Private  PaperSf        [b««  it. 

was  absent,)  held  that  the  conviction  was  right»  and  tiiat  Hnt 
receipts,  as  stated,  were  within  the  statuteb    Grose»  J.,  in 
delivering  their  opinion  said,  **  The  facts  in  the  cane  prove 
that  these  receipts  were  forged ;  and  that  they  parporled  to 
have  been  given  to  Collinridge  by  workmen  for  monies  paid 
by  him  to  Uiem  for  work  done  for  the  oommimoners  of  the  no* 
Ty-ftoard.    The  persons,  therefore,  employed  for  that  pnrpose 
by  Aim,  were  employed  not  solely  on  his  account*  but  on  ac- 
count of  the  king ;  and  these  receipts,  if  genuine,  would  have 
been  legal  voucliers  for  his  account,  and  would  have  intitled 
him  to  a  discharge  from  tlie  navy-board.    It  is  clear  fheUf 
[*1638]  from  tlie  facts  proved  *at  the  trial,  and  from  the  verdict  of  the 
jury,  that  these  receipts  are  forged  receipts,  and  tiiat  ttej 
were  knowingly  uttered  by  the  prisoner  with  intent  to  dethmd 
the  king.*'  id) 
rich^or  the      ^^  ^^^  foregoing  case  a  point  arose,  as  to  the  right  of  the 
prltonei  to  prisoner  to  put  tlie  prosiTutor  to  his  election,  on  an  indict- 
put  the       m^n^  stating  various  forgeries.    The  first  count  of  tlw  in- 
to^s^eiac-  dictment   charged  that  the  prisoner  uttered,  &c  a  oolaiB 
lien  oil  au   forged  acquittance  and  receipt  for  money  (setting  it  forth,) 
•utii^T?.  **^  *  certain  other  forged  acquittance  and  recript  for  mo- 
rioui       *  ney,  (also  setting  it  forth)  and  stated  in  like  manner  above 
forgeriet.     twenty  other  n*ccipts  of  different  dates,  for  diliiBrait  suras, 
and  purporting  to  be  signed  by  different  persons,  with  intent 
to  defraud  the   king.    And  before  any  witnesses  had  been 
examined  the  counsel  for  the  prisoner    submitted  to   the 
court,  whether  the  prosecutor  ought  not.  under  the  circum- 
stanci's  of  this  c^ase,  to  elect  on  which  of  the  several  receipts 
statcil  ill  the  fii*st  (M)unt  of  the  inclictinent  he  intended  to  pro- 
ceed, and  be  resti'ained  fi*c»m  pnMeeding  on  more  than  one 
of  them ;  as,  amidst  such  a  variety,   it  ^l  ould  otherwise  be 
almost  iniiMissible  for  the  prisoner  to  conduct  his  defence. 
But  Le  Blanc,  J.,  rcferi*ed  to  the  indictment,  by  which  it 
appeared  that  all  the  i*iH:eipts  stated  in  the  first  count  were 
charged  to  have  been  uttered  at  one  and  the  same  time;  and 
as  this  single  act  of  uttering  the  receipts  would,  if  clearly 
proved,  constitute  only  one  offence  of  uttering^  he  refused 
the  application.    The  proof  was,  tliat  tfie  several  receipts 
stated  in  the  indictment  were  uttered  at  the  same  time  in  one 
bundle,  given  by  the  prisoner  to  the  solicitor  of  the  navy- 
board.     And  when  the  case  was  submitted  to  the  consideration 
of  tlie  twelve  Judges,  they  were  all  of  opinion  that  the  ap- 
Construc-    plication  to  put  the  prosecutor  to  his  election  was  properly  rc- 

tlon  as  to      fused,  (c) 

[*1639J  #it  now  remains  to  notice  the  cases  which  relate  to  the  m- 
varranis  strumcnts,  whicli  may  be  considered  as  rvarrants  or  ordertfot 
or  or  tr$,     ^^^  payment  of  money  or  delivery  of  goods, 

d  Thomases  case,  1800.  2  Lrach  877.     2      and  Palmer's  case,  ante^  1494. 
Rast.r.  C.  c.  19.  s.  36.  p.  934.  And  see  Jones         e  2  I-e«ch  882. 
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It  appears  at  one  time  to  liave  been  contended  that  the 
statute  was  confined  to  commercial  transactions;  but  several 
cases  have  decided  that  it  is  not  so  confined.  (/) 

It  has  been  frequently  holden,  that  instruments  which  in  Biiu  of 
the  commercial  world  have  peculiar  denominations  may  yet  tf  ^^^°^^^^ 
be  laid  as  warrants,  or  orders  for  the  payment  of  money ;  if  uid  as^ 
they  fall  within  those  terms,  and  are  such  in  effect.    So  that  warrants, 
a  bill  of  exchange  may  be  laid  as  an  order  for  payment  of  fj^^^^^" 
■loney ;  (g)  and  in  one  of  the  cases,  where  this  point  was  con-  payment  of 
aidered  by  the  Judg^  they  were  unanimously  of  opinion,  that  money, 
it  was  well  laid ;  and,  it  was  observed,  that  every  bill  of  ex- 
change seemed  to  be  an  order  for  tlie  payment  of  money, 
though  not  vice  vers&.  (A)    And  in  a  subsequent  case,  the 
Judges  ^1  finally  concurred  in  opinion,  that  a  bUl  of  exchange, 
or  bank^s  draft,  was  well  laid  in  the  indictment  as  an  order 
for  pajment  of  money ;  on  the  ground,  that  though  it  was  a 
bill  or  exchange^  it  was  also  a  warrant  for  the  payment  of 
money ;  it  wasy  if  genuine,  a  voucher  to  the  bankers  or  drawers 
for  the  payment  (i) 

*In  another  case,  the  prisoner,  James  M'Intosh,  was  con-  [^1640] 
victed  of  fiirging  and  uttering,  (mowing  it  to  be  forged,  a  cer-  Mintoth'i 
tain  order  for  the  payment  of  money  in  the  words  and  figures  inmumem 

following  >—  considered 

"  Petersjield,  6  August,  1799.      "  *^^'" 
**  8ir»  Please  to  pay  on  demand  to  Mr.  Hugh  Young,  or  change,  or 
order*  all  my  proportion  of  prize  money,  due  to  me  for  my  order  for 
services  on  board  his  majesty's  ship  Leander,  for  which  this  E»o^„'^!"*  °^ 
shall  be  yoor  authority.    Witness  my  Iiand  ^ 

John  Johnson, 


money. 


his  mark. 


To  Alexr.  Davison,  Esq. 
No.  21,  Mlhank'Streetj  Westminster. 


Signed  before  us, 

Walter  Noble,  minister. 
John  Williams,     1  church- 
Francs.  Gibbons,  j  wardens." 


/  Graham's  case,  O.  B.  1778.  2  East.  P. 
C.  c  19.  s.  41.  p.  945,  M^n tosh's  case,  1800. 
2  East.  P.  C.  c.  19.  s.  39.  p.  942. 

r  Locket^tcase,  O.  B.  1772.  Trio.  T.  1774. 
1  Leach  94.  2  East.  P.  C.  c.  19.  s.  38.  p.  940. 
Thm  inttrament  was  in  the  following  form  : — 

Mean«Neale,  James,  P'ordyce,  and  Down. 

Faj  Mr.  William  Hopwood  or  bearer,  six- 
taen  pounds  ten  shillings  and  sixpence. 
£16. 10. 6.  R.  Vevnest. 

h  Shepherd's  case,  O.  B.  1781,  Mich.  T. 
1781.    S  East.  P.  C.  c.  19.  s.  40.  p.  944.     1 
Leach  226.  The  instrument  was  as  follows : — 
Green^streetj  SUiJiiij/^  1781. 

Sire*     Pray  pay  to   Mr.  John  Atkins.,  or 


bearer,  six  pounds  six  shillings,  value  receiv- 
ed. Yours,  &c.  H.  TuRirsR. 

t  Willoughby*s  case,  Warwick  Lent  Ass. 
1783.  East.  T.  1783.  2  East.  P.  C.  c.  19.  s. 
40.  p.  944,  antty  1263.  The  instrument  was 
in  this  form  : — 

POST   BILL. 

Birminghamf  13  Feby.  1783. 
No.  6127. 

Sir  Wm.  Lemon,  Bt.  &  Co.  Bankers,  London. 
Pay  5  Gas.  to  Mr.  Richd.  Moore,  or  bearer 
on  demand,  value  received. 

ROBT.  COALES. 
Reced.  5  Gas. 
Entd.  R.  Moore, 
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» 


In  t«o  rount<  it  was  calM  aa  ordfr  for  pft.iBiHt  of 

and  in  r wo  oihpr  C(>unt<  a  kill  of  rsrfaa^^ :  Mmt  h  vms  staled 
To  have  bct-n  f<>r;;«^  and  uttrrrd,  with  intmt  t»  dcfraad  John 
Jdhn^in.  F>Mir  other  rounts  diarfrd  tfe  uifcuce  to  here 
been  roromittf'd  uith  intent  to  defraad  Alexaadcr  DaTisoBi 
One  of  the  obj^rtinn^  on  the  part  of  the  prrfoaer  was  that 
this  wa"»  not  a  bill  of  exrhanjT.  nor  an  nrder  tor  payvNBt  of 
moiiev  v^ithin  the  *»tatute  T  (teo.  II.  c.  £^  beraaae  no  aani 
of  monev  wa<  mentioned,  and  it  was  aot  mtain  that  amy 
monev  wrHiM  be  Hue  to  Johnson.  The  point  was  icfeiivd  to 
fhv  roR«!r)t-r<ition  of  the  Judges  who  held  the  coiiYictkni  pro* 
per.  A* 
[*IG4I]  *lti!»«»aid.  thaiiKeems  tu  be  senled.  that  if  die  wwrnmi  §r 
Tm  v,8:.    order  menTioiitH)  in  the  stat.  T  Geo.  II.  r.  £^  Ao  not  purport aa 

'icr  I "  ^  ^^'  '^^ ''  "^  *^'  ^^  ^^  '•hewn  by  pniper  averments,  to  be  made 
pur;>o.i  *o  by  one  havin.i;  authority  to  command  the  payment  of  the  nm^ 
haie  >*r.  |,py  ,,|i  direct  the  delivery*  of  the  goods,  and  to  be  coBpolsoiy 
^  iiaV.ng  *>n  ih^  person  having  possession  of  the  subject  matter  of  if; 
a'.-tnor.-  but  imly  purport  to  be  a  request  tu  advance  the  moncj  or 
mwi  ^^- J-  '"PPL*'  ^''*'  go***!"*  •'n  the  crHit  of  the  party  apptying^  whi(l 
rocni,  &V.    the  ottier  may  comply  with,  or  not  as  he  sees  pnqiery  it  is  not 

a  warrant,  f)r  an  onler  within  the  statute.  (/^ 

V...  «.*  -         Thu*^  it  \va*«  holdin,  that  a  note  in  the  name  of  an  orer- 

•  a-'^.  seer  of  the  p4jf»r  to  a  shopkeeper,  desiring  him  to  let  the  pn- 

A  no:e  to     souer  have  certain  goods,  which  he  would  see  him  paid  finTf 

Leer^r,'iti    ^^"^  ^^"  holden  not  to  be  a  warrant  or  order  fcr  theddi" 

Th«  1.1!:.-;     very  of  gimd"*  ^^ithin  the  statute.     Nine  of  the  Judges,  on  a 

«V- M  ■  -   ^*<^»***>***»'*^«  ^^***'^'  clearly  of  opinion,  that  the  writing  was  not 

no'ri.n.  . :,  a  warrant  or  «»n!<T  Inr  the  tit  livery  of  goods  within  the  act; 

1.0!  V,  ,v      con^idcriiii;  tliat  the  woiils  warrant,  or  orders  as  they  stand 

^.3.  .  in  the  act  are  •^ynonyniuus,  and  im]>oi-t  that  the  persongi^ing 

such  warrant  or  firder  h;ts  or  at  least  claims  an  interest  in 

the  money  or  goods  which  an*  the  subject  matter  of  it.  and 

h;L»i  or  at  least  assumes  to  have  a  dis{Nising  jKiwer  over  thenir 

and  takes  on  him  to  transfer  the  pro|)crty.  or  at  least  the 

custiHiy  of  them  to  the  pt*rsoii  in  whose  favour  such  warrant 

•M'  ord'.'r  is  niadi\     And  though  tliis  case  must  fall  within  the 

mischief:  yet.  in  the  construction  of  an  act  so  penal,  tlie  strict 

^..    letter  of  it  ought  not  to  be  departed  from,  (m) 

ij!.''"*'  So  a  note  to  a  tradesman,  requesting  him  to  let  the  bearer 

A  u<  u  •>  M  ha^c  certain  goods,  has  been  holden  not  to  be  an  order  for 

ip?i-eVtin-'   ^**^  delivery  of  goods  within  the  statute,  it  appearing  that  Ac 

inm  to  let"   pei"soii  whose  name  was  forged  in  the  note,  though  a  cua- 

the  fcea-e.    touicr  of  the  tradesman,  was  not  the  owner  of,  nor  had  any 

I    1642]  *s|)ecial  interest  in  the  goods  in  question,  or  any  others  is  flic 

iiavc  cer-     tradesman's  hands,  nor  had  any  authority  to  send  any  snck 

fcc.  order  if  it  had  been  genuine,  (n) 

k  M*Intnsh*s  casp,  1300.  2  Edst.  P.  C.  c.  19.         «i  MiicheU*s  caic,  Fost.  119.  2  Eiit.  P.C 
s.  39.  p.  942.  c.  19.  s.  37.  p.  936. 

'  ?  Ka??.P.r..-.  IH.  «.  .:T.p.9:?»;  •»  WiPiams's  case.  iTTf'.     1   i.each  114-  • 
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Upon  similar  grounds,  it  waff  ruled,  in  a  recent  case,  by  a  Rush- 
very  learned  Judge,  tliat  a  forged  order  for  the  ])uii)ose  of  worth's 
obtaining  a  reward  for  the  apprehension,  &c.  of  a  vagrant  is  V^fo'  ^ 
not  a  forgery  within  the  statute,  unless  it  contain  the  requi-  order,  for 
sites  prescribed  by  the  vagrant  act  17  Greo.  II.  c.  5.  s.  5,  the  purpose 
It  appeared,  that  the  order  was  deficient  in  the  requisites  rngaVe^'"' 
described  by  that  act,  inasmuch  as  it  did  not  purpoii;  to  be  ward  ibr 
onder  seal,  and  it  was  not  directed  to  the  high  constable  of  ^^*^  appre- 
the  Ridings  and  it  was  contended  on  behalf  of  the  prisoner,  a^ vacant, 
that  sach  an  instrument,  supposing  it  to  have  been  genuine,  hoiden  to  ' 
would  have  been  perfectly  inoperative^  that  it  was  nothing  Ste^jJlJi,"^. 
more  than  an  order  by  a  magistrate  on  the  county  treasurer,  it  being     ' 
for  the  payment  of  a  sum  of  money,  over  which  tho  magis-  (deficient  in 
trate  had  no  -controul  or  dominion  whatsoever,  except  by  Iftl^s'^Iic-' 
means  of  the  statute  17  Greo.  IL     On  the  part  of  tiie  prose-  scribed  by 
cation,  it  was  contended  principally,  that  since  orders  in'^the  ^^^.  *^^^»^ 
form  of  the  order  in  question  had  been  generally  drawn  and  uio'iiserit' 
acted  upon  in  the  Riding  of  the  county  in  whicli  tliis  offence  tobe  made. 
was  conmittedy  it  was  not  essential,  to  bring  the  prisoner 
w^ithin  the  statute,  tliat  tlie  order  should  comply  with  the  re- 
quisites *of  the  17  Geo.  IL  c.  5.;  and,  that  it  was  sufficient  [*1643] 
that  it  pursued  the  usual  form,  being  tliercby  capable  of  being 
the  instrument  of  fraud.    But  Bay  ley,  J.  said,  <<  To  bring 
the  case  within  the  statute,  the  order  must  be  such  as,  on 
tile  face  of  it,  imports  to  be  made  by  a  person  who  has  a 
disposing  power  over  the  funds.    In  this  case,  the  party 
looking  at  the  act  must  have  known  that  the  order  was 
not  made  by  one  who  had  a  disposing  power  over  the  funds 
in  his  hands.     The  magistrate,  as  an  individual,   had  no 
right  to  make  such  an  order,  and  the  treasurer  had  no  right 
to  consider  it  as  an  order  which  he  was  bound  to  obey.    The 
mi^strate,  in  his  character  of  a  justice  of  tlic  peace,  had  no 
authority  to  make  such  an  order;  if  he  had  any  it  was  de- 
rived from  the  statute,  but  he  had  no  power  to  make  such  an 
order  as  this,  and  if  such  a  one  had  been  made,  the  treasurer 
ought  not  to  have  obeyed  it."  (o) 


EtMU  P.  G.  c.  19.  8.  37.  p.  937.  The  point 
was  fubmitied  to  the  cousideration  of  the 
Judges,  who  aU  (De  Ciruy,  C.  J.  and  Willis  J. 
beiog  abeent)  agreed  that  the  case  was  not 
within  Um  statute,feeiing  themselves  bouad  by 
the  authority  of  Mitchell's  case,  {ante,  1641, 
note  (ifi)  ;)  but  roost  of  them  said  they  should 
ba^e  doubted  the  propriety  of  that  determina- 
tion, if  it  had  been  res  integra ;  but  as  it  had 
been  so  long  acquiesced  in  they  thought  it 
coald  not  be  departed  from.  And  accordingly 
in  a  tabsequent  case,  a  note  in  the  following 
form,  **  Messrs.  Songer,  please  to  send  10/. 
by  the  bearer,  as  I  am  so  ill,  I  cannot  wait  on 
^u,  Dis.  Wery  ;^  was  holden  not  to  be  an 
order  within  the  statute.  Ellor's  case,  O.  B. 
I7t4.    2  East.  P.  C.  c.  19.  s    37.  n.  938.     1 
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Leach,  323.  The  prisoner  was,  therefore, 
acquitted  of  the  felony  ;  but  detained,  and  at 
a  Kubsequcnt  sessions  convicted  of  the  misde- 
meanor.    1  Leach,  323. 

0  Kushworth's  case,  cor,  Bayley,  J.,  York 
Sum.  Ass.  1816.  The  prisoner  was  accord- 
ingly acquitted  upon  that  and  another  simi- 
lar indictment.  In  Graham^s  case,  O.  B.  Oct. 
1778.  2  East.  P.  C.  c.  19.  s.  41.  p.  945.  Ofrfe, 
1639,  note  (  /■),  the  prisoner  was  indicted  for 
a  similar  offence,  and  an  objection  taken  on 
his  behalf  was  that  the  eighteenth  section  of 
the  17  Geo.  1 1,  c.  5.  expressly  subjects  the 
party  forging  such  an  order  to  a  penalty  of 
SO/,  which  must  be  considered  as  a  repeal  of 
the  statute  7  Geo.  U.  c.  22.  as  to  orders  of  this 
description.    And  it  is  obser^'ed  in  t  East. 


*1643 
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&c.  had  1), 
authority  o 
to  make 
the  war- 
rant or  or- 
der. 

Clinch's 


en  that  it 
ought  to 
hare  ap- 
peared in 
the  indict- 
ment that 


It  must  not  "N^lt  follow8  froiii  tbeso  piinciplcs  that  an  indictment  for 
*PP?*^.»"^  forging  a  warrant  or  oiiler  will  be  bad  in  form,  if  it  appears^ 
DienTtbat'  upon  the  facc  of  it«  tliat  the  person  whose  name  was  subscrib- 
the  person  ed  to  the  warrant  or  order  had  no  authonty  to  make  thenu 
An  indictment  which  charged  the  prisoner  with  forging 
an  order  for  the  delivery  of  goods,  stated  that  the  order  was 
subscribed  by  one  L.  D.  *^  he,  the  said  L.  D.«  then  and  there 
being  the  servant  of  one  J.  L.  D.  in  his  business  of  a  silk 
dyer,  and  purporting  to  bo  a  warrant  or  order  from  the 
case.  Hold-  said  L.  D.  as  such  servant  of  the  said  J.  L.  D.  for  the  de- 
livery of  8lb.  of  raw  silk."  It  appeared  upon  the  evi- 
dence that  L.  D.,  whose  name  was  forged,  was,  in  fact,  the 
son  of  J.  L.  D.  and  was  appi-enticed  to  his  father,  whose 

business  of  a  silk-dyer  was  principally  conducted  by  him. 

Um  person   Amongst  othcr  objections,  on  behalf  of  the  prisoner,  it  wis 
whose        urged  that  to  bring  the  offence  within  the  statute  the  ord» 
subscribed   must  purport  to  be  made  by  a  }>ei*son  who  had  an    authority, 
to  the  or-    or  at  Icast  claimed  an  interest  in  the  subject  matter  of  i^ 
auiho*ft""  ^^^  ^''"^  takes  upon  him  to  transfer  it  to  the  person  in  whose 
to  make  it.  favour  tlic  Order  is  made.    That  it  was  not  averred  in  the 
indictment  that  L.  D.,  wliose  order  it  purpoi-ts,  and  is  aver- 
i*ed  to  be,  had  any  authority  over,  or  interest  in,  the  goods 
in  question,  or  any  antliority  to  make  such  an  order,  which 
ought  to  have  hern  expi^essly  alleged.     It  states  that  another 
person  was  the  ownor,  namely,  the  father  J.  L.  D.,  to  whom 
the  son  was  only  a  servant ;  and  it  cannot  be  inferred  from 
that  circumstance  that  the  son  had  authority  over  the  goods,* 
and  the  want  of  such  an  averment  cannot  be  supplied  by  parol 
evidence :  on  the  contrary  the  order  appears  to  have  been 
made  by  an  apprentice,  who  vas  not  smi  Jwm,  and  had  no 
dis]M)sing  iM>wer.     'Vhv,  ])riyonor,   having  been  convicted,  the 
case  was  referretl  to  ihe  consideration  of  the  Judges,  who 
who  held  the  conviction  bad.     The  learned  Judge,  who  de- 
livered their  opinion,  said,  **thatonthe  constnictioo  of  the 
statute  the  forged  warrant,  or  order  for  the  delivery  of  the 
P16451  S^^^^*^»  must  purport  to  be  the  border  of  the  owner,  or  of  some 
*-  -"  person  wlio  has,  or  at  least  claims,  an  interest  in,  or  who  has, 

or  at  least  assumes  to  liavc  a  disposing  power  over  tlie  goods, 
and  takes  upon  hiin  to  tiansler  the  projKJrty  or  custody  of 
them  to  the  person  in  whose  favour  such  order  is  made."  And 
as  to  the  form  of  ihe  indictment,  he  said,  "that  it  ought  to 


(ub.  supr,)  that  this  oiijeclioii  i^ccm^  to  luivt^ 
been  entitled  to  a  difl'erent  cotuiderutioii  lV(>rii 
what  it  is  stated  to  have  received  ;  as  the  pri- 
soner was,  notwithstandin;;,  coiwictcd,  and 
received  judgment.  An.i  a  qit.  is  made,  as  to 
what  became  of  the  case.  It  should,  how- 
ever, be  observed,  that  this  eighteenth  section 
of  the  17  Geo.  II.  c.  5.  enacts  that,  *'  in  case 
any  such  pelij/  constable  or  other  officer  or  ^'o- 
remor  or  master  of  any  house  ofcorrectioti,s\\a\i 
rounterfei*  anv  ^iwh  certificate  rrrrivt  o>-  jm'e 


ov  nnik&or  knowingly  permit  to  be  made  uf 
alteration  in  any  such  certificate  receiptor 
noic  he  shall  forfeit  the  sum  of  fifty  poufKb:* 
and  that  it  does  not  appear  from  the  repoit 
that  the  prisoner,  Graham,  was  upeitffct*- 
f  table  or  other  officer.  Sec.  A  still  better  in- 
swer  to  the  objection  seems  to  be,  that  tiieoi' 
(ler  in  que&tion  was  neither  a  certificMU,  r^ 
reipt,  oTtiote,  within  the  18th  section  of  ibel* 
Oco.  11.  c.  ;">, 
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i 
have  appeared  in  the  indictment  that  the  person,  whose  name 
"was  subscribed  to  the  order,  had  an  authority  to  make  it ; 
but  that  this  could  not  be  collected  by  any  legal  inference 
from  the  words  of  the  indictment ;  for  L.  D.,  the  person 
whose  name  was  forced,  was  stated  to  be  the  servant  of  the 
owner,  which  excluded  every  idea  that  lie  had  or  could  claim 
any  interest  in  the  goods  which  were  the  subject  of  the  order : 
and  that  it  ought  to  have  been  expressly  averred  that  he  had 
authority  to  make  it"  {p) 

In  the  foregoing  case  it  was  further  objected,  on  behalf  of  The  order 
the  prisoner,  that  the  instniment  in  question  was  not  an  or-  ™"JlJ^' 
der,  but  a  bare  request ;  that  it  was  not  directed  to  any  per-  [he  bolder 
son,  and  consequently  was  not,  upon  the  face  of  it,  compul-  pr  person 
sory  upon  the  holder  of  the  goods ;  and,  further,  that  it  ought  jn^j^"  av- 
to  have  appeared  on  the  face  of  the  indictment  that  the  order  ing  posses- 
was  to  the  holder  of  the  goods,  {q)    Upon  these  points  the  «onoftbe 
learned  Jadge^  who  delivered  tiie  opinion  of  the  Judges,  said,  ^"°  '^' 
^  that  the  order  must  be  directed  to  the  holder  or  person  in- 
terested in  or  having  possession  of  the  goods.    That  the  or- 
der set  forth  in  the  indictment  was  not  directed  to  any  per- 
son whatsoever;  but  merely  expressed  a  desire  that  8lb.  of 
silk  should  be  delivered  to  the  bearer  of  it  without  any  direc- 
tion from  whom  it  was  to  be  received.    And  that  on  this 
ground,  therefore,  the  Judges  were  of  opinion  that  this  was 
not  a  warrant  or  order  within  the  statute."  (r) 

*Biit  it  should  be  well  observed  that  if  the  order  purport  f*' 16461 
to  be'  one  which  the  party  has  a  I'ight  to  make,  although  in  But  if  the 
truth  he  had  no  such  right,  and  although  no  such  person  order  ;n<r« 
as  the  order  purports  to  be  made  by  existed  in  fact,  it  falls  J^'^hich 
with  the  penalty  of  the  statute,  (s)  the  party 

The  prisoner,  Charles  Lockett,  was  convicted  of  know-  has  a  right 
ingly  uttering  a  forged  order  for  the  payment  of  money,  in  ^jn  Je*'  *^ 
these  words,  "  Messrs.  Neale,  Fordyce,  and  Down,  pay  to  within  the 
Wm.  Hopwood  or  bearer  16/.  10s.  6rf.     Rt.  Vennest,"  with  ^c^- 
intent  to  defraud  one  John  Scolcs.  {t)    It  appeared  upon  the  Lo«^«"'« 
evidence  that  the  prisoner  applied  to  Scoles,  who  was  a  co-  a  forged 
lourman,  and  agreed  to  purchase  goods  to  the  amount  of  102.  order  on  a 


banker 


to 


0^   6dmf  which  he  was  to  send  for.     He  went   away  taking  Golden 
with  him  a  little  Prussian  blue ;  and  afterwards  came  again,  be  wiUiin 
pretending  to  be  in  a  hurry,  and  presented  this  note,  which  ^®  statute, 
he  said  was  a  good  one ;  and  for  which  Scoles  gave  him  61.  made  in  a 
10s.   being  the  difference.    No  such  pei*son  as  Rt.  Yennest  fictitious 
kept  cash  with  Messrs.  Nealc  and  Co.;  nor  did   it  appear  ^^J^^\^^}^ 
that  there  was  any  such  man  existing.    Upon  these  facts  it  to"b?inade 

p  Clinches  case,  O.  B.  179 1,  decided  by  the  r  Clinches  case,  ^nie  note  (p). 

Jadges,  11th  May,  1791.    2  East.  P.  C.  c.  19.  s  2  East.  P.  C.  c.  19.  s.  38.  p.  940. 

s.  37.  p.  938.    2  Leach  54.  t  The  form  of  the  order  is  given  witli  ioiiM 

9  The  form  of  the  instrument  was,  slight  difference  in  another  report.    See  anU 

^Please  to  send  by  the  bearer  81b.  of  that  1639,  note  {g), 
whorpe  huu  market. 

« I..  Desemockex." 


1646  Of  the  Forgery  of  Frveate  Paper$,        [book  it. 

by  a  per-    was  submitted  to  the  considfiration  of  the  Jadges,  wheAar 

kcpt^cash    ^^'^^  ^^  ^^  order  within  the  statute ;  («)  and  after  very  long 

with  such    consideration  they  at  last  agreed  that  it  was  forgery.    They 

banker.       thought  it  quite  immateriaT  whether  such  a  man  as  Yenncst 

existed  or  not ;  or  if  he  did,  whether  he  had  kept  cash  at  the 

banking  house  of  Messrs.  Neale  and  Co. :  and  that  it  was 

sufficient  that  the  order  assumed  those  facts,  and  imported  a 

right  on  the  part  of  the  di*awer  to  direct  such  a  transfer  of  his 

property,  (x) 

r*16471      "^^^^^  respect  to  the  form  of  the  order  in  other  respects,  it 

As  to  the     Appcsu^  not  to  be  nece^ary  that  the  particular  goods  should 

specifica-    be  therein,  specified,  provided  it  be  conceived  in   terms  in- 

tion  of  the  telligiblc  to  the  parties  themselves,  to  whom  such  order  is 

eoocis  in  jj  i 

Uie  order,    addressed. 

Joneses  In  a  case  where  the  prisoner  had  been  convicted  of  forg- 

c«M-  iug  an  order  for  tlie  delivery  of  goods  to  the  following  por- 

ftSfowTn^  port;  "  Sept  23d,  1764.     Sir,  please  to  deliver  my  work  to 
form;         the  bearer, — Lydia  Bell,  Fleet-street,   London,'^  with  in* 
«<  Please  to  ^u^  to  dcfraud  the  wardens  and  company  of  goldsmiths ;  and 
t^ilVo  t^e  ^^  appeared  that  tlie  goods  in  question  were  articles  of  plate 
bearer."      which  liad  been  sent  by  Mrs.  Bell,  a  silversmith,  to  Gold- 
smiths'-hall,  to  be  marked ;  and  that  the  form  of  the  order 
was  the  same  as  was  usually  sent  upon  such  occasions,  ex- 
cept tliat  in  strictness,  and  by  the  rule  of  the  plale-oflke,the 
several  soi*ts  of  work,  with  tlie  weight  of  the  silver,  ougJDit 
to  have  been  mentioned  in  it;  the  Judges  affirmed  the  con- 
viction upon  the  reference  to  them,  after  a  motion  in  arrest 
of  Judgment.     But  the  prisoner  was  pardoned  on  condition 
of  transiKirtation.  (y) 
An  order        The  order  will  not  be  tlie  less  the  subject  of  forgery,  on 
abfe*by*^'    2"^^"*^*  ^^  *^  ^^^  being  available  by  reason  of  some  cdla- 
reasonof     tcral  objection,  not   appearing    upon   the  face  of  it.    Tins 
some  col-     where  the  prisoner  had  been  convicted  for  forging  an  ordar 
lection  °^   ^^  ^**®  payment  of  prize-money,  and  it  appeared  that  the 
may  yet      party  whose   name  was  forged  was  a  dischai*ged   seaman, 
be  the  sub-  ^nd   was,   at  the  time  the  order  bore  date,   within  seven 
^^^^    °''  miles  of  the   port  where  his  wages   wei-e   payable;  under 
which  ciiTumstunces  his  genuine  order  would  not  have  been 
valid,  by  the    provisions  of  the    32  Geo.  III.  c.    34.  8.  ^2. 
unless  made  in  the  manner  therein  prescribed  ;  the  Judges 
held  the  conviction  to  be  proper,  the  order  itself  purporting 
on  the  face  of  it  to  be  made  at  another  place  beyond  the  lim- 
ited distance,  (x) 

tiThe  doubt  was  stated  to  hav«»  aii^en  or.  y  Jones's  case,  1764,  1  Leach  53.    2Eait. 

what  was  said  in  Mitchell's  case,  ante^  1641.  P.  C.  c.  19.  s.  39.  p.  941. 

X  Lockett's  case,  O.  R.  1771,  Trin.  T.  1774.  x:  M'IntoshV  case,  1800,   2  East.  P.  C.  c 

1  Leach  94.     2  East.  P.  C.  r.  IP.  s.  38.  p.  94U.  19.  s.  39.  p.  942.     2  Leach  883.     Jnie  14St 

8.  P.  in  Abraham's  case,    1774.    2  East.  P.  The  same    case   is  cited   for  another  poW: 

C.  c.  19.  8.  38.  p.  941.     The  prisoners  in  each  ariie  1640. 
case  received  judf^nient  of  death  accordingly. 
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*Many  other  points  which  have  arisen  upon  indictments 
framed  apon  the  statutes  set  forth  in  this  Chapter,  being  of 
general  implication,  have  been  already  noticed  in  the  Chap- 
ter treating  generally  of  the  subject  of  Forgery,  (a)  (1) 


♦CHAPTER  THE  THIRTY-FIFTH.  [*1653]  - 

Of  Falsely  Personating  another.  (2) 

The  bare  fitct  of  personating  another,  for  the  purpose  of  offence  at 
fraud,  is  no  more  than  a  cheat  or  misdemeanor  at  common  common 
law,  and  punishable  as  such,  (a)    And  the  principal  cases  in  ^^' 
which  it  has  been  considered  as  indictable  have  been  laid  as 
ctatB  of  conspiracy. 

In  a  caaa  where  the  prisoner  had  been  acquitted  on  an 

tfwffOe  1411,  el  ttfu.  a  2  East.  P.  C.  c.  20.  s.  6.  p.  1010. 

(1)  The  residue  of  this  Chapter,  consisting  of  two  recent  statutes  of  Geo. 
IIL  not  in  force  in  this  country,  is  omitted. 

(2)  UsiTBo  States. — ^^  If  any  person  shall  acknowledge  or  procure  to  be 
acknowledged  in  any  of  the  courts  of  the  United  States,  any  recognizance, 
bail  or  judgment  in  the  name  or  names  of  any  other  person  or  persons,  not 
privy  or  consenting  to  the  same,  every  such  person  or  persons,  on  conviction 
thereof,  shall  be  fined  not  exceeding  five  thousand  dollars,  or  be  imprisoned 
not  exceeding  seven  years,  and  whipped  not  exceeding  thirty  nine  stripes. 
ProTfided,  nevertheless,  that  this  act  shall  not  extend  to  the  acknowledgment 
of  any  judgment  or  judgments  by  any  attorney  or  attorneys,  duly  admitted  for 
any  person  or  persons  against  whom  any  such  judgment  or  judgments  shall  be  ^ 
had  or  given." — Ing.  Dig.  157. 

New  YoRi;. — In  an  action  of  scire  facias  against  bail,  the  defendant  plead- 
ed that  another  person  of  the  same  name  and  description  became  bail,  and 
traversed  that  the  defendant  was  the  same  person.  The  plaintiff  replied  that 
(the  defendant  and  the  person  described  in  the  recognizance  of  bail,  were  the 
sane  person,  and  issue  was  thereon  joined.  The  name  of  Elnathan  J^obW 
was  Inserted  in  the  bail-piece,  but  it  was  proved  that  Stephen  Norton  was  the 
person  who  intended  to  be  bail,  and  who  in  fact  appeared  before  the  judge 
who  took  and  signed  the  acknowledgment  of  the  bail-piece.  It  was  held 
that  this  was  a  good  plea  ;  and  that  the  evidence  was  admissible,  and  sufficient 
on  the  issue  joined  between  the  parties,  as  to  the  identity  of  the  person. 
Where  bail  are  personated,  the  court  will  in  their  discretion,  on  motion,  order 
a  vacatur  of  the  bail ;  but  if  there  has  been  a  felonious  personating  of  bail, 
the  court  will  stay  any  order  for  relief,  until  the  party  personated  has  prose- 
cuted the  felon.     Renouard  v  Noble.     2  Johns.  Case.s  20.S. 
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indirtmont  preferi'cd  against  him  for  forger}*,  upon  its  ap- 
pearing that  he  had  merely  pasi^ed  himself  off  for  the  per- 
son whose  real  sigiiatiiiH*  apfieared  on  the  instrument,  in 
conrert  with  that  person:  ib)  he  was  indicted  again  for  the 
misdemeanor:  hot  it  is  ohservrd  that  this  second  indictment 
did  not  turn  singly  on  the  tact  «>f  such  false  personating  for 
a  fi*audulent  pur|)osc,  hut  was  framed  against  him  and  his 
associates  tor  the  conspiracy  as  well  as  the  cheat,  (c)  And 
where  a  woman,  living  in  the  service  of  her  master,  con- 
spired w  itii  another  man  that  he  should  personate  her  mas- 
ter^  and  in  that  <  haractcr  should  solemnize  a  marriage  with 
lier«  whicli  was  acciirdingiy  done,  for  the  purpose  of  after- 
wards raising  a  s|M'cious  title  to  the  pro])erty  of  the  master; 
the  gist  of  the  indictment  was  for  tlie  conspiracy,  and  the 
conviction  pintceeded  u|M»n  that  gi*ound.  {d)  And  in  a  case 
r*lfi541  *^ '**''*<*  '^  clieat  w;ls  effected  l»y  one  |NM*son  pi'etending  to  be 
a  merchant*  and  another  pretending  to  he  a  broker,  we  have 
seen  that  judgment  appeaivd  ultimately  to  have  been  given 
for  the  crown,  on  the  gi^ound  that  it  was  a  case  of  con- 
spiracy, (c)  A  ciLse  however  is  ivported,  in  which  the  in- 
dictment only  charged  that  tlie  defendant  pei'sonated  a  clerk 
to  a  justice  of  the  peace,  with  intent  to  extort  money  from 
several  {m^i-sous,  for  pnK^uring  their  discharge  from  mis- 
demeanors for  wliicli  tlie\  stood  committed;  and  the  court 
i*efused  to  (piash  it  upon  motion,  and  put  the  defendant  to 
demur  to  it.i/)  Rut  it  is  ohserved,  that  it  might  probably 
have  occurred  to  the  court  that  this  was  something  more 
than  a  hare  endeavour  to  cnuiuiit  a  fraud  hy  means  of  falsely 
pei-sonating  another:  that  it  was  an  attempt  to  pollute  and 
render  odious  the  puhlic  justice  of  the  kingdom,  hy  making 
it  a  handle  ami  pretence  lor  corrupt  practices.  (^)  How  far 
the  refusal  to  (|uash  the  indictment  u|K)n  motion  can  be  con- 
sideiTd  as  an  aulhtn-ity  is  (|uestionahle :  as  we  have  seen 
tliat  it  was  the  ])ractice  of  the  court,  as  often  declared,  not 
to  quash  on  motion  indict;neiits  for  offences  founded  in 
fraud  or  oppression,  though  such  indi(^tments  might  appear 
not  to  be  sustainabU',  but  to  leave  the  defendants  to 
plead.;//) 

The  ofieuce  of  falsely  |)ersonating  another  for  purposes 
Of  the  of-  ^*^  fraud  is  so  nearl\  allied  to  forgery,  and  so  often  blended 
fence  by  with  it,  that  these  olfonces  have  been  fnMpiently  included  by 
statutes,      ijj^  legislature  in  the  same  enactments,  and  made  felonies 

b  JntCj  1420.  ft  s.'fi  .  f  lit .,.  r.  M.icarlv  an.l  Fordcubourgh,  on/^ 

c  2  East.  P.  C.  c.  ZiK  ..  ♦,.  p.    1010.     Tn.-  Ki71,  liiTZ. 

defendants  were  convicted   upon   this  -(Tun  1  /'  Dujmi-'^  rasi\   12  (leo,  1.  2  Scss.  Cas.  H' 

indictment.  *  Va\>i.  V.  C.  r.  20.  s.  6.  p.  1010. 

rf  Robinson  and   Taylor,  («.n-e   ol,)   O.  i;.  :r  j  K.isi.   P.  C.  c.  iO.  s.  G.  p.  1011. 

1746.     1  Leach  37.     'J  K?^*.  V.  C.  ..'Jo.  -.  h  ,  ^.^.  1:^7:..  jw\'^  (O. 
fi.  T).   1010. 
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alike  subject  to  capital  punishment  Many  of  the  statuteSf 
therefore^  which  relate  to  falsely  personating,  with  a  few  ca- 
ses determined  upon  their  construction)  have  necessai'ily  been 
introduced  in  the  preceding  chapters ;  as  those  concerning  the  \ 

personating  tbe  pn>prietors  of  public  storks,  &c.(t)'i^and  [^1655] 
the  personating  of  seamen,  &c.  in  order  to  obtain  wages, 
prize-money,  &c.;  (J)  and  do  not  require  to  be  again  notic- 
ed. It  remains  only  to  mention  the  statutes  which  relate  to 
the  acknowledging  of  deeds,  fines,  bail,  ^.  in  the  name  of 
another. 

The  statute  £1  Jac  L  c.  26.  s«  2.  enacts,  '^That  all  and  si  jac.  i. 
every  person  and  persons  which  shall  acknowledge  or  pro-  c.  S6.  s.  9. 
cure  to  be  acknowledged,  any  fine  or  fines,  recovery  or  re-  {^^^nt' 
coveries,  deed  or  deeds  inroUed,  statute  or  statutes,  recogni-  any  fiQe^re- 
zance  or  recognizances,  bail  or   bails,  judgment  or  judg-  covery, 
mentSy  in  the  name  or  names  of  any  otlier  persoii  or  persons  tufe^'barf 
not  privy  or  consenting  to  the  same,"  shall  be  adjudged  fe-  or  judg- ' 
Ions,  and  suffer  death  without  benefit  of  clergy.    The  attain-  »n«nt>»n 
der  is  not  to  be  any  corruption  of  blood,  nor  loss  of  dower ;  oAVnon 
and  the  act  is  not  to  extend  to  any  judgment  acknowledged  not  privy 
by  any  attorney  of  record,  for  any  person  against  whom  any  ?'  ^"JJ^^ 
such  judgment  shall  be  had  or  given,  (k)  tof  made 

In  the  construction  of  this  statute  it  has  been  holden  that  te]onj 
the  bare  personating  of  bail  before  a  Judge  at  chambers,  or  ^\^^^ 
the  ackJiowledging  thereof  in  another  name,  is  no  felony,  but 
only  a  misdemeanor,  unless  the  bail  be  filed.  (/)  But  yet  it 
appears  in  one  case  that  the  ofience  was  considered  as  com- 
plete by  the  personating ;  as  though  the  bail  piece  was  filed 
at  Westminster,  the  trial  was  had  in  London,  the  county 
where  the  bail  was  personated,  {m)  It  seems  thiit  if  bail  be 
put  in  under  feigned  names  of  persons  who  liave  no  exist- 
ence, the  offender  cannot  he  prosecuted  upon  tins  statute  for 
felony,  (n) 

♦The  statute  21  Jac.  I.  c.  2G.  extending  only  to  pi-occed-  r*i6561 
ings  in  the  couils  themselves,  a  subsequent  statute  4  W.  &  \  w.&m. 
M.  c.  4.  made  it  felony  to  personate  any  other  person  as  bail  c  4.  Per- 
before  any  judge  of  assize,  orroniniissicmer  appointed  to  take  !°"?*i°f 
bail  in  the  country.  This  statute,  for  tlie  greater  ease  of  any  Judge 
persons  in  actions  or  suits,  in  the  courts  at  fFestminsterf  im-  of  assize  or 
powers  the  Chief  Justices  of  tlie  Coui-ts  of  King^s  Bench  J°on"*f" 
and  Common  Pleas,  and  the   Chief  Bai*on,  respectively,  to-  the  coun- 

t  .^n/e,  1522,  ei  sequ.  the  report  of  the   same  case  in  Ventris,  (1 

;*  Ani€j  1593,  et  scqu.  Vent.  301.)     Twisdeii,  J.  said  that  it  must  be 

k  S.  3>  tried  in  Middlesex,  where  the  bail-piece  was 

I  1  Hale  696.     Timberly^s  case,  2  Sid.  90.  Aled  ;  the  entry  being  venit  coram  Jomino  re- 

1  Hawk.  P.  C.  c.  47.  s.  5.  2  East.  P.  C.  c.  gr,  ice. 

30.  e.  4.  p.  1009.  n  Anon.  1  Str.  384.     1  Hawk.  P.  C.  c.  47. 

m  Beasley^s  case,  T.  Jones  64.  1  Hawk.  s.  6.    But  the  court  in  this  case  ordered  the 

P.  C.  c.  47.  s.  4.  But  in  2  East.  P.  C.  c.  20.  s.  bail  and  the   attorney  to  be   set  in  the  pil- 

5.  p.  1010,  it  is  observed  that  acrordinj;  to  lorv. 
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try,  made    gather  witli  One  other  Judge  of  their  retspectiTe  courts  tB 
ttiooy.       appoint  romniiwiionerfi  (other  than  common  atloniea  mad 
soliritors)  in  all  the  counties  in  England  and  WaleSp  and  ia 
Berwirk-u|ion-TMeed9  to  take  recognizances  of  special  bail 
or  bail  pieces  in  actions  or  suits  depending  in  those  ooart& 
And  then  iby  s.  4.   it  is  enacted,  ^that  any  person  or  per- 
sons who  shall,  before  any  person  or  persons  inpovared 
by  virtue  of  this  act,  as  aforesaid,  ts  take  bail  or  bails,  re- 
present or  |M*i-s(inate  any  other  person  or  persons,  whereby 
the  |ierson  or  |iersons  so  represented  and    personated,  may 
be  liable  to  the  payment  of  any  sum  or  sums  ot  mauij  for 
debt  or  damages*  to  be  recovered  in  the  same  sait  or  ac- 
tion, wherein  such  person   or  persons  are  represented  and 
personated,   as  if  they    had   really  acknowledged   and  en- 
tered into  the  same,"  being  convicted  thereof,  shall  be  ad- 
judged felons,  suffer  the  pains  of  death,  and  incur  such  fiir- 
feitures  and  penalties  as  felons  in  other  cases  convicted  or 
attainted. 
:»7Gro.iii.      The  statute  x>7  Geo.  III.  c.  45.,  which  was  passed  forre- 
c.  43.  Per-  gulating  the  taking  of  special  bail  in  actions  and  suits^  de- 
teiHa"'      pending  in  the  court  of  great  session  for  the  county  palatine 
Ckater       of  CKcstn*  contains  a'  clause  (s.  4.)  similar  to  that  just  aet 
made  fr!o-  forth,  by  which  tliose  who  personate  bail  before  any  person 
nfinnef .  ^    empowered  by  virtue  of  that  act   to  take  special  bail,   are 
made  guilty  uf  felony,  and  liable  to  the  penalties,  fcc«  of  the 
4  W.  /^  M. V.  4. 


|*lG57j  an APTKR  THE  TUIRTY-SIXTH. 

Of  drmn  and  the  tturnifis;  n/',Vi7/5,  Ships.  m^Iines^  Camf  and 

other  Property*  (1' 

ufiencr  oi        Akso.v  is,  ill  couunon  law,  an  offence  of  the  degree  of  felony^ 
.'irson  at     and  has  been  described  as  the  malicious  and  tvilftil  burning  tht 


(J)  Nr/.v  YoiiK. —  ?*cning^  tire  to  a:i  inhahiud  dweiiiD<j^  house,  by  which 
only  apart  ot'  it  i-  mnbuined,  i«  iirs-'ii  within  tho  first  section  ot'  the  act)(l 
N.  R.  L.  107.  3r»  Se?rs.  Ch  'i'J.)  and  i>  punishable  with  death.  It  is  enough 
if  the  fire  is  applied  with  a  malicious  and  criminal  intent,  and  tluit  is  as  ap- 
parent as  if  the  s^hole  house  had  hoen  consumed.  By  the  addition  of  the  word 
inhabitants  in  the  first  section  of  the  act.  the  legislature  evidently  intended  to 
make  a  distinction  between  the  act  of  burning  a  dwelling  house  while  per- 
sons were  actually  in  it,  and  burning  nn  uninhabited  dwelling  house,  the  ooe 
offence  being  punishable  with  death,  and  the  other  by  imprisonment.  The 
Peoples   Ho^e  Mntler.  l«i  Johns.  Hep.  2t>^ 


cfaAP.  xxxTi.]  Of  Arson  and  Bumingf  ^c.  1657 

Iionse  of  another,  (a)  The  burning  a  party's  own  house  common 
does  not  come  within  this  definition :  but  the  burning  a  man's  '^^^* 
own  house  in  a  town,  or  so  near  to  other  houses  as  to  create 
danger  to  them,  is  a  great  misdemeanor  at  common  law.  {b) 
Bams,  with  com  or  hay  within  them«  Imve  been  considered 
as  so  much  entitled  to  the  protection  of  tlie  law,  that  though 
distant  from  a  house,  and  no  part  of  tiie  mansion,  the  burning 
of  them  is  felony  at  common  law.  (c) 

The  burning  necessary  to  constitute  arson  of  a  house  at  There 
common  law  must  be  an   achuU  burning  of  the  whole  or  ||^"5^)^  ^^ 
some  part  of  the  house.    Neither  a  bare  intention,  nor  even  burning. 
an  actual  attempt  to  burn  a  house  by  putting  lirr  into,  or 
towards  it,  will  amount  to  the  offence,  if  no  part  of  it  be 
burned ;  but  it  is  not  necessary  that  any  part  of  tlie  house 
should  be  wholly  consumed,  or  that  the  fire  should  have  any 
continuance }  and  the  offence  will  be  complete,  though  the  fire 
be  put  out,  or  go  out  of  itself,  (d) 

*The  burning  must  also  be  malicious  and  ivilfxd ;  otherwise  ["^IGSS] 
it  is  only  a  trespass.    No  negligence  or  mischance,  therefore,  The  bum- 
will  amount  to  such  burning.  («)    And  for  tliis  reason  it  has  jJJf/SSw*^ 
been  holdeut  that  if  an  unqualified  person  should,  in  shoot-  and  vHfia. 
ing  at  game,  happen  to  set  fii*e  to  the  thatch  of  a  house  it 
wul  not  be^a  burning  of  this  description.  (/)    And  so  if  a 
man  unlawfully  shoot  at  the  poultry  of  another :  (g)  but  it  is 
observed,  that  in  such  case  it  should  seem  to  be  understood 
that  the  party  did  not  intend  to  steal  the  {loultry,  but  merely 

a  3  lMt.6€.     1  Halp  566.     1  Hawk.  P.  C.  Com.  221- 

r.  39.    4  Black.  Com.  220.    3  East.  P.  C.  c.  d  :i  Inst.  G6.  Dalt.  5()G.  1  Hale  568,  569.  1 

21.  «    1.  p.  1015.  Hawk.  P.  C.  r.  39.  s.  10, 17.  2  East.  P.  C.  c. 

b  1  Hale  568,  569.     1  Hawk.  V.  C.  c  39.  ?«.  21.  s.  4.  p.  1020. 

15.     4  Black.  Com.  221.     2  lOast.  P.  C.  c.  21.  c  3  lnsi.67.  4  Bhirk.  Com.  222. 

s.  7.  p.  1027.  /  1  Hale  569,  whrro  this  is  laid  down  con- 

c  3  Iiwt,  67.    Bavham's  cnso,  4  Co.  20.  a.  tiarv  to  thfi  opinion  of  Dalt.  c.  105.  p.  506. 

Sum.  86.    1  Hawk.  P.  C.  c.  39.  s.  1.    4  Black.  g  Id.  Ibid. 


Setting  fire  to  a  gaol  by  a  prisoner,  merely  for  the  purpose  of  effecting  his 
escape,  is  not  arson^  nor  is  it  wilfully  burning  an  inhabited  dwelling  house, 
within  the  meaning  of  the  first  section  of  the  act  declaring  the  punishment  of 
crimes,  (1  N.  R.  L.  407.  Sess.  3G.  Ch.  20,)  though  the  gaol  is  to  be  deemed  an 
inhabited  dwelling  house  within  the  act.  ^^  It  does  not  appear  to  have  been 
the  intention  of  the  prisoners  to  bum  the  gaol.  Their  original  intention  was 
to  effect  their  escape,  and  the  burning  was  merely  for  that  purpose.  It  lay  on 
the  prisoners  to  shew  that  it  was  no  part  of  their  intention  to  bum  the  gaol, 
and  we  think  they  have  done  it  The  statute  makes  it  felony,  for  a  person  to 
aid  or  assist  a  felon  to  escape  from  prison  ;  but  neither  by  the  statute,  nor  the 
common  law,  is  the  attempt  of  a  felon  to  escape,  a  felony.  We  think  it  would 
be  carrying  the  doctrine  too  far  to  say,  that  setting  fire  to  a  prison  by  a  pri- 
soner, merely  for  the  purpose  of  effecting  his  own  escape,  amounted  to  the 
crime  of  arson."  Per  Spencer,  C.  J.  The  People  v.  Cotteral  &  al.  18  Johns. 
Rep.  115.  120. 

VOL.  ir.  7>1 
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to  coiuiiiit  a  trespass :  for  otlierw  isc  the  first  intcnl  being  felo- 
nious, tlic  party  must  abide  all  tlie  con8€f|uences.  (&) 
n.e  inai-       xiio  uialirious  and  ^  ilt'iil  buniing  effected  need  not  corres- 
wuifbi''"      resiMiiid  >\itli  tin*  pivcise  intent  or  design  of  the  party.    If  A. 
burning       liavc  a  Hialii  ioii^  intent  to  bum  the  house  ofB.  and  in  aettiag 
"^r*^  ""I  .  fire  to  it  burn  the  liouse  of  C.  also,  or  if  the  house  of  B.  escape 
witkTthy"     by  snnir  acriileiit,  and  the  fire  take  in  the  house  of  C  and 
preciM  ill-    bum  it,  this  <ihall  br  said  inlaw  to  be  the  nialicions  and  vilfal 
ITany!  '^^    burning  «»f  the  hoiisr  of  C.  though  A.  did  not  intend  to  barn 
that  house,  (i)    Anil  acconlingly  it  has  been  said,  that  if  one 
man  cunimantl  another  to  burn  the  house  of  J.  S.  and  he  do  aOf 
and  the  liir  theirof  burn  another  house^  the  commander  ia  ac- 
cessary to  the  burnini;  such  other  house,  (fr) 
efbcted^by       ^^^^^  ^"^'^   niarnious  and  wilful  buniing  of  the  house  of 
Kiting  fire   another  may  be  by  the  means  of  setting  fire  to  the  party's  own 
to  the  par.  )iouse:  and  this,  tlinugli  it  should  apjiear  that  the  primar}' 
house?"      intention  nf  the  (lartv   was  only  to  burn  his  own  house.    If 
[*  16591  *>"  ^^^'^  otlier  houses  wiiv  burnt,  being  adjoining,  and  in  such 
a  situation  as  that  the  fiiv  must  in  all  probability  reach  theoi, 
the  intent  being  lailawful   and  malicious,   and  the  conse- 
quences iinmediatt'ly  and  necessarily  following  from  the  ori- 
ginal act  done,  tlie  ofleiice  will  be   felony.  ({)    Thus  where 
the  defendant  was  indie  ted  for  a  misdemeanor,  in  burning  a 
house  to  his  own  ocnipation,  such  house  being  alleged  to  be 
contiguous  and  adjinuiiii;  to  certain  dwelling-hoasoB  of  divers 
liege  subjects,  Kc:  und  the  facts  of  the  case,  as  opened  by 
the  counsel  \hv  lli"- in'OMiution.  appealed  to  be  that  the  de- 
fendant set   i'uv  !•»  Iiis  i»\\  n  house,  in  order  to  defraud  an  iu- 
surance   oilier,  and  \\\:\\.  in  consetjnence,  several  houses  of 
oilier   p(M'si)!i>,    adjoiiiini);  to   his  own,   were  burnt   down: 
Duller,   .1.  said,  that  it'  oiiter  persons*  houses  were  in  lact 
burnt,  allhoi:;;li  the  (icfeniianl  ntii^ht  only  have  set  fire  to  his 
own,  }et  under  these  eirrumstances  the  prisoner  was  guiltyt 
if  at   all.  of  felony;  (the  misdemeanor   being  merged)  and 
could  not    he  (onxieted  on  this  indictment;  and,  therefore^ 
he  directed    an   attpiittal.   /ir     And  in  a  case  of  a  similar 
kind,  which  (Meiirred  about  the  same  time,  Grose.  J.  in  pass- 
ing sentence  in  the  court  of  Kini;'s  Bench,  said,  that  if  it 
had  so  happene<!.  that  ;:ny  of  the  neighbouring  houses  had 
been  set  on  fire  in  consequence  of  tlie  defendant's  wilful  and 
malicious  act  in  setting  is  re  to  iiis  own  house,  (which  was 
provi^^l  to  have  been  <!oiie  in  oi-dei*  to  cheat  the  insurance  of- 
fice.) it  would  clearly  ha\e  amounted  to  a  capital  felony,  and 
his  life  would  have  paid  the  forfeit,  (n) 

h  2  Ea&t.  P.  C.c.  21.  s.  3.  p.  1019.    .Inte,  I  2  Fatt.  r.  C.  c.  21.s.  V>.  p.  1031.    And  in 

660, 661.  the  i::iM'  of  Coke  r.  Woodburoe,  6  St.  TtUJgf 

i  I  Hale  569.    3  Iiibt.  67.     1  llavk.  P.  C.  liingr.)  222. 

c.  39.  s.  19.     Aud  the  iiuliciment  uiay  chai'^e  m  l5a:ic'»  rase,  cor.  Buller  J.  1799.  2Eut. 

ii  accordingly.  P.  C.  c.  21.  s.  8.  p.  1031. 

k  Plowd.  175.    2  East.  P.  C.r.  21.  s.  T.  :\  ii  Proberts's  case,  B.  R.  Mich.  40 Geo. HI. 

l(n\  ?  Kast.  p.  c.  c.  21.  s  7.  P.  1031 
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In  order,  however,  to  constitute  the  felonious  offence  of  ^j]^^^.'^ 
arson  at  common  law,  the  fire  must  bum  the  house  of  ano-  ^\oum 
iher*    Therefore,  it  has  been  holdcn  not  to  be  felony  in  a  par-  of  another, 
tytobum  a  bouse,  whereof  he  was  in  possession  under  a  r«|/;/;/^-i 
*lease  for  years,  (o)    And  it  was  decided,  that  a  person  in  ^  l^oOJ 
possession  of  a  copyhold  dwelling-house  could  not  be  guilty 
of  arson,  by  burning  it,  although  he  had  a  long  time  before 
sorrendered  it  into  the  hands  of  the  lord  of  the  manor  to  the 
nse  of  another  person  his  heirs  and  assigns  for  securing  the 
payment  of  money  borrowed:  for  it  was  considered,  that 
while  the  tenant  continued  in  possession,  it  was  liis  own 
house*  (p)    And  upon  the  same  principle  it  was  decided,  that 
a  tenant  in  possession  under  an  agreement  for  a  lease  for 
three  years,  from  a  person  who  lield  under  a  building  lease,  w^as 
not  goilfyof  arsonby  burning  tlie  house.  (7) 

Bat  if  a  landlord,  or  reversioner,  sots  fire  to  his  own  house 
of  which  another  is  in  possession,  under  a  lease  from  himself, 
or  from  those  whose  estate  he  hath,  it  shall  be  accounted  ar- 
son ;  fior,  daring  the  lease,  the  house  is  the  property  of  the 
tenant,  (r)  And  it  was  determined,  that  a  widow,  entitled  to 
dower,  but  not  having  it  assigned,  from  a  house,  the  equity  of 
redemption  of  which  had  descended  from  her  husband  to  his 
eldest  son,  for  whose  benefit  she  had  let  it  and  received  the 
rent^  was  gaill^  of  arson,  by  burning  it  while  in  the  possession 
of  her  tenant  [s) 

*It  diould  be  observed,  however,  that  a  mere  residence  in  [*1661] 
a  house,  without  any  intei*est  therein,  will  not  prevent  it  from 
being  considered  as  the  house  of  another.  As  where  the  pri- 
soner was  a  poor  man,  maintained  by  a  parish,  and  had,  some 
time  before  the  commission  of  the  crime,  been  put  by  the  pa- 
rish officers  to  live  in  the  house  which  he  was  charged  with 
bominjE,  and  was  resident  tliemn  with  his  family  at  tlie  time 
of  the  lact  being  committed,  having  the  sole  possession  and 
oocapation  of  it,  but  witliout  payment  of  any  rent;  all  the 
Judges  held  that  it  could  not  be  considered  as  his  house;  and 
that  he  was  properly  convicted  of  the  arson,  {t) 

It  will  be  presently  seen  that  the  questions  as  to  the  pos- 
and  ownership  of  the  house  in  which  the  arson  is  corn- 
are  of  less  importance  under  the  statute  law ;  as  the  43 

Fostci-*&  opinion  in  Harrises  case,  Fost.  115. 
In  a  case  which  occurred  shortly  afterwards, 
Lord  Mansfield  said,  Uiat  <<  it  was  certainly 
true  that  it  could  be  no  felony  in  the  defen- 
dant to  burn  a  house  of  which  he  was  in  pos- 
session.'* Schofield^s  case,  K.  B.  Hil.  T.  14 
Geo.  III.  Cald.  397.  2  EasU  P.C.c.  21.8.7. 
p.  1028. 

r  Fost.  1 15.    4  Black.  Com.  221 . 

9  Harrises  case,  1753.  Fost.  113.  2  East. 
P.  C.  c.  21.  s.  6.  p.  1023. 

/  Gowcn's  case,  1786.  2  East  P.  C.  c.  21. 
s.  6.  p.  1927,  Hickman^srase, /^'tf.s.  Il.p. 

loai. 


o  Holmes^s  case,  Cro.  Car.  376.  W.  Jones 
351. 

•  Spalding's  case,  Bury  Lent  Ass.  1780, 
EaM.  T.  1780.  1  Leach  218.  2  East.  P.  C. 
c,  21.  s.  6.  p.  1(^. 

LBreeme's  case,  O.  B.  1780,  Trin.  T  1780. 
lacb  22a  2  £ast.  P.  C.  c.  21.  s.  6.  p.  1026. 
tsd  this  and  several  of  the  preceding  cases 
wertt  recognised  in  Pedley's  case,  K.  B.  1782. 
1  Leauch  242.  where  Lord  Mansfield  said  that 
HoloDes's  case,  {arUty  note  (o),  was  confirm- 
•d  to  be  good  law ;  though  he  very  much  la- 
mmted  that  the  law  was  so  .settled ;  and  the 
bias  of  his  mind  was  in  favour  of  Mr.  Justice 
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f  ii*o.  III.  r.  5H.  makes  tlie  setting  fire  to  a  house.  Ice.  vtiA  in- 

ttnt  tn  iiijitrr  nr  dr fraud  any  one,  a  capital  offence,  ^hetlMT 

siirli  lioiisr,  Kt\  sliall  Ik-  in  the  possessiun  of  the  penon  so 

setting  fiiv  tlirivtn,  or  of  iitheni. 

or»iiJitis       The  rriiiaiiii:!;;  riit|iiiry  roncrming  arson  at  common  law 

iiiriuiii.iiii  is  as  to  ilii-  ineaiiiii.::;  of  tlir  wnrd  hausf.    Anil  this,  it  najr 

Aouir!  "'     ^^'  l)rii*fl\  iibsrrviMl,  rxteiiiis  not  only  to  the  dwelling-hoaae, 

but  to  :iJI  oiit-lioiiM's,  which  are  parcel  thereof,  tliottgh  not 

ufljoiiiitii;   ilii'iTto.  or   iiiidcr   the   same   nNif:(H)   of  which 

kind  of  oiit-hi»iiscs  nirntion  has  been  made  in  a  forawr  part 

of  tliis  work   .r>     li   ai»|M*ars  that  the  indictment  need  not 

chsirs^r  thr  hum  in*;  to  Ik*  td'  a  mansion  hous«\  biit  onW  of  a 

hiHise*  -If) 

It  hits  horn  alrr:id\  stated,  that  the  humiug  ;4  man's  owa 
L  l*'"^]  hoiisi*  ill  atowiu  ih'mj  iirai*  ti»  otlirr  houses  as  to  create  ♦dan- 
Mibiieiiiva-  pr|.r  tothciiu  ihoiii^h  not  wiiliin  tlie  dolinilion  of  arson,  is  vet  a 
kiuriiiiic  .1  iS^r^^iii  iiiisdciiiraiiDi*  at  coiuiiion  law.x:  This  doctrine  has 
i.ian^uMii  |>(.|.||  ;i(tftl  upon  in  st'Xi'i'al  caM's:  {a  and.  in  one  of  the  most 
uirr^'con-  ii*«'**iit,  CiroM,  J.  ill  |»i'»n:tuiu iii^  iho  MMitencc  of  the  court  of 
li^iifius  tu  Kini^*.s  liriK  h,  s:iii1.  tiiai  t!iuiif;li  hy  a  h*nicnt  construction  of 
iiihfij.  ^iij.  jji^y  ,,j'  ar^Dii  tliiH  iifTenii'  was  h«ddon  not  to  be  felonv,  vet 
it  was  a  iiiisdiiuia!!'):*  of  privat  inai^nitndc,  and  deserving  of 
the  most  r\riii|dai-\  piinishinriit.    b 

We  may  imw  pnxeed  t<i  mention  the  several  statutes  which 
relate  to  tin-  orMiiee  of  ;irNiiTi.  aitil  the  burning  of  different  sort* 
ofpronerlv  not   llie  sidijeds  of  liiat  offence  at  common  law: 
and  I»\  \viii(ti   t!!<'  d[si-u<«>;oii  nf  iiiaii\  iiue  distinctions  and 
doulitful  fjuc^iioii^  has  hoi  n  n  iiilei'rd  irnnreessary. 
2JH.VIII.       Il\    the  0»  lit  n.   \in.  (.  1.  N.  .\.     "No  person  nor  per- 
r.  i.s.  3.      vjiins  \\lii«h   liei-eafter   ^ii;»ll   Ii.i|i|mmi   lo  he    found  guilty,  for 
iioiiftUcr     ^^"ilfnl  burninj;    of  any  d\\t'llin;^-ho«i-es   or   barns,   wlicreiu 
barns Mith    aiiy    L^raiii    *A'  (oi-nsu-   slialt   happen  to  he,  nor  any  person 
^°"'k .**,**'*"  ^^   [KTsons   lainp;   fcuind    p;uilty    of  any  abetment   procnrt*- 
ment  helpiiij;  iiLiintainini;  or  (otin^eDin:;   of  or  to  such  fe- 
lonies slial!  lie  adiiiiMril    to  the  ht-nefit  of  eh'rgy,  fcc."  ex- 
cept per^ioim  in  ht>ly  tn-ders.     This  statute  was  extended  by 
the  26  lien.  \  III.  r.  .?.  s.  C.  ti»  otfeiiiKrs  standing  mute,  chal- 
r*l663l  ^<*>»Si"J^  *^aho\e  tweuT^,  or  nor  ai»s>\rri!ig  dirortly.  It  apiiears 
to  ha\e  bieii  fornirriy  a  point  ai'  '.loubt   and  diseiissiim,  wJir- 
tiier  these  statutes,  which  »eiv  certainly  reiK?aled  as  to  the 

U  3  I»it.  ^*»     I  *J'''  '*■'"•     J  Hi"'*.  I'.  <■  T  ■  h\  'IV.  iiiii  jii.-juni*  ill  l:i\\  to  a  uiHilnnrn- 

c.  39.  *.  1.    >i""'    ■-''J*     ■*  !•    '•  .  '   'II"    ^Jl     .^  !■  ■  .  *■'»«•'■   ■:.".  wi:^  priMii.KiiCe  it'dtjincni  i«>  i"'"' 

East.  P.C.  c,  21.  t.  J.  p.  !'■:•  =  .  :    !•  ..n.ii'.. 

X  AnU,  915,  ft  A' 7'.  '"'  !*:.  :  •  .:>*:  «;!-•,  P..  W.  Micri.  40  C^c^\  ll^ 

y  3  Inst.  67,     i?uii-..  .  '.  J  L.ii,  1\  f.  ...  :i.  >.  7.  p.  U\M>.  The  sintc.'C'' 

z  .'t 71 /f,  16-^7.  ;  I  ^  n»;.:i.f  ■.    w,'-    lu  .■  \  r.i;?' iinnt-isoiiiivnl  m 

a  Holinf  ^ '^  C.I.-  ,  C'l.n  (    ji.  ..7i!.  Sn-:.   i  >■. -a  j..i!i ,  i-^   J.-tii  uiui' li.-iin^lli.il  ti.nc  ir»  ih- 

riise,  Cal«i.  307.       J   1"   :i.    I.  <".    f.   Z\ .   ?.  :il..!\..iiM   t.i   izi.i.-   'iiniu-'^   li»r  <;i>(id  iwh^- 

l>.  p.   10-11.   :»s.'l  *.  7.    ;■.    1",':\     1'-    a;;    .ii>  m  i.-r  ^A■v•M  yi.ti.-Jii'in   ihe  I'Xpii  ilion    I 

from    thi\-c   r.i^vs  is. -it    \.  i.';f   .m   iii.:i.  M.;i  r.l  t  ;«.■    ii;:;>ii-i!)iiif!tr. 

charges  an  ai  t  lo  ii.i.r  lici  :i  il.iu- uiiii  ••  '•-'■.-  <  S.  r  .i-i  lo  tiii.-  Mirioii-:  i:caJin;«ol"  lne•«■ 
lltouJ  intent,  a;i  1  Tin-  ,iiiv  li:]  i  :i  vcuiic!  n;"  wi.i.i-.  ••  j;r.M:;  .':'•■.'::•."  2  K;-.«t.  P.  f.  c.  -l-v 
Cuilty  ;  if  •■■■•    :..it'i..t-   !    ■ '.  ■■     :•■  :   ■      • I.•.^.'l' 
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ousting  of  clertsy  by  the  statute  1  Edw..  VI.  c.  12.  s.  10., 
were  i-evived  \p  toto  by  the  statute  5  and  6  Edw.  VI.  c 
10. ;  but  subsequent  statutes  make  such  an  enquiry  of  no  im- 
portance at  the  pi-escnt  day. 

The  S7  Hen.  VII I.  c.  6,  s.  4.  enacts  **that  if  any  person  37H.  vin, 
or  persons  maliciously  willingly  and  unlawfully  burn  or  cause  ^'  ^'  ®"™'' 
to  be  burned  any  wain  or  wains,  cart  or  cails,  laden  or  to  wfin  or 
be  laden  with  coals  or  any  otlier  goods  or  merchandizes  of  ^^^^  ^^^^^ 
any  other  person  or  persons,  or  maliciously  willingly  and  or^buraSig 
unlawfully   do   burn  or  cause  to   be  burned   any  heap   or  heaps  of 
heaps  of  wood  of   any  other  person  or   persons,  prepared  wood,  pu* 
cut  and  felled,  or  to  be  prepared  cut  or  felled,  for  making  bylforfcl- 
of  coals  billets  or  talwood ;''  every  such  offender  shall  not  ture  &nd 
only  forfeit  unto  the  party  grieved  treble  damages,  but  also  *"** 
shall  forfeit  to  the  king  for  every  such  offence  ten  pounds, 
in  name  of  a  fine.     It  is  observed  of  tliis  statute,  that  the 
preamble  seems  to  point  to  such  acts  done  out  of  malice  to 
the  owner,  id) 

The  statute  4  and  5  Ph.  and  M.  c.  4.  enacts,  <Hhat  all  4&5Ph. 
and  every  person   and  persons  that  shall   maliciously  com-  '"<^  ^'C* 
mand  hire  or  counsel   any   person  or  persons  wilfully  to  iwajTder- 
bum  any  dwelling-liouse  or  any  paH  thereof,  or  any  bam  sy  from 
then  having  corn  or  grain  in  the  same,"  that  then  every  *5ceMo. 
such  offender  or  offenders  being  outlawed  tliei'eof,  or  being  thVfactT^ 
thereof  arraigned  and  found  guilty,  or  being  otherwise  law- 
fully attainted  or  convicted  of  the  same  offence^  or  being  ar- 
raigned and  standing  mute,  challenging  above  twenty,  or 
not  answering  dii-ectly,  shall  not  have  the  benefit  of  clergy. 
It  was  the  opinion  of  Lord  Hale,  and  also  of  Foster,  J.  that 
this  statute,  by  taking  away  the  benefit  of  clergy  from  the 
accessory   before,    did  by   necessary   construction   *take  it  [*1664] 
away  from  the  principal  in  tlie  like  instances,  {c) 

The  statute  43  Eliz.  c.  13.  s.  i2.  enacts,  "That  whoso-  \l^^'l' ""' 
ever  shall  wilfully  and  of  malice  burn  or  cause  to  be  burned.  Burning 
or  aid  procure  or  consent  to   the  burning  of  any  barn  or  *ny  bamg, 
stack  of  corn  or  grain,"  within  Cumberland,  Northumber-  corn*on  °^ 
land,  Westmorland,  or  Durham,  and  shall  be  indicted  and  the  north- 
convicted,  or  stand  mute,  challenge  above  twenty,  &c.  be-  ""  ^°'" 
fore  the  justices  of  assize,  gaol  delivery,  oyer  and  terminer, 
or  justices  of  peace,  ^cc.  shall  he  reputed,  adjudged,  &c.  as 
felons,  and  suffer  deatli  without  benefit  of  clergy. 

The  22  and  23    Car.  II.  c.  7.  s.  2.  enacts,  "That  when  22 4  23 
any  person  or  persons  shall   in   the  night-time  maliciously  7"*""  ^' 
unlawfully  and  willingly  burn  or  cause  to  he  hurnt  or  de-  persons 
fltroyed  any  ricks  or  stacks  of  corn  hay  or  grain,  burns  or  burning 
other    houses    or   huildings  or   kilns,"    every   such    offence  o°stacks^ 
shall    be    adjudged    felony.     The   fourth    section    declai^es,  of  corn, 

rf2Ea5t.  P.  C.  c.  21.  S.9.  p.  106J.  l\  C.  c.  21.  -.2.  p.  1017.  s.  9.  o.  1031. 

c  2  Hale  317.     Fost.  330  et  xtqii,    2  Easr. 
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&c.  iiarns  ^^^'^^  ^^  ^">  I»crsun  wlw  sliall  be  roiivirt,  or  attainted  of  any 
houxf?,  oflTenrr  linvltv  inatir  Irliiiiv,  ito  a\(iid  judgment  of  deatby 
buWriinen  «»r  t'xrriitiMii  iln-rrin.iiii,;  siiull  make  his  election  to  be  trauM- 
in  ihr  pnrlftl/'  \(-.  tlirii  till' jiisl ices  of  uNsixe*  oyer  and  terminer^ 
nifhi'twu,  «-j|„|  fic|iw>i-\,  ;iin|  n\'  tlir  iieare,  belViiv  whuni  such  offender 
feioiiv.  shall  ht-  roii\i(  t  ur  :itiaiiil.  h}  \iptiie  <ir  this  act  re8|iectively, 
Lifciioii  in  mIuiII  liiUM'  jinli;iin'iit  t«i  he  i-nleiH'd  against  every  such  of- 
betr.-iii>.  Iciulrr.  tli.-il  hr  hr  1  iMTisprirttMl  beyond  the  Reas  to  some  of 
ported.        iij^  inii)rsi\\  |il.tnt:itiniis  in  the  said  Judgnient   to  be  par- 

tinilai'l\  innitiuiii'il  siimI  expressed,  theiT  to  tvniain  for  seven 
Reiuin  ai.  ^rui's.  And  that  il*  aii\  such  offender  shall  return  into  this 
portal inii.     kingdom   hi'loin'  the  ex [li ration  of  the  said  seven  years,  he 

sliall  sdllii'  dealli  as  a  felniu  and  as  if  no  such  election  to  be 
o("u!u-l-'°  transjMM'led  had  heen  made  hy  him.  By  sect.  7.  offenders 
cutioiis.       under  this  ad  mn^i  lie  [>i'oreeded  ni^ainsl  within  six  months 

al'lei*  the  idVeif  •'  loniinitted. 

[*16Gri]       *'<'l:i*  Mat'ii.    1   (i.Mi.  I.  Stat-  3.  r.  4S.  s.  4.  reciting  that 
i  (ieo  1.     di\ei's    >m)im1s.    iinilrrwoods.  and    ('<i|i|ru'es,  had  been  there- 
dft"*^i  '      •^d'oiv  latel\  set   on  lire,  or  hurnl.  ti»  the  gi*eat  discourage- 
MMiViK  fi..^  ""'"^   vf  |jl.mtin.i^,  en:».ts,  ••That    if  any  iKM*son  or  |iersons 
to  wQuiU,     shall  mali<-in:iN|\    set    on  fire,    burn   or  cause  to  be  burnt. 
copp|rr,      anvwo'id,  uiiilerv.diKl  or  i'on|iice,  or  any  part   then^uf.  such 
malicious  sett  III*;  on  tire,  hiirning  or  causing  to  be  burnt,  ' 
sliall  he  rilnn\«  and   tlie  fiHenders  shall  suffer  penalties  and 
fort'eitures,  as  ntlier  tehnis:  am!  offenders  in   Scotland  shall 
be  punished    as  wilful    fiiv-raisers,  by  7  Ann,  c.  9,\.     The 
statute  G   (ieo.  I.  c.   10..  and    its  apparent  incongruity  with 
the  prn\isi>n^  (il   ilie  >t;itf!ti'    jij'-t   it*  itt'ii.  will  he  noticed  in 
a  suhsc(|neni    jiaii  nt'  the   \\ork:  together   with    the  statutes 
wlii(  lirelate  j;enrrall\  tullir  «le>tro\ini;  and  inj'iriiig  «if  ti'ees. 
wood.s.  slirnhs.  iVr.  not  iihlv  h\  hiirning;;.  init  by  other  malic- 
ious means  of  deslriKtitn!. ;  /' 
.^Geo.i.  I'Im'  statute  [}  (ii'ii.  |.  i.  *: :.  s.   I.  uoniiiionly   called  the 

c.  5W.  5.  I.  Black  Act.  eiiaels.  "That  if  any  person  or  persons  shall 
lirtMo^anv  ^^  ^"*^*  ^"  •*">  lunisi'.  ha  III.  or  out -house,  or  to  any  hovel. 
houw,  '  cock,  mow,  or  stack  id"  rdcn,  straw,  hay,  or  wood,  or  shall 
barn,  Ar. ;  fi)n>i||]Y  rescue  any  [lersini  being  lawfully  in  custmly  of 
mow/fcc.  '*">  ollirer  or  other  person  for  any  the  idfences  before- 
ofcoin,  mentioned:  or  if  any  |M'!-s<in  or  persons  sliall  by  gift  or 
lorriMv  |"*«>»»i>*»'  of  mi»iie\  or  other  irwaril,  procure  any  of  his 
resnuii^  luajestx's  siihjerts  to  join  hini  nv  them  in  any  such  unlaw- 
offen.ier>,  fn)  .^^^\,  v\i'i'y  pei'MHi  SO  olVeniiinj;.  being  thereof  lawfully 
felony"  *  convicted.  shall  he  ailjadi:eii  guilty  id"  felony,  and  shall 
without  suffer  death  as  in  cases  ot  fe|ini\  without  heneKt  td'  clei'gy." 
^i^'igy.  '|'|n»  fonrtli  siMtiim  of  this  statute,  for  the  mtire  easy  and 
n'^5 'ihr  «l><*f''l>  bringing  offeiHh'rs  to  Justice,  enacts,  that  if  any  per- 
■..rTi..,nr       son  sliall  he  charged  with  the  said  offences  before  two. jus- 

'  "i    /■*'»•',    l"::..'\  WW  [M 
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tices  of  peace  of  the  county,  &c.  such  justices  shall  forth-  offendAn 
with  certify  to  one  of  the  principal  secretaries  of  state,  to  justice. 
who  is  to  lay  the  same  befoi-e  the.  privy  council,  upon  which 
an  order  in  council  may  be  made,  requiring  such  offender  to 
^surrender  within   forty  days;  and,  in  case  such  offender  r*igAgl 
shall  not  surrender,  he  shall  be  deemed  to  be  attainted  and  ^  ^ 

convicted  of  felony  witliout  clergy ;  and  the  Court  of  Ring's 
Bench,  or  justices  of  oyer  and  terminer,  or  gaol  delivery, 
may  award  execution,  as  if  such  offender  had  been  convicted. 
The  fifth  section  enacts,  that  persons  wlio,  after  the  time  ap- 
pointed for  such  surrender  is  expired,  shall  conceal,  aid,  &C 
such  offenders,  knowing,  &c.  shall  be  guiKy  of  felony  with- 
out clergy.  The  seventh  and  subsequent  sections  declare  in 
what  manner  the  hundred  shall  be  chargeable  for  damages 
ocoaaioned  by  such  offences.  The  twelfth  section  gave  a  re- 
ward to  persons  killed  or  wounded  in  apprehending  offen- 
ders. And,  by  the  fourteenth  section,  for  the  better  and 
more  impartial  trial  of  any  indictment,  &c.  for  any  such  of- 
fences, it  is  enacted  •*  That  every  offence  committed  contrary  Trial  in 
to  this  act  shall  and  may  beenquinul  of,  examined,  tried,  and  a°y  coun- 
determined,  In  any  county  in  England^  in  such  manner  and  '^* 
form  as  if  the  fact  had  been  thei*ein  committed." 

The  statute  10   Geo.  II.  c.  32.  s.  6.  enacts,  that  during  loGeo.  ii. 
the  continuance  of  the  9  Geo.  I.  c.  22.  (g)  "  if  any  person  ^*  ^-  *•  ^' 
0t  persons   shall  wilfully  and  maliciously  set  on  fire,  or  ^^ing  on*  . 
cause  to  be  set  on  fire   any  mine  pit  or  dclph  of  coal    or  fire  any 
cannel-coal,  every  person  so  offeniling/'   being   convicted,  ^1^^  ^; 
shall  be  adjudged  guilty  of  felony,  without  benefit  of  clergy,  ony  witb- 
The  fourth  se<:tion  of  this  statute  enacts,  that  all   the  pro-  out  cicrg}-. 
Tisions  of  the  9  Goo.  1.  c.   22.  foi'  bringing  offenders  to  jus- 
tice, and  persons  concealing  or  aiding  them,  and  for  making 
tetisfaction   for  damages,  tor  the  enrouragoment  of  persons 
apprehending  offendei-s,  and  for  the  better  and  more  impar- 
tiaJ  trial  of  any  indictment,  &c.  together  with  all  restric- 
tions, limitations,  and  mitigations,  by  the  said  act  directed, 
shall,  during  the  continuance  of  that  act,  extend  to  all  cases 
of  offences  committed  by  wilfully  and  maliciously  setting  on 
♦fire,  or  causing  to  be  set  on  fire,  any  mine,  pit,  or  delpli  of  [*  16671 
coal,  or  cannel-coal. 

The  statute  9  Geo.  III.  c.  29.  s.  2.  reciting  that  no  ef-  ^  ^g°g"i[- 
fectual  provision   had  theix'tofore  been  made  for  preventing  wiifuiiy*  ^' 
the  burning  of  7iif7/.s,  enacts,  "  That  if  any  person  or  per-  fuming 
sons  shall  wilfully  or  maliciously  burn   or  set  fire  to  any  |"^j'j  ^^jq. 
wind  saw-mill,  or  other  windmill,  or  any  watiT-mill,  or  other  ny  without 
mill ;  such  person   so   offending,   being   lawfully   convicted  clergy. 
thereof,  shall  be  adjudged  guilty  of  felony,   without  benefit 
of  clergy.'' 

gThis  act  of  9  Geo.  I.  c.  22.  after  several     II.  c.  32.  made  ncrpetml  by  the  31  Geo.  If. 
■  ontinuaiiccj  ^va?.  t'>2cthcr  v  irli  rlii;  10  Gv^      •.  W. 


1667 


iif  mil's 'h  and  hurinuz*  <>'•-• 


[BOOK  IT. 


bu.iiirii[  •  :.- 
giitek.  6l*  . 

Clliplo}  t- 

in  luinc^. 


Serlort  4. 
Limiii(>ii 
of  pro>ccu' 


I2(ir  • 
lll.c.  -14. 

«,  t.  V.  r.- 

'•uily  Hf'.- 
lini;  on 

tliCi  ^i  ■ 

war, 

;irMi'.al*. 

slore?  i.-l" 
war,  ti-ji.>- 
nv  uiihiu.: 
clrr;;} 


r* 


I 


1668  J 


1  ri.ii  1.: 
xrr  •  •■•.' 
vv."i:- 


;.{  t.r    . 
111.  ..  tT. 
•■■.  '«.  V.  ii- 

:  .Sly  '  ■- 
I  r.^  ■•:' 
tiie   -.  i;  -, 
All'.  Ill 

7  «;  I  ■  f » •    ,  * . 


rii«-  fliii-il  sn  ;iiiit  ol*  (hi^  stutiitr  makes  it  reluiiy.  punish- 
ii}}\v  h\  ti'iin^(Hii-.tMi»ii.  u»  liiini  or  M't  tilt*  to  aii>  i-iip;iiic*s  for 
(Iraiiiihi;  \\aU  v  !i-<>iii  i  nal  mine**,  tir  tor  (IraN^iiii;  r«»als  out  of 
tlic  ^aiiir.  Ill'  {'tv  ur.iiiiiiii:  watiT  I'l-oiii  an\  iiiiiirs  of  IracI*  ^'. 
i»r  III  aii\  biii'iii-^.  \\.ti;'4'»:i  \\a>^.  \« .  fur  rtiiiveviiig  coals, 
hail.  \« . :  imt  a*.  t!ii^  -. .  !ii»ii  n  latcs  aKo  to  tlir  ilrstnirtion 
of  siirli  rn|;:i'ir-.  Ii\  iiTiici-  iiiraiio  a**  \\«'ll  a^  b\  lMirniiig«  it 
will  hr  nii'iiii'i!.i-f|  ill  a  <*ii!iM'f|iii-ii1  rliaptrr.  f/t)  'Vhv  fourth 
st'itioii  )Mii\  id' o  Thai  ii'i  jMr^oii  ^hall  Im*  pnisiMMitiMl  by  \irtiie 
of  tlii*>  ait.  lor  ;ii!\  ntV.  I..  •-  I  iiiii:uitt(  li  tniiirarv  In  tht*  sanie. 
liiili'HN  >ii.  it  prti^ci  iiMtii:  !;.  I  Miiini:-u(  ( il  \%itiiiii  t'iscl^teeii  months 
af'trr  \\iv  •>t!'i  In  r  i  oiiiiiiitdi! 

Tin-  stai'Mi  1,  (hu.  111.  c.  ZA.  N.  1.  tnails.  "That  if 
aii\  p:  r^nii  iir  pt'i-«iit:'>  ^iii'.lj  ritlicr  within  thi*^  fcalm*  or  in 
aii\  III"  ihi-  i-li»»i»'^.  I  iinnTri«'N,  lnHs  nr  [ilacrs  tlinviiiitn  be- 
loiigin,:;.  \\illiill\  aTiil  limiii  inu>«l\  Mt  nn  tiii'.  or  burn*  or 
i»tlur\\i»'r  «ii^Tr«.\.  nv  .  iii!**'-  til  III'  srt  nil  I'm*,  or  burnt  or 
uTlurui":-  ill -^iT'iu  il.  ••»•  aiil.  piiM  iiii-.  alift  tir  assist  in  the 
m'*"l:  Mil  till*,  or  Itiii-iiiii;^  «ir  oiln-i-visf  drsti-n^ingr  of  any 
oi  111-  iiiai- '»i\  *«•  "-liip^  t,\'  \i'«.^i|s  lit*  wai*.  wlu'thrr  the  said 
s|i.i  •  III"  \iH^i;<,  i.j  .ir  Im-  nil  !hi;i'  <;  luihii' <r.  or  beji^un 
to  in-  liiiih,  ii!  .!•■>  ••:  lii-  ni:ip-Mv*-  •!  «,k  \ani.s.  or  iiiiiiiiing 
or  It  i •.».•!:•  ,;  . '•  "i.tsiH'  ill  an*  :ii  '  *<  r«.:-.  ii»r  thr  use 
-*iir  hi-^  fii.:|.^'\.  nr  aii\  nl'  III-  iii.iiiHi\*K  ai'M'nals.  inaga- 
/iiu**«.  ilni  k  \.ii:U.  rnpi  >a!iK.  \iitualliii^  utlires«  or  anv  of 
till- hnililiiiu^  III. 'tfl  tilt  fi'iii,  m-  hi|niii;iiii^  thiMvto:  or  any 
liiiilii !' nr  If  i:«  !iiN  fi.i  n-  pl.i' •  .i  l..i'  liuii.'iir^,  iv  pairing  or 
filtiiiii'  nil!  ill  n|,!|  ^  I  :•  \i».^i  :^:  i.j-  ;i!i\  nl'  hi*,  luajt^ly's  niili- 
iar\.  ii.''»al  nr  \  i«  :i...llii,-^  sTm.-..  nr  mlii-r  aiiiiiiiinilion  of 
war.  nraiiv  pl.i«  ••  nr  pl.ci  r^  w  !i«-i  ■■  ;in;.  ^ii«  li  inilitar\«  na\al 
i>v    \  i(  TiiaMir);;  -i.  !• -.,  m-    .  i^rr  .iniHiii:ii*inii   of    war.  is  an* 

nr    '^jiall     III      ki[»^     jil.li  I'l     '•!     I'l  j'n*.i'ii|  ;      t|i;jT      tln'M    till*     |HT- 

•^•in  nr  |i'f'<n»!H  :;i.;i-\  n!"  Aii\    nih  ||    ntriint"."  Iirliii;"   ron\irtrtI« 
^liall  Ih'  .I'liin'ii' .:  ^:i«|t\  nt   |i|«in\,  wifhii'M    iw  III  lit  ot"  rlrrffv. 

B_\    llir  «*iinni!    ^r.'  li.i'i  «•;   tliin  .n  T.  ;ill\    |M'»'-iill   W  ||i»     >|iall  I'oni- 

luit   air.  •!;   !j;.    i.tt"' I!  I  -   lM'l';rc-iiii-n'i'<»iijl   n^it  ni'  thr    i*ealnu 

■ 

iha\  !m'  lii  !;.  !<  (I  mim!  iiiil  i  irhi  r  in  aii\  rntinU  within  the 
tralm.  n;  !i:  ^-ii  ii  i^l.-.!,i  nl'  pi.irr  w !m- i»'  -n,  ||  nffrnio  shall 
ha\i'  i  ri'ti  ;i  •'.  \\\  .  ..iiiiii'-'i!!  a^  lii>  niiii'-^u.  hi'*  hi"'ir>.  A[r. 
nia\  «!••.  "I  !i:  1^'  i\|iiri-  ■  Inr  Iiimj^iiil;  >ii»  h  ntVi.-jnlrr  to  jiis- 
ti'  I'. 

'ri;.' -;..•:.!'•  '  (ii...  lil.  i.'-r.  s.  .-.  iilati'^ln  the  olToiUT 
of  wilt;,l!\  -.  Tti'im  "•'  I'ni'  -^Ijip^  or  M-^stls  in  i;rni'raL  and 
niai  t>.  ••  ri'.tl  il  ;i"v  ^!Mi!iaii  ^iv  •*r:mi!'ii.  kn-lnia!i  or  kcol- 
inrn.  .  a^!' I  nr  i.i-tri-.  --iiip  <  arpmirr  or  *«hip  rarprntrrs 
ov  nthrr  jMr«Min  -m-  |»ii^ni;s.  shall  w  i|luil\  anil  lualicionsly 
hiiio  or  M'l  III V  In  aii\    ^hip.  kirl    np  nihri-  \i*ist'|,  i'\ery   |M*r- 
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Hon  HO  oOeiidiiigy  and  being  thereof*  lawfully  convicted,  in  any  made  feio* 

court  of  oyer  and  terminer,  to  be  holdcn  in  and  for  the  county,  ^  without 
shire,  riding,  division  or  district  wherein  the  offence  was     ^'^' 
committed  shall  be  adjudged  guilty  of  felony,  without  benefit 

of  clergy."    And  (by  s.  7.)  offences  committetl  on  the  high  Tri«i  of 

seas  are  made  triable  in  any  session  of  oyer  and  terminer  ^'°^^' 
and  gaol  delivery,  for  the  trial  of  offences  committed  on  the 
high  seas,  within  tlie  jurisdiction  of  tlie  Admiralty  of  Eng- 
land, (i) 

By  the  articles  of  the  navy,  (22  Geo.  II»  c.  33.  art  26.)  ^i^^a^jf 

^very  person  who  shall  unlawfully  bum  or  set  fire  to  any  piQgQl 

magazine  or  store  of  powder,  or  ship,  boat,  ketch,  hoy,  or  Surniiw 

vessel,  or  tackle,  or  furniture  thereunto  belonging,  not  ap«  anythm, 

pertaining  to  an  enemy  or  rebel,  shall  be  punished  with  '^'^ 

death,  by  the  sentence  of  a  court  mai-tial.  SuTdeiitbl 

Several  statutes,  such  as  the  22  and  23  Car.  11.  c  11., 
1  Ann.  stat.  2.  c.  9.,  33  Geo.  III.  c.  67.  s.  6.  and  43  Greo. 
IIL  c.  lis.  as  they  relate  to  the  wilful  destruction  of  ships, 
&c,  by  other  means  as  well  as  by  burning,  will  be  mentioned 
in  a  subsequent  chapter,  (k) 

The  39  Geo.  III.  c  69.  a  public  local  act,  for  rendering  ^^^^i^' 

more  commodious  and  for  better  regulating  the  port  of  J^ti-  aGt,)iittiBc 

doHf  enacts,  (by  s.  104.)  ^*  That  if  any  person  or  persons  who-  ^'^  ^ 

soever  shall  wilfully  and  maliciously  set  on  fire  any  of  the  m^ 

iworks  to  be  made  by  virtue  of  this  act,  or  any  ship  or  other  &c.  in  Uie 

vessel  lying  or  being  in  tlic  said  canal,  or  in  any  of  the  docks,  ^^^^jL^, 

basons,  cuts  or  other  works  to  be  made  by  virtue  of  this  act,  Ioo/wiUh 

evei7  person  so  offending,  in  any  of  Uie  said  cases,  shall  be  out  ctargy. 
adjudged  guilty  of  felony,  without  benefit  of  clergy.'' 

A  recent  and  imiiortant  statute  43  Geo.  111.  c.  58.  s.  1.  43Gto.iii. 

relates  to  the  offence  of  wilfully  setting  fii-c  to  any  house,  c.  58.  1. 1! 

bam,  &r^  whether  in  the  possession  of  the  person  so  setting  WiifuUy 

lire  to  the  same,  or  in  the  possession  of  otliers.     It  recites  ^'aoy  ^'* 

that  certain  heinous  offences  committed  with  intent,  by  bum-  home, 

ing,  to  desti*oy  or  injui*c  tlic  buildings  and  other  property  Jj^^*^* 

of  his  majesty's  subjects,  or  to  prejudice  persons  who  had  the  pofwi- 

become  insurers  of  or  upon  the  same*  had  been  of  late  fre-  "<»>  of  the 

quently  comniittod,  and   that  no  adef[uatc  means  had  been  ^l^^^  ^ 

thitherto  provided  for  Hie  prevention  and  punishment  of  such  totheiane, 

oSbnces :  and  then  enacts,  **  tliat  if  any  person  or  persons  °' '"  ^ 

shall  wilfully,  maliciously,  and  unlawfully  set  fire  to  any  SToitonC 

house,barn,  gi*anary,  hop-oast,  malthouse,  stable,  coach-house,  with  intent 

out-house,  mill,  wai-ehouse,  or  shop,  whether  *such  house,  [*1670] 

bam«  granai*y,  hop-oast,  malthouse,  stable,  coach-house,  out-  to  injure  or 

house,  mill,  warehouse,  or  shop,  shall  then  be  in  tlie  possession  ^jhxdny 

of  the  person  or  persons  so  setting  fire  to  the  same,  or  in  the  without 

possession  of  any  other  pei*son  or  persons^  or  of  any  body  ^^•'Ry- 

i  This  act  was  made  perpetual  by  41  Geo.         k  Posf^  Chap.  XLiv. 
lU.  c.  19.  t.  4. 
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corporate,  w  itii  iuteiit  tliereby  to  injure  or  dcrraud  his  uajn- 
iy,  or  any  nf  his  inaje.sty*8  subjects,  or  any  body  corporiilB, 
tbat  tlien«  and  in  every  such  case,  the  |iersou  or  perBonaflo  of- 
fending, Uicir  counsellors,  aiders,  and  abettors,  Imowing  of 
and  privy  to  such  oflfejict*,  tihall  be  and  are  hereby  declared  to 
be  felons,  and  shall  suffer  death  as  ui  cases  of  felony  wilbont 
benefit  of  clergy." 
fi2Gco.iir.      '^^  statute  5-2  (M*t>.  111.  c.  130.  s.  1.  afler  reciting  the 
c.  130.V  i!  9  Geo.  I.  (-.  22.     \^  (ieii.  111.  r.  ^29.    43  Gen.  111.  c.  58.  and 
wnfuiy     other  statutes,  and  that  it  was  expedient  and  neceaaary  that 
tDAi^   ^  more  effectual  pi*uvisiitns  should  be  made  for  tlie  protectiDn 
buUdincf,    of  propi'rty  not  within  the  pitivisions  of  the  said  acta,  enacts, 
j£c^  uwd     ^  ^'^^  every  person  who  shall  wilfully  or  maliciously  bum  or 
iottrmde^    Set  fire  to  any  buildings,  elections,  or  engines,  which  ahallhe 
made  feio-  u^ed  or  euiployod  in  the  carrying  on,  or  conducting  of  ai^ 
cler^.  °"'  trade  or  nianut'actory,  i»r  any  hruncli  or  depai-tment  of  tay 
trade  or  manulactnry  dI  g(M>cls,  wares,  or  nierchandisef  of  any 
kind  or  description  whatsoever,  or  in  which  any  goods,  wueB» 
or  mei*chandize,  shall  he  warehoused  or  deposited,  shidl,  upoa 
being  law  fully  convicted  thcreot.  be  adjudged  guilty  of  ftlony, 
without  benefit  of  clergy.'* 
S«'« &        ^P®"  ^*'^  constniction  of  tiie  statute  s!'2  and  23  Car.  II. 
83  Car.  II.  c.  7.  8.  *2.  (/)  w  liirh  makes  it  felony  to  bum  any  ndb  or  »tadsn 

c.  7. 
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of  corn,  &c.  in  the  night  time,  it  is  said,  that  thoogh  tnis  is 
expressed  in  the  plural  number,  it  never  has  been  donhted 
but  that  the  burning  of  one  rick,  ij-c  was  within  the  sta- 
tute, (m; 

*Upon  the  stiitute  9  Oeu.  1.  r.  :i.  ii  is  to  be  ubser\'ed  thai 
tiiougli  it  is  not  so  expivssed  in  tlie  statute,  yet  the  offenoos 
tliere  mentioned   nmst  he  done  ivilfuHy  and  fiiaftdonaljf,  for 
the  malice   makes  the   crime,  yii)     And   it  appears  to  hare 
been  cpnsideivd  that  thi^^  statute  <lid  not  alter  the  nature  of 
the  crime,  or  create  un\    new   offence,  but  only  e!icluded  the 
principal  more  clearly  I'mm  his  clergy,  (o)     the  words  ''set 
fiiT!  to-*  in  that  statute  do  not.  therefore.  ap|K^ar  to  admit  of  a 
larger  construction  than  prevails  by  the  rule  of  the  conunon 
law:  (;))  by  wliich.  as  we  h-a\e  seen,  the  putting  Ui'e  into  or  to- 
wards a  house.  how'e\er  niaIiriousl\,  does  not  amount  to  ar- 
son, if  cither  by  accident  or  timely  prevention  no  part  of  it 
be  burned.  .(/)     Si>  that  wliere  the  prisoner  was  indicted  on 
this  statute  tor  setting  fire  to  an  outhouse,  commonly  called 


I  Anle^  1664. 

m  Soe  Hatsers  case,  1  hcacii  .'.  2  Kast. 
P.  C.  c.  SI.  s.  S.  p.  1018. 

ft  2  Black.  Com.  222.  2  Ka>t.  l\  C.  r. 
91.  ■•  3.  p.  1019.  And  ihuiigh  in  AlJan  r.  Tiie 
Huodrcd  of  Kirton  the  court  heKI  iIiAt  tlie^e 
wordfl  were  not  nccesiary  iii  a  Heclur alien 
a^ainft  the  humired  loi  tliiuiaj^os ;  yet  tiiey 
said,  •<  they  had  no  doubt  but  the  burning 
miut  be  unlawful  and  inalirious,  else  it  nii^zhi 
he  Po  oflfenrf.   ani?   ornKn   'v   pn.-ii  ^»»  .o  i  \ . 


prrssed  iu  an  indictment  for  the  felony.**  ktd 
see  Mintun*s  case,  2  Ka^t.  P.  C.  c.  21.  s.  5,^ 
1021. 

o  Bfeeme*^  raw,  1780,  I  I^ach  220.  S 
Rust.  \\  C.  c.  21.  ^.  6.  p.  1026.  Clergy  «» 
prcviout^ly  holdcn  tu  be  ousted  only  by  infc- 
ri'nre  and  deduction  from  the  statute  4  aod^ 
Fh.  K  M.  c.  4.     See  antfy  1663,  1664. 

y.  2  Kiu-i.  P.  C,  c.  21.  s.  4.  p.  1020. 

7  Antr,  Ifi*'. 


a  paiMrnilW  and  it  appeared  tbat  she  had  set  fire  to  a  hurge 
quantity  of  paper»  which  was  drying  in  a  loft  annexed  and 
beliMKing  to  the  millf  but  no  part  of  the  mill  itself  was  con- 
snipeaC  the  Jtidces  -thought  the  case  not  within  the  statute 
on  that  groanSL  (r)  The  setting  fire  to  a  parcel  of  un- 
threshed  wheat  has  been  holden  not  to  be  felony  within  this 
statute;  and  where  the  offence  was  so  described  in  a  war- 
mat.  of  commitment)  tlie  court  of  Ring's  Bench  bailed  the 
defendant.  {$) 

*A  comnumgaol  has  been  holden  to  be  a  house  within  the  [*1672] 
fltalnte  9  Geo.  I.  c.  2d.    The  indictment  s^ainst  the  prisoner  a  conamn 
charged  him  in  one  of  the  counts  with  setting  fire  to  the  ^^^'^'^ 
house  of  the  corporation  of  Liverpool;  in  another,  with  setting  hooaewiUi- 
fire  to  the  house  of  one  Richard  Rigby ;  and  in  a  third,  with  in  the  9 
setting  Ire  to  the  house  of  one  Hannali  Kerby.    Upon  the  ^'    y* 
endenee  it  a^eared  that  the  place  where  the  ofience  was 
comiBitted  was  a  gaol  bdlonging  to  the  corporation  of  Liver* 
pool,  which  was  used  as  tlie  place  of  confinement  both  for 
criminak  and  debtors;  tliat  the  prisoner,  being  confined  there 
for  deb1»  voluntarily  set  fire  to  his  box,  which  was  a  little 
apartment  in  the  prison ;  and  that  the  whole  gaol  would,  ia 
oonsequencey  have  been  probably  burnt  to  the  ground,  but  for 
tiiaely  assistance.    The  Richanl  Rigby  mentioned  in  the  in- 
dictment was  the  keeper  of  the  gaol ;  and  it  appeared  thi^  ^ 
dweUiag-house  adjoined  to  the  gaol,  and  was  inhabjteft  by 
himself  and  by  Hannah  Kerby,  who  was  his  mother-inelaWy 
and  who  lived  there  by  his  permission,  and  kept  it  as  a  pidn 
lk>-hou8e»    A  wall  separated  tlie  prison  from  the  house;  but 
Uitentraaoe  into  the  prison  was  from  tlic  dwelling-house,  by 
a  do^  through  the  wall.    This  door  was  locked  every  nigh^ 
and  nobody  inhabited  the  prison  itself  but  the  prisoners ;  some 
of  whom  were  occasionally  sui>plicd  with  beds  in  the  dwell- 

3 -house.  The  prisoner  having  been  convicted,  the  case  was 
nutted  to  tlie  consideration  of  the  Judges  who  were  of 
opinion  that  it  was  fully  within  the  at  t ;  the  dwelling-house 
being  to  be  considered  as  a  part  of  the  prison,  and  the  whole 
prison  being  the  house  of  the  coi'poration.  (t) 

la  a  case  where  the  prisoner  was  indicted  under  the  9  f"^  *" 
G.  L  c  22.  for  setting  fire  to  ^<  certain  ouUhouse^^  a  point  jumn^^ 
was  made  whether  the  building  in  question  answered  this  within  9 
description.    It  appeared  that  the  prosecutor  kept  a  public-  n»|*J;lS; 
boose,  *and  also  carried  on  the  business  of  a  flax-dresser;  ^  1673J 
and  that  the  building  set  fire  to  by  tlie  prisoner  consisted  of 
a  stable  and  a  chamber  over  it,  which  was  used  by  the  pro- 

r  Taylor's  case,  1760,  I  Leach  49.  2  East.         /  Donnevan's  case,  1770.    2  Blaclu  Rfp. 

P.  C.  c*  21.  s.  4.  p.  1020.    A  doubt  was  also  682.     1  Leach  69.    2  EasU  P.  C  c  21.  i^  6. 

nited  whether  a  miU  could  be  considered  as  p.  1020.    See  a  pcecedent  of  aa  indictmtBt  a|^ 

an  €)iiihau»t  within  the  meaning  of  the  act.  common  law  for  setting  fire  to  aplaceofoo*- 

Xhm  case  occurred  before  the  9  Geo.  III.  c.  29.  finement  in  a  borough,  2  Stark,  Crim.  Pltad. 

(onle,  1667.)  422. 

s  Judd's  case.  2  Tr.  255. 
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secutor  as  a  stiop  for  koepiiig  and  dressing  his  flax ;  and  that 
these  buihlinp;s  wen*  situated  in  a  yani  at  the  back  of  the 
house*  about  tour  or  Rve  yards  duitant  Trom  it,  the  yard  being 
inclosed  on  all  sides,  in  one  paK  by  the  house,  in  another 
part  by  :i  wall,  in  :i  thii-d  by  a  rHiling  which  separated  it 
li'om  afield,  and  in  the  n*niaining  part  by  a  hedge.    It  was 
<ibjected  on  beliuirol'  the  prisoner,  that  this  building  was  not 
an  out'houst  within  the  statute  9  Geo.  I.  r.  ^2^2.  which  must 
be  understcMKl  to  mean  out-houses,  which  in  contemplation 
of  law  were  not  part  of  the  dwelling-house ;  and  it  was  in- 
sisted that  this  w  as  part  of  the  dwelling-house,  and  that  tlie 
indictment   should    have    been   for   arson    at   common  law. 
And  the  prisoner  having  been  found  guilty,  the  ])oint  was  re- 
ser>'eil  for  the  opinion  of  tlie  Judges  who  all  (except  Hothani. 
B.  who  was  absent)  agired  that  the  verdict  was  right.     And 
it  was  observed,  that  though  for  some  pur|K>ses  this  might 
be  part  of  the  dwelling-house:  yet  still  it  was  in  fact  an  out- 
house. (/} 
A  Khooi-        In  a  inoiT  recent  case,  the  prisoner.  Jacob  Winter.  wa«i 
woom  hoi-    convicted  uiwn  an  indicluient   consisting  of  several  counts, 
wdide-'    some  of  which  <*liarf;ed  him  with  burning  **  a  certain  ont- 
■cribed  «i-  house"   of  one    Thonias  Jtogers ;   and  others  with  burning 
'**^-hous*"  **  *  certain  hmise**  ol'  the  said  ll«»gers ;  and  some  of  the  counts 
or  part  of  wero  at  common  law,  others  being  laid  against  the  form  of  the 
thedweU-    statute.     It  appeaivd.  tliat  tlu  premises  burnt  consisted  of  a 
Ini-house.    school-rooni,  w liicli  was  situated  ver\  near  to  the  house  in 
which  Rogers  li\edj)eiiig  separated  from  it  only  hy  a  narrow 
[•1674]  passage  about  a  janl  N\iilt'.      The  roof  of  the  ^Ikmisc,  which 
was  of  tile,  reached  oM*r  jmrt  of  ihe  roof  nf  the  schord.  which 
was  thatched  with  straw:  and  the  si  hool  ^^ith  a  ganlen  and 
other  premises,  together  \\[\U  a  court  whirh  surmunded  the 
whole,  were  ivntod  b^  Roirrrs  of  tlie  i>ari-li,  at  a  vearlv  i-ent. 
Thei-e  was  a  (diitinueil  fence  j'oinid  all  the  premises,  and  no- 
body but  Rogers  and  his  family  had  a  riglit  to  come  within 
it.     Upon  thesi*  facts  it  was  urged,  on  be  Ik;  If  of  the  prisoner, 
that  the  building  burnt  was  not  a    liouse  nor  an  out-hous<' 
within  the  stattite.     But  llie  point  being  referifd  to  the  eon- 
sideration  of  the  twelve  Judges,  it  is  understood  that  they 
were  of  opinion  that  the  building  was  correctly  descnbed  in 
the  indictmeuT  either  as  an  out-houso  or  part  of  the  dwelling- 
house,  (it) 
Indictmcni       In  a  case  wheivthe  indictment  wiis  drawn  u|Km  the  sta- 

MiV^k    *"*^  ^^^  ^  -^'  ^'•"'-  "•  '"*^  ^'»^  ^»*****"f"^'  1"""^**^*  ^^«^  '"»t  witiiin 
aDd23Car.  that  statute,  but   within   the    suhveipu-nt   act   of  9   lieo.  I. 

t  North's  case,  1795.     2  K.ist.  P.  ('.  r.  J!  rrniin.  i/:.  a   Ijani,   lu  ui-li.i-ssr,  ,..r  ihe  iik.. 

s.  I.  p.  1021.     In  the  dlMUfsiun  uetoiv   ihr*  uiihoui  Mving  mansinn.ilo.n.     ,-itilf.^  \66h 
Judges,  3  Inst.  67.  was  relerrcil  to,  whfie  it  u  Winti  Ts  «um%  f/-.  Kii  hariis,  13. /i^crfin? 

waslaid  down,  that  tubum  a  etabhr  anil  the  Lent  A^^.  1815,  ami  tiu*  opinion  oi  the  Ju*^'^^ 

like  parcel  of  the  mansion-house  i>  felony  ;  but  ilrlivtTfd  bv  1> 'JI;i*.  .'.  .Vbinmlon  S'tur.  A--. 

that  in  the  indictment  ii  is«  s"tt"»:i«'!'t  to  ?av  o«'-  IS1-*.  \!*^. 
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c.  22.  the  conviction  was  holden  proper.    The  indictment  ii.c.T.and 
charged  the  prisoner  with   having  feloniously   and  mali-  }.^*^°^"  ^^_ 
ciottuyf  &c.  in  the  night-time  set  fire  to,  and  burned  a  barn  eTwithip  9 
of  one  P*  G.    It  appeared  upon  the  evidence,  tliat  there  was  ^^o,  u  c 
hay  and  com  in  the  barn ;  but  it  was  not  so  stated  in  the  ^* 
indictment,  which  was  drawn  on  the  stat  22  and  23  Car.  IL 
c  7m    The  Jury  found  the  prisoner  guilty  of  setting  fire  to 
and  burning  the  bam,  but  nut  in  tlic  night-time.    It  was  ob- 
jected tliat  this   verdict  amounted  to  a  complete  acquittal, 
and  that  no  judgment  could  be  given  against  the  prisoner. 
Upon  this   objection   the  judgment   was  respited,  and  the 
point  submitted  to  the  consideration  of  the  Judges,  ten  of 
whom  (all  that  were  present)  held  that  the   prisoner  was 

Jiroperly  conYicted;  for  though  the  indictment  laid  the  of- 
ience  to  be  done  in  the  nij^ht'time^  which  would  have  been 
necessary,  to  have  brouglit  the  case  within  the  stat  22  and 
23  Car.  IL  c  7.  yet  such  fact  was  immaterial  on  the  stat. 
9  Qeo.  I.  c.  22.  whicii  does  away  any  sucli  distinction,  and 
^extends  generally  to  all  barns  of  other  persons,  whether  T*t675^ 
having  hay  or  corn  in  tiiem,  or  being  empty;  and  whether 
burnt  in  the  day  or  night  time,  {x) 

In  the  course  of  the  trial  of  an  indictment  ujmn  the  statute  Cotton- 
9  Geo.  III.  c.  29.  s.  2.  wliich  relates  to  the  burning  of  mi/^,  "»»"  ^>|Jj» 
it  was  objected  that  a  cotton  mill  was  not  within  the  meaning  c.  ^^\,  s! 
of  the  statute :  but  the  objection  was  overruled,  (y) 

In  a  late  case  tlie  construction  of  the  statute  43  Greo.  III.  Farnog- 
€•  58.  came  under  consideration.     The  prisoner,  Wm.  Far-  ^"Jj,^"^' 
rington,  was  charged  by  tlie  in<lictment  with  setting  fire  to  a  intent  to 
certain  mill  in  the  possession  of  Thomas  Dicken,  and  other  iojur®  °^ 
persons  who  were  named,  witli  intent  to  injure  and  defraud  u^rfer'uie 
them,  against  the  form  of  the  statute.     The  fact  of  the  priso-  43  Geo.  s. 
ner's  setting  fire  to  the  mill  was  clear  fi*om  liis  own  confes-  C"''^* 
sion.    But  it  was  statecl  by  the  witnesses  for  the  pi*osecution, 
the  clerks  of  Messrs.  Dicken  and  Co.,  that  the  prisoner  was 
a  harmless  inoffensive  man,  tliat  there  never  had  been  any 
qnarrel  or  disagi*eement  between  him  and  his  masters,  or  be- 
tween him  and  any  of  the  clerks,  and  that  they  were  not 
aware  of  any  motive  which  could  have  induced  him  to  com- 
mit the  act.     The  jury  having  found  him  guilty,  sentence  was 
respited  upon  a  doubt  whether  under  the  paiticular  words  of 
the  statute,  43  Geo.  III.  c.  58.  (z)  an  intent  to  injure  or  de- 
firaud  some  pei*son,  or  body  corporate,  was  not  necessary  to 
be  proved ;   or  at  least  some  fact,  from  which  such  intent 
eoiud  be  inferred,  beyond  the  mere  act  of  setting  the  mill  on 
tare.     By  the  statute  9  Geo.  III.  c.  29.  (a)  (which  makes  it 

X  Minton*s  (Susanna)  case,  178<'>)  2  Eabt.  in  the  in(iictmciii. 

P.  G.  c.  21.    s.  5.    p.  1021.     It  soemeJ  to  bo  v  Anon.   Lanccutcr  special    session,  M&y 

Uie  opinion  of  all  the  Judges,  that  supposing  1312.     2  Stark.  Criu).  Plead.  420. 

it  to  be  necessary  that  there  should  be  hay  or  s  JlniCj  1669,  1670. 

corn  in  the  barn,  it  must  have  been  so  iitated  a  AnUj  1667. 
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felony  witkoiit  benefit  of  clergy  wilfully  or  maUcirady  to 
biini  or  4et  fire  to  any  mill),  the  prosecution  for  auch  oflenoo 
^  ^  ifl  limited  lu  eiglitivii  nionthH  after  the  oflR^nce  commitlBd^; 
[*1676]  *anii  as  the  offrnre,  wliirh  wan  tlie  subject  of  the  laraeot  in- 
dictiuent*  wa^  ciininiittefl  near  three  years  before  any  yroe 
cutiuii  coninienced,  it  wan  admitted,  that  the  indictment  couU. 
only  be  Hup|iortod«  if  at  all*  on  the  statute  43  Geo.  UL  c  98. 
Tlie  opinion  of  the  Judges  was  subnequently  delivered  by 
(jraliani.  It.  to  the  effect  that  burning  a  mill  under  circuBh' 
stanrcs  suih  :is  uppi.*ai*ed  in  this  case  must  neceiisarily  have 
Iieen  ilune  \\ith  intention  to  injure;  though  tlie  principal  ob- 
ject of  the  statute  in  (|uestitni  was  to  comprize  the  caaas  of  a 
person  burning  a  linns(\  mill.  Kv*  of  wliich  he  was  teaaat  or 
owner,  to  the  injury  of  his  landloitl  or  neighbour,  or  to  de- 
fraud the  insui'er*^.  (A) 

With  i*espect  to  tlie  indictment,  it  may  be  obsen^ed,  that  it 
is  clearly  necessary  In  an  indictment  for  ai'son  at  common 
law  to  hiy  tiie  titVence  to  have  been  done  wilfully  and  molt- 
riouslif.'^c)  and  thtnigli  tlie  words  wilful  and  madicious  do  not 
iMTur  in  the  statute  I)  (leo.  I.  c.  ^^2.  yet  they  seem  to  have 
been  <  onsiileivd  as  necessary  in  an  indictment  u|)on  that  sta- 
tute.,  J) 

It  is  not  necessary  to  allege  the  burning  of  a  itteUing'- 
house :  the  huniing  of  a  lum^e  mily  is  a  sutiicient  statement. (e) 
And  where  an  indictment  on  the  statute  9  Geo.  I.  c  22.  stated 
the  burning  to  be  of  outhouses  geneiiillyy  without  specifying 
[*1677]  their  denomination,  it  was  holden  *good.  {/)  And  we  have 
just  seen  that  it  is  sutficient  to  state  the  huniing  of  an  oiit- 
himse^  if  it  lie  such  in  fad.  tlioiiii;li.  in  ]Munt  of  law  it  be  parcel 
of  the  dwi'llini^-htMise  as  heiiif;  within  the  curtilage,  vj*) 

It  is  material  thai  the  ownership  of  the  liousc  should  be 
correctly  stated  so  as  to  sliew  it  to  be  the  house  of  another 
within  the  principles  mentioned  in  an  early  paH  of  this  chap- 
ter. (/()  Rut  in  a  case  wheiT  the  house  belonged  to  a  parisb^ 
and  the  parish  permitted  a  pei*son  to  live  in  it  who  was  merely 
a  servant  of  the  parisii,  and  it  was  wholly  unknown  who 
were  the  trustees,  tn*  in  whom  the  U\s;al  est.itc  was  vested,  it 
appears  to  have  been  holden  by  all  the  Judges,  that  sach 
house  might  ha\e  been  laid  to  be  the  pro|K'rty  of  the  o\i9r- 
seers  or  persons  unknown.d'^     In  an  indictment  upon  tlie43 


b  Farrin;»iO!r»  case,  Mir.  !.•  lii»ii.- .  .1.  S'ar- 
fordihire  Sinn.  Aas.  I^ill,  n-.  i  inc  opiiii>.u  41I 
the  Ju(I^cs  Hpli\fii'l  by  liidli.iji:,  I?.  >^.^/- 
fordsh.  Lent  Abf>.  lull,  i>vi\itt\cr  oi  lieitih 
was  acror(iiii!;ly  (Mi-scii  ii]»on  tiiu  prisoiitM  ; 
but  he  attoruarii^  iti:i-i\t(l  a  ;m:  \o\\  on  con- 
dition of  his  beinj;  iMiiMi-i.-iii  il  Tor  a  yo^u,  an'l 
kept  tohaid  labour  in  thi.-  house  orrnrKciuin. 

c  ZEait.  P.C.  c.  21.  ^.  II.  p.  HH.?.  .-in- 
Uy  1658.  In  Co\'«  oa^e,  I  L«  ach  71  it  wus 
holdeu,  upon  an  inilicimcnt  lor  iierjiiry  at 
common  law,  timt  tin-  wor«U  **  lately,  niiili- 
riouflvf  wir.kedlv,    an-i  coriupilv,"  imnli"'. 


tlu\i  liio  olVencc  wa>  comnultcd  wilfully. 

d  MintiiiiV  ca-c,  2  Ea>t.  V.C  c.  21.  S.  5t 
p.  10?;?,     Anil  si;e  a/i/«,  1671. 

c  ,{  lu^t.  67.  1  Hale  567.  Sum.  8S.  1 
Hauk.  r.(\  r.  :iW.   ^.  1.    .hdt,  1673,  nolt 

f  (Jlamlfu'lil  &  case.  2  East.  P.C.  c.  21.  J. 
II.  p.  10:U,  10:14. 

:;  ^iiirthV  ra^c,  nnte^  1672,  1673. 

h  AnU,  1659,  rt  stqn. 

I  Ricknian*5  case,  1789.  S  East.  P.C.  c. 
*1.  t.  11.  n,  1031. 
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Gtto.  in.  c  58.  s.  1.  it  IS  as  we  have  seen,  by  the  words  of 
tlM^  statute,  sufficient  to  shew  the  house,  &c.  to  be  in  tlie  pos- 
iession  of  the  person  setting  lire  to  it  with  the  injurious  or 
fimudttlent  intent  mentioned  in  the  statute,  (k)  But  it  should 
tiiat,  even  under  this  statute,  there  must  be  a  possession 
pled  with  an  interest,  and  that  it  would  not  be  sufficient  to 
tooibe  the  house  as  in  the  possession  of  a  person  whose  oc<- 
omation  was  merely  permissive. 

It  has  been  observed,  that  it  requires  great  nicety  in  some 
to  distinguish  the  person  who  may  be  said  to  occupy 
jmre:{l)  and  it  will  be  frequently  advisable  to  state  the 
ownership  or  possession  differently,  in  different  counts,  in  or- 
dar  to  obviate  any  objection  on  the  ground  of  variance.  In  a 
case  where  the  indictment  laid  the  whole  of  the  premises  con- 
sumed by  the  fire,  as  in  the  sole  occupation  of  one  B.  Silk, 
widow,  it  appeared,  that  the  premises  burned,  consisting  *of  ["^1678] 
Mt-honses,  were  the  property  of  the  widow,  but  were  oidy 
maide  use  of  by  her  son,  wiio  lived  with  her  after  his  father's 
deatii  in  the  dwelling-house  adjoining  the  out-houses,  and 
took  upon  him  the  sole  management  of  the  farm,  with  which 
these  out-hovses  were  used,  to  the  loss  and  profit  of  which  he 
alone  stood,  though  without  any  particular  agreement  be^ 
tiraen  him  and  his  mother,  and  he  paid  all  the  servants,  and 
MTchased  all  the  stock ;  but  the  legal  property,  both  in  the 
dwdling'*house  and  farm,  was  in  the  mother,  and  she  alone 
ityaired  the  dwelling-house,  and  the  out-houses  in  question ; 
OM  the  indictment  in  this  form  was  holden  to  be  improper. 
And  Heath,  J.  held,  that  as  to  the  stable,  pound,  and  hogstyes, 
iriddi  the  son  alone  used,  the  indictment  must  lay  them  to  be 
in  Ua  occupation ;  and  as  to  the  brew-house,  (another  of  the 
0ilt4i0U8es  burned)  tlie  mother  and  son  both  occasionally  pay- 
ing for  ingi-edients,  the  beer  being  used  in  the  family,  to  the 
eqpenoes  of  which  the  mother  in  part  contributed,  though 
wttheot  any  particular  agreement  as  to  the  proportion,  that 
the  same  should  be  laid  as  in  tlicir  joint  occupation.  The 
]^rifloner  was  afterwards  convicted  on  a  second  indictment, 
drawn  agreeably  to  this  opinion,  and  containing  two  counts: 
the  first  laying  tlie  occupation  in  the  son  alone,  the  other  lay- 
ing  it  in  the  mother  and  son ;  and  he  was  executed,  (m) 

The  trial  in  cases  of  arson  at  common  law,  and  in  most  Tria!. 
cases  of  burning  within  the  statutes  which  havelieen  set  forth, 
must  be  had  in  the  county  where  the  offence  is  committed. 
But  the  statutes  9  Geo.  I.  c.  22.  (n)  10  Geo.  II.  c.  32.  s.  6.  (o) 
12  Geo.  III.  c  24.  s.  l«(p)  and  33  Geo.  III.  c  67.  s.  7»{q) 
provide,  as  we  have  seen,  for  trials  in  other  places.    And  it 

k  See  the  statute  ante,  1669, 1670.  n  j^nie,  1665,  1666. 

I  t  East.  P.C.  c.  21.  8.  II.  p.  1U34.  o  jinie,  1666,  1667. 

m  Glandfield^s  case,  eor.  Heath,  J.  E^Btier  p  Ante,  1667,  1668. 

Spr.  Ass.  1791.    2  Eavt.  P.  C.  c.  21.  s.  11.  p.  q  .inte,  1668. 
1W4. 
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jo.^  }i«'!t  .*  \*:«.'n  *.  .it  liie  iiifi'iH'cs  tij^aiiist  the  9  Geo.  I.  c.  2S. 
ii.>*  H  ."■  I  jLiiv  .i»unt\.  at  the  uptuni  of  a  private  prose- 
■i  ■«»■ 

I  i    j.»,    %  .. . »    II, i-  prisoners  were  rliai'ged  with  setting 

I        •  ;  -  •.^.  .: '  .^Mit  atUlueeil  h\  the  first  w  itncss  of  their 

1.4     1^  N*  '     .'^^    '  ;!i  I  lie  house  ami  iniplicated  in  the  fact 

%  i>    :.k    I  .«'•:  «:     '>i.iiik.rtr«,  wliich  hati  heen  taken  out  of  the 

i>>ii^-  I      '      :  :  ;  i:  u.iN  fireiL  and  loneealed  by  them  from 

.1.1     *  fh  .    '•  *-    .t!U!'\\;iii!s  lound  in  their  possension;    and 

"5.4   •  .-.  *     :•••.>:.  vi  .ii  ilr-»t  wlietlier  snrh  e\ iiteiice  of  another 

•  .<  ■    ■-•         <  .1 'ip.iitril  in  sn|)|iiirt  tif  this  charge.    But  as 

<i'..>*.i     *       ..!!  <<'!■  a<  T,  although  the  prisoners  came  twice 

^    '  -  '.  ^'  -i>  II  \\.iS  uii|i}inih,s;  t(»  tlieir  own,  he  ad- 

\  i-    \    '    ^.         ■    '.    •  :iiu-?t!  t'i»r  ai>on,  that  the  books 

••   »i     t-    k-  **  >  -»>'*^'  'i'*^  e\idenrt' of  an  insurancei 

ui.i^^  :«  .  »        I-   :••-      4  ••':    "*•  pniduie  the  policy,  (f)     In  t 

■•      •      .*.         1  :*"r  It  Iniiiously  setting  fire  to  a 

;'M>^    V  .  .  ."jb.-i  .i!:  inNU ranee  company*  a  policy 

»i    ■*..   »  *  ,    .  .  .-.  t  .  lii  ».•  I  un  \\\e  part  of  the  prose- 

.   •    .    ••    •  ;.-•:. I i'^  gtHiil>,  in  a  liouse  described 

•     «  .^..    ;  ..j^aiiiNi  urt\  and  upon  which  a 

..V  •:  .«  1    .  >:>>^  i  ^laiiii,^  thai  the  goods  insured 

1.x      »  "I'j:.  ''•'    !:i»iiM'  (Ir^i  riUod  in  the  policy  to 

t    ■    ^  -        ^>   '^    'i<:.i  li  in  t'm' nicnHiraiiiiuni.    In  this  house 

V'  .        '1.1  ni!  ni'M-.r.iilmii  tlie  pil^^mer  was  charged 

I      ^         '■■'■  •'  .'■  '^»  !•  Inhv.     Til.-  > »1  iry  was  properly 
«.A-  -.n.ii'ini  Lad  lid  ^Taiiip:  and  upon  this 

..       -^ •    ?   '.'M  '\.i^  \a'..'\\    ..'i  bo)iair  of  the  priso- 

a      .     ..^    -*v    '  ■.:  N  ;  t   iN....i\  ?,,  Nr.t'v*,  ill  support  of 

•  -  .        .'         •'    *     ->'.  il   »i   I- i^.ii   etferti\e  i*outrart; 
%■•■        «  .     ^  ^       **  !     •  >:  ii^  «»t  tin-  ^Tanip  acts,  the  me- 

•    •    .^  •.i..iii|Mii.  uiuhl  not  lie  given 

.       .  ^  ./<.  li.iiiic  Ml  aiiv  npinner  whatever. 

■ 

^      -     •  ■'•  '  ■' -i  iti;Jiun  of  the  twe/re 

^  -       -      ,  :■•■::;;  .iii!  !iic  prisoner  was  aftcr- 

..  ■    .'    •«;..•  .,!■  il.iufjt  may  fonnerly  l»3vc 
.   •   ;  *-..::if^  :  »  Hi"n.  VIII.  c.  J.  s. 

-.1  .  N  111.    .  '.  -.  :.  .lu^'iiic;  f  ii'ij^y  fi'inn  tlieprin- 

..S  «     .  \'    ..  !■  ...!  ji.f!i  iriH'aU^d  h\  1  Edw.  VI.  c 

Xi.    .-'-.-  ■  "".I.  ■       .   -        ^  ■  )-:i[i:r<^lMiion  oi"  liic  piacliW' 

Ht  I.  '•»    i:l^  ictinriiT-.  .it  ihe  san>^ 


.     :'...■■.•  •.•.'.  !  .»    'Mif    f.isr,   ii*."  ihe  felony*"^ 

4U-.  i.«.    J   >  ■       ■-  .:■:..-  •    i.     ..■.Hi'-   '■  :>v,    \7^.u_      2E.liU?'^'^' 

uii.H-:  :.  ■-■  -:.iC.  ■.■   '■*    •■.        .     .  ^J "i    .  i'..   -    11.  j'.  I".>."'.  «J/.A'.  l»it»l.  iioie  (/)• 

iiKlu'ln  « .^:  tt  a-'   .    ■  '■  ,  ■  ;.-:    .  i  :     f    "  f  •   i;-.  \  t,  iKi.ir-,  for    Kriiyou,  C.  J.  '  ^ 

taint  ttrne,  i.k    :■'.•.  ■:■.;•  m-'i:^  t.  .  IJT. 

Ill  hri  i»\\ii    i^...-  v.-«  ■■•-..:  I.,  li.'jiiih'ii.-i .;  »;  (iiLmmi'"'  ci5r,  1807,  2  Lcach  1007- 

•  uiiiiniiou^  ti-rr<  tv'.  ..''.i  t'.^:..  :■  iii  limiHi»  *' f  n-  T  ?■■:.:.'.'»   Fbil.  on  Eviil.  4.;^r'. 

■"  ihe  c»»»'"-        I*  .  C'l-  .  i  .  F'-  »•>  "••  ■' 
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13.  s.  10.  were  revived  in  toto  by  the  statute  5  and  6  Edw. 
VI.  (%  10.  or  whether  the  principals  in  arson  were  virtually 
excluded  by  the  statute  4  and  5  Ph.  and  M.»  wtiich  excluded 
the  accessory  before,  it  is  unnecessary  to  consider  those  points, 
because  clergy  is  now  expressly  denied  to  the  principal  in  all 
cases  within  the  statute  9  Geo.  I.  c  33.  {x)  And  we  have 
seen  that,  in  most  instances,  the  other  statutes  which  have 
been  t;ited  make  the  offences  therein  mentioned  capital  felo- 
nies; particularly  the  43  Geo.  III.  c.  58.  which  enacts  that 
the  offenders  therein  mentioned,  their  counsellors,  aiders,  &c. 
shall  be  felons  without  benefit  of  clergy. 

Accessories  before  the  fact  are,  tberefoi*c,  in  some  cases  ex- 
cluded from  clergy  by  statutes.  But  accessories  after  the 
fact  stand  upon  tlie  same  footing  as  in  other  felonies ;  and  are 
not  deprived  of  clergy  by  any  statute,  (y)  except  in  the  case 
of  concealing,  aiding,  &c.  an  offender,  who  has  not  surren- 
dered after  an  order  of  tlie  king  in  council  under  the  statute 
9  Geo.  I.  c  22.  (z) 

In  conclusion  of  this  chapter,  it  may  be  mentioned,  that  Penalty  oa 
*by  the  statutes  6  Ann.  c.  31.  s.  3.  and  14  Geo.  III.  c.  78.  a.  [*1681] 
84.  if  any  menial  or  other  servant,  through  negligence  w  Mnranu 
careleoBnesSf  shall  fire,  or  cause  to  be  fired,  any  dwelling-  ^^^ 
bouse,  or  oi^house,  and  be  convicted  thereof,  by  oath  of  one  out-hoaU 
witness  bcinne  two  justices,  he  shall  forfeit  jSIOO.  to  tiie  throu|h 
diorchwardras,  to  be  distributed  amongst  the  sufferers  by  "^C"*^* 
sttdi  fire ;  and  if  he  shall  not  pay  the  same  immedialely,  on 
demand  of  the  churchwardens,  he  shall  be  committed  by  the 
justices  to  some  work-house,  or  common  gaol,  or  house  of 
correction,  for  eighteen  months,   there  to  be  kept  to  hard 
labour. 


♦CHAPTER  THE  THIRTY-SEVENTH.  [*1682] 

Of  Miiming  and  KiUing  CatUe.  (1) 

It  has  been  holdon  that  no  indictment  lies  at  common  law  i^o  indicu 
for  unlawfully  witli  force  and  arms  maiming  a  horse.    In  a  o>«nc  lies 

*  2  Eatt.  P.  C.  c.  21.  s.  9.  p.  1032.  3  ..^w/f,  1666. 

t|^  Id.  Ibid, 

? — 

(t)  TEifNESscE. — It  was  held  in  the  case  of  the  Stite  v.  Council,  that  on 
an  indictmeot  for  malicious  mischief,  it  is  not  necessary  to  prove  express  ma- 
lice ;  and  that  the  killing  a  hone  is  an  indictable  offence  at  common  law. 
Overton's  Rep.  305.     1  Dall.  335. 

▼Ot.  tl.  5S 
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•t  com  I  on  case  v^IiciT  llic  intliciiuent  charged  that  the  prisoner,  on,  he. 
law  foi  ..n-  ^  ill,  f„,^,j.  and  arms  at,  tic.  •*  one  black  gelding  of  the  value 
lilnmi  "  of  30/,  of  ilic  gmidf*  and  chattels  of  one  William  CoUycr, 


maiming  a  then  and  there  being,  then  and  there  unlaift'fullj 
^®"'-  to  the  great  damage  orCnllver»  and  against  the  peace,  kc/* 
npon  rererenre  tn  the  Judges  after  conviction,  they  all  Md 
that  no  indictable  offence  was  stated  in  the  indictment ;  that 
ir  the  case  were  not  witliin  the  black  act,  9  Geou  L  c  22. 
the  Tact  itself  was  only  a  trespass;  and  that  the  words  rt  et 
armis  did  not  imply  force  sufficient  to  support  an  indict- 
ment (a) 

37  H  VIII.  ^y  ^^^  ^'  ''-  ^^^I*  ^*  ^*  ^'  ^'  ^^  ^'^"^  enacted,  **  that  tf  any 
c.  6.S.4.  '  person  or  persons  maliciously,  unlawfully,  and  willingly 
Cuttiaiout  cut  out,  or  causo  to  be  cut  out,  the  tongue  or  tongues  of 
ofa^  ume  ^^J  ^^™^  liCJBLsX  or  beasts  of  any  other  person  or  persons,  the 
beast  pun-  said  bcast  tlien  being  in  life  :**  every  such  offender  should  not 
ibis?'*  ^^  ^^^^  forfeit  to  the  party  grieved  treble  damages  for  such  of- 
aod  fioii?  fence,  to  be  i-ecovered  by  action  of  trespass,  but  should  forfeit 
to  tlie  king  for  every  such  oifeuce  Id/.,  in  name  of  fine.  It 
is  observed  that  the  preamble  of  this  statute  seems  to  point  at 
such  acts  done  out  of  malice  to  the  owner,  (ft) 
r*l683]  *Tlic  next  statute  in  order  of  time  is  the  22  and2S  Car.  II. 
St  Ic  S3  c  7.  which  reciting  that  whereas  divers  evil-dinoaed  persons. 
Car.  II.  c  intending  the  ruin  and  impoverishment  of  their  JmnD''nJfjeetSf 
hcioui^^'  have  devised,  and  of  late  secretly  in  the  nignt-ttme,  and  at 
kiniog  cat-  other  times  when  they  think  their  deeds  arc  not  known,  fre- 
titmUw     quently  practised  in  several  parts  of  this  kingdom  unlawful 

nicbt  time     ^1.11  .       ,         '.  *«     •    I         t  ^  •■        ^.    ^ 

made  feio-  And  wickeu  coiirses   111   burning  ol  ricks,  occ.  and  cuttin|^, 
■).▼•  maiming,  wounding,  and  killing  of  hoises,  sheep,  beasts,  and 

other  cattle^  «jv. ;  lor  prevention  tlieiTof,  enacts,  •*  that  where 
any  pi*rson  or  {km-soiis  shall,  in  the  night-time^  maliciously, 
unlawfully,  and  willingly  kill  or  destroy  any  horses,  sheep, 
or  other  cattle  of  any  person  or  persons  whatsoever ;"  every 
such  oflfence  shall  be  adjudged  felony,  and  the  offenders  and 
every  of  them  sliall  suflVr  as  in  rase  of  felony.  The  statute 
then  makes  the  provisions,  whicli  have  been  before  noticed,  (c) 
respecting  peiN«nis  (onvictotl  making  thrir  election  to  be 
transported,  and  persons  so  transported   and  nnnrning  be- 

a  RaugerV  •  ;i&»',  ITJ-S.   J  K  .-!.  F'.  i     ■  .  j:.  //  .luir.  l»iii.:. 

1. 16,  p.  107-J.  .  w ?..'<,  ir.*;  I. 


The  malicious  muiiulnir  ami  Jistigiuing  of  <:na)e.  is  punished  by  particular 
statutes  in  most  of  the  states,  to  which  the  roaJor  'n^  referred. 

Mamachisetts. — In  the  case  of  the  Commonwealth  r.  Leach  &  al.  1  Mas. 
Rep.  58,  it  was  unanimously  held  by  the  court,  that  an  indictment  for  poison- 
ing  a  cow,  was  within  the  jurisdiction  of  the  (then)  court  of  sessions ;  aod 
the  indictment,  which  was  at  common  law,  was  held  good,  and  the  motion  is 
arrest  of  judgment  overruled. 

Indictments  at  common  la^,  for  maliciously  poisoning  fowls,  have  been  sus- 
tained in  Massachusetts,  in  several  cases  at  nisi  prius  which  have  not  been 
"*^rted.— Editor 
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fore  the  expiration  of  the  term.  And  the  fifth  section  en- 
acts, '*  that  if  any  person  or  persons  shall,  in  the  night-time, 
maliciously,  unlawfully,  and  willingly  maim,  wound,  or 
otherwise  hurt  any  horses,  sheep,  or  other  cattle,  whereby 
the  same  shall  not  be  killed^  or  utterly  destroyed  ;  then  every 
such  oflfender  shall  forfeit  to  the  party  grieved  treble  the 
damage  which  he  shall  thereby  suiitain,  to  be  recovered  by 
action  of  trespass  u^ion  the  case."  By  the  seventh  section 
of  the  statute  offences  are  to  be  proceeded  against  within  six 
months. 

But  the  principal  statute  on  this  subject,  at  the  present  9  oeo.  i.  c 
time,  is  the  9  (xeo.  I.  c.  22.  s.  1.  by  which  **  if  any  person  or  tt.  1. 1. 
persons  (whether  armed  or  disguised,  or  not,)  shall  unlaw-  ^J55J3J 
fuUy  and  maliciously  kill,  maim,  or  wound  any  cattle ;  or  or  wou£- 
shall  forcibly  I'cscue  any  person,  being  lawfully  in  custody  >■%  ^nj 
of  any  officer  or  other  person  for  any  the  oflTenccs  before-  SSIdefoio-. 
mentioned;  or  if  any  person  or  persons  shall,  by  gift  or  pro-  ny  without 
raise  of  money,  or  other  reward,  procure  any  of  his  ^majes-  [*1684} 
ty's  subjects  to  join  him  or  thcni  in  any  such  unlawful  act ;  clergy. 
every  person  so  offending,  being  lawfully  convicted  thereof, 
shall  be  adjudged  guilty  of  felony  without  benefit  of  clergy." 
'The  further  provisions  of  this  statute,  as  to  offenders  being 
ousted  of  clergy  for  not  surrendering  themselves  pursuant  to 
an  order  of  the  king  in  council,  and  as  to  persons  concealing, 
aiding,  &c.  such  offenders  after  the  time  appointed  for  such 
sarrender,  have  been  mentioned  in  a  preceding  Chapter :  {d) 
as  also  flie  provision  (s.  14.)  of  tlic  act,  by  wliich  the  trial  of 
oflTences  against  it  may  be  had  in  any  county  in  England*  {e) 

The  statute  9  Geo.  I.  c.  22.  is  considered  as  extending,  and  Construc- 
not  as  abridging,  the  ofTcnces  described  in  the  22  and  23  Car.  ^'®"  °^***« 
II.  c  7.     In  a  case  where  the  prisoner  had  been  convicted  on  xhettaVute 
an  indictment  framed  on  the  9  Geo.  I.  c.  22.  for  killing  a  9 Geo. i.e. 
mare  and  a  colt,  it  was  moved  in  arrest  of  judgment;  first,  ^^^^^ 
that  the  mare  and  colt  were  not  averred  in  the  indictment  to  extending 
be  cattle  within  the  meaning  of  the  act ;  and,  secondly,  that  ^^^^^^^ 
the  word  cattle  did  not  necessarily  include  horses^  mares,  and  ScarTnT 
colts.    In  support  of  these  objections,  several  statutes  were  c.  7.  and  * 
cited,  in  which  different  sorts  of  animals  were  particularly  spe-  ^«"for« 
cificd,  CfJ  and  several  others  in  which  *' horses"  and  "hor-  nuwe^and 
ses  and  mares"  seemed  to  be  contra-distinguished  from  and  colts,  are 
not  included  in   the  word  "  cattle."  (?)      But  the   Judges  jj^'^'lj'^''' 
agreed  unanimously  that  as  the  statute  22  and  23  Car.  II.  c.  «(catUe." 
7.  had  made  the  oflTence  of  killing  horses  by  night  a  single 
felony,  tliis  statute  of  0  Greo.  I.  c.  22.  was  only  to  be  consider- 
ed as  an  extension  of  that  act ;  and  some  precedents  of  capi- 

d  ArUcy  1665,  1666.  II.  c.  13.    14  Geo.  II.  c.  6.    15  Geo.  U.  c.  34. 

e  Ibid,  But  8ee  the  observation  in  2  East.  P.  C.  c«82. 

/  3  &  4  Ed.  VI.  c.  19.  5  &  6  Ed.  VI.  c.  14.  s.  18.  p.  1075  that  the  argument  from  tba  lU- 

aod  31  Geo.  II.  c.  40.  for  regulating  the  sale  of  tutes  14  and  15  Geo.  II.  will  lose  much  of  iu 

roK^.  force  from  adverting  to  the  pietmble  of  Che 

g  12  Car.  II.  c.  4.  (book  of  rates)  22  Car.  first  of  those  statutes. 
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tal  convictionB  were  cited  upon  this  branch  of  the  statutCf 
though  none  of  executions.    It  was,  therefore,  Ag^'oed  that 
[*1685j  judgment  of  death  shouhl  he  given  ^against  the  prisoner  at 
the  next  assize8.(A)    This  point  has  received  a  similar  de- 
termination in  Hubsequent  cases,  (t)    And  it  is  observed  that 
it  is  plain   that  the  legislature  must   have  intended  to  in- 
clude horses  in  the  word  **  cattle,**  when  in  tlic  statute  of  Car. 
^   1 1,  they  speak  uf  *•  horses,  sheep,  or  other  cattle  ;**  and  bv 
the  statute  of  George  the  First  they  exclude  from  clergy  sacn 
as  kill.  fcC'«  any  aitHe:  which  latter  statutes  was  evidently 
intende^l  to  enlarge,  an«l  not  to  restrain,  the  description  of  the 
felony,  (fc) 
The  s  Geo.      The  Statute  9  Geo.  1.  c.  \IC.  extends  to  such  as  maiai  or 
MWD^to    'U'OMnd  any  cattle  tlioiigh  not  destroyed,  which,  by  the  32  and 
the  malm-    S3  Car.  II.  c.  7.  wiis  left  a  misdemeanor  at  most,  punishable 
iogor         only   by    action  to   recover   treble   damages.     And    it  has 
df^rftief    been  holdcn  tliat  under  the  statute  9  T^eo.  1.  c.  22.  the  maim- 
thoui^  not   ing  or  wounding  need  not  be  mortal :  and  that  the  wound* 
"l^toa      ing  need  not  even  be  such  us  to  cause  a  permanent  injury. 
wouDdioK,   Thus,  upon  an  indictnu^nt  which  charged  the  prisoner*  in  one 
though  no    county  witii  maiming;,  and  in  another  with  wounding  a  geld- 
injury  be"^   ing ;  and,  upon  pntof  that  he  had  maliciously,  and  with  an 
inflicted,      intent  to  injuiv  tlie  prosecutor,  driven  a  nail  into  the  frog  of 
the  horse*s  foot,  whereby  tlie  horse  w  as  i-endered  useless  to 
the  owner,  and  continued   so  at  the  time  of  the  trial,  but 
was  stated  to  be  likely  to  do  well,  and  to  be  perfectly  sound 
again  in  a  sliort  time,  judgment  m:is  iTS])itcd,  after  convic- 
tion, upon  a  doubt  whetlier,  as  the  horse  was  likely  to  re- 
cover, and  as  the  wound  was  not  a  permanent  injury,  the 
offence  was  within  l!ie  statute  :  but  tlie  Judges  held  the  con- 
viction right ;  and   considered   tlie   won!   ••  wound*'   in  tbe 
statute  9  Geo.    I.  to  be  used  as  contradistinguished  from  a 
permanent  injury,  such  jis  maiming.  [I) 
[*l68o|      ♦It  is  settled  by  many  decisions  that  in  order  to  bring  t 
withiTs      *^*^  within  this  statute  of  0  Geo.  1.  c.  ii2.  tliei-e  must  be  ma- 
Gto.  I.  c.    lice  directed  against  the  owner  of  the  catth\  and  not  merely 
M.  there     against  the  animal  itself. 

^i^  In  one  of  these  cases  wheiT  the  prisoner  was  indicted  for 

against  the  maiming  and  wounding  a  cow,  it  apin^ai-ed  in  evidence,  that 
thT^aiS^  he  bad  attempted  to  commit  heastiality  with  the  cow,  and, 
'  ^* ,  *'  because  she  would  not  stand  quiet,  had  in  a  passionate  man- 
faie?*'  n<*r  run  a  shai'p-pointed  stick  quite  through  her  body;  upon 
Malice        whicb  the  learned   Judge,   before   whom    the    prisoner  was 


h  Paty's  case,  .46i/i;:rfo;i  Sum.  A->.  1770.  i  M.it*'.  ci>".  O.  U.   17«.?.     1  Leach  73. 

S  Black.  Rep.  7'il.     1  Leacli  72.     2  F.i-t.  1'.  iwur,  (u").     M.'vlr"?  cmso,  for,  BuHcr,  J.,  fi»rf- 

C.  c.  22.  s.  13.  !».   1074.      At    tin-   mm   .« .-  luin  Sum.  A->.  17i*l.    J  Kai^t.    T,  t\  c.  22.  f 

aises  tbe  prisoner  was  lepru'vei]  for  tr.uopiii-  18.  p.  lOTt). 

Utton ;  and  afterwards  (npiMi  a  strong  appli-  k  2  Ka>t.  P.C.  c  22.  s.  18.  p.  1076. 

catkm  from  the  counirv)  he  rcceivr'l  a  tVf^^  /  HavuoodV  case.  180|.    2  East.  P.  C  <: 

PWdoii.  ?.2,  s.  20.  t».  10T« 
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tried  directed  an  acquittal,  considering  it  to  be  necessary  to  against  the 
shew  that  the  maiming  of  the  animal  was  done  from  some  ^i?^  °^^ 
malicious  motive  towards  the  owner  of  it,  and  not  merely 
from    an    angry   and  passionate    disposition   towards   the 
beast  itself,  without  any  intention  of  thereby  injuring  the 
owner,  (m) 

In  a  case  which  occurred  about  the  same  time,  the  pri-  shepherd's 
soner  was  indicted  for  maiming  a  gelding,  and  the  follow-  ^"f- . 
ing  facts  appeared  in  evidence.    The  prisoner,  who  was  ser-  comralueci 
vant  to  the  prosecutor,  had  solicited  him  earnestly  to  let  by  a  ler- 
him  have  another  hoi*se   called   Boxer,  instead  of  the  one  ^^r^.^^*" 
which  was  afterwai*ds  maimed  ;  and  which,  at  the  time  the  uieparttcut 
mischief  was  done^  was  employed  under  the  direction  of  the  lar  horse, 

{prisoner  in  carrying  dung  in  tlie  team.    The  prosecutor  re-  |*o^^gu"°* 
used  his  request    Afterwards  the  prisoner  was  seen  hold-  fi^ient. 
ing  the  horse  in  question  by  the   tongue   with   one   hand, 
while  he  beat  him  violently  over  tlie  head  with  the  butt  end 
of  a  whip  which  he  held  in  tlie  other;  and,   subsequently, 
the  horse  was  found  lying  in   a  meadow  with   its  tongue 
hanging  quite  out  of  Its  mouth  ;  one  part  of  it,  which  was 
"^quite  dead,  being  nearly  severed  from  the  other.    But  there  [*1687] 
was  no  oilier  evidence  that  the  prisoner  had  any  malice 
against  his  master,  except  only  that,  on  being  remonstrated 
with  on  the  barbai*ity  of  his  conduct,  he  had  declared,  in  the 
heat  of  his  passion,  that  he  would  do  tlie  other  horse  an  in- 
jury if  his  master  did  not  let  him  have  Boxer  to  go  in  the 
team.    The  immediate  cause  of  his  resentment  against  the 
animal  did  not  appear.    The  case  was  left  to  the  jury  to 
consider  whether  the  prisoner's  conduct  had  been  actuated 
by  any  motives  of  personal  revenge  against  his  master,  or 
had  proceeded  from  some  sudden  passion  against  the  animal 
itself;   and    they    were   directed   tliat,  unless  they  were  of 
opinion  that  it  was  done  from  some  malicious  motive  against 
the  owner,  the  prisoner  did  not  come  within  the  meaning  of 
the  statute,  however  brutal  his  conduct.    The  prisoner  was 
thereupon  acquitted,  (n) 

Another  case  also  is  mentioned,  where  it  appeared  tiiat  Cutting  the 
the  prisoner  had  cut  the  tendons  of  the  hinder  legs  of  several  tendons  of 
sheep,  that  had  from  time  to  time  broken  over  into  his  in-  ha^ftres-^' 
closure ;    and   the  case  was  holden  not  to  be  within  the  passed. 
statute,  (o) 

A  very  slight  addition  to  tlie  circumstances  of  the  last-  But  it  ap- 
mention^  case  would,  it  should  seem,  entitle  it  to  a  dififer-  l^^e' n  °-^ 
ent  consideration:   though  it  is  observed  that,  in  all  these  cP8sar"*'to 

m  Pearce^s  case,  cor.  Heath,  J.,  Oloueei-  was  ruled  also  by  Heath,  J.,  in  Ketn's  case, 

Icr  Sum.  Ass.,  1789.     1  Leach  627.    2  East.  O.  B.,  1789.     I  I^ach  527,  note  (a). 

P.  C.  c.  22.  8.  16.  p.  1072.    The  prisoner  was  n  Shepherd*8  case,  cor.  Hotham.  B.,  and 

then  tried  upon  another  indictment  for  the  Heath,  J.,  O.   B.,   1790.    1  Leach  538.    2 

miademeanor,  convicted,    and  sentenced  to  East.  P.  C.  c.  22.  s.  16.  p.  1073. 

two  years"  imprisonment.    The  same  point  o  Anon,  said  to  have  been  decidad    by 

Heath,  J.    2  East.  P.  C.  c.  22.  s.  16.  p.  1073. 
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prove  a      cases*  tlierc  was   reasonable  evidence  appearing  upon  the 
^^^hjH^      face  of  the  transaction   itself,  to  impute  the  motive  of  the 
^tre^      fs^<^t  to  i*esentmont  against  the  particular  animals,  and  not  to 
against  tho.anv  prsoMiil  niulicc  against  the  owner,  (p)     It  appears,  in- 
owner.        i|eeil,  to  liiivc  bccn  agired  by  tite  Judges  that,  in  cases  of 
this  kind,  it  is  nut  ntuessary  to  prove  a  previous  existing 
[*16H8]  *malice  against  the  oA\nor:  (q-  and  it  is  well  observed  that, 
upon    tlie    tact   b(*ii:g    pra\cd   to    have  been  done  wilfullj, 
which  can  only  procttMl  fi^oni  a  brutal  or  malignant  mind,  it 
seems  to  bo   :•  quostion  solely  for  the  consideration  of  the 
Jury,  to  attribute  the  real  motive  to  it»  a  clue  to  which  will 
most  probably  be  furnished  by  tlie  transaction  itself,  (r)     In 
a  case  where  it  appeurtui   that   the  prisoner,  in  the  night; 
bi*oke  into  a  stable  where  there  was  a  gelding,  which  was  to 
have  run  a  race  for  forty  guineas,  and  cut  the  sinews  of  the 
fore-leg  of  the  gelding  in  order  to  prevent  its  running,  in 
ronsefjuence   of   which  it    ilied :  the   prisoner,   after  an  ac- 
({uittal  ftn*  tlie  offence  laid  as  a  burglary,  was  again  indicted 
for  killing  the  ltoi*se.  and  capitally  convicted,  (s)     And  in  a 
nioiT  iTcent  case,  wliei*e  the  iiulictnient  charged  the  prisoner 
in  several  counts  with  killing  a  mare  by  |)oison,  and  the  evi- 
dence w  as  that  he  committed  the  fact  in  order  to  prevent  her 
fi*oni   running  a  race,  having  betted   against  her;  it  was 
holden  that  this  intent  w  as  siiflicient  to  bring  the  case  within 
the  statute,  and  he  was  accoi*dingiy  convicted,  (/) 
Aiders  ami      u  has  been  holden,  that  an  aider  and  abettor  at  the  fact, 
ous*teIi'of     »"  ^"»  offence  within  the  statute  9  Geo.  I.  c.  l^.  is  ousted  of 
iicr^}.by    his  clergy,     in  tin*  case  in  Aviiich  the  jwint  was  discussed, 
ocjeo.  J.      ih^j  following  circumstances  appeared  in  evidence.     The  two 
prisoners.    Midwinter   and    Sims,   having  conceived  a  pre- 
judice against  the  pniseciitor.  on  account  of  a  prosecution 
which  he  was  then  currying  on  against  them   for  stealing 
rabbits,  agi-eed  to  take  tlieir  revenge  on  him,  and  to  kill  one 
of  his  breeding  mares  the  same  niglit  :  and   they  executed 
their  plan  in  the  loHowing   nianner  :    Midwinter,  with  the 
[*1689]  *assistance  of  Sims',  cauglit  the  niaiT.  buckled  his  own  girdle 
about  her  neck,  antl  fastened  a  girdle  of  Sims^s  to  his  own; 
and  tlieii  Sims,  having  taken  hold  of  the  gii*dle  fixed  in  this 
manner  to  the  niare^s  neck,  held  it  fast,  in  order  to  prevent 
her  fi-oni  getting  away,  wliile  Midwinter,  with  a  Iai*ge  shaif 
hook,  ga\e  her  a  deep  woiiiid  in  the  belly,  of  which  she  died 
tlie  same  nigiit.     I 'pi  mi  these  facts  tlie  Judges  decided,  con- 
trarv  tti  the  noii!i'»M  of  K«>st<  r.  .1.,  that  Sims  was  ousted  of 

liis  cler^v.  ?ri 
«  t 

p   2  Kai^T.    r.  i).  C.  '^2.  >.  lu.  ]■.   If?  I.  Ml    uWTrL'i. 

q  Raiiger'si  ,n-  ■,    IT;*:'..     J  ta-t.   P.  <..  v .  r  2  I:.l^t.  I',  i:.  c.  22.  s.  l«*..p.  1074. 

24.  s.  16.  p.  lOTl.     1  L"  .rh  327.   nnto   (n).  a  l)».hh«.**  caso,  1770.     2  East.  P.  C.  c  15. 

The  point  was  noi  irui'ctty  in  judgment ;  but  .-:.  2o.  p.  S13.     .^n/e,  943. 

it  does  not  appear  tu  have  been  decided  in  /  Dawson's  case,    3    Chit.    C     L.    10t7) 

any  case  that  it   is   necessary    to  give  t-x-  note  ijx). 

press  ev'Hencc  of   ^revion^    mp.licc   npais'.*!  "  Midwinter   and  Sims,  (case   of.)   17T9. 
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^CHAPTER  THE   THIRTY-EIGHTH. 

Of  injuring  and  destroying  Timher  and  other  Trees^  Woods* 

Underwoodf  Roots,  ShruhSf  j-c  (1) 

Offences  of  the  kind   mentioned   in  the  title  to   this  '^'^J'^^" 
chapter  were  treated  only  as  trespasses  and  misdemeanors  mearonby 
by  several  ancient  statutes :  (a)  one  of  wliich,  tiie  37  Hen.  ancient 
VIII.  c  6.  made  the   malicious   or   unlawful  barking  any  statutes. 
fruit-trees  punishable  by  a  forfeiture  of  treble  damages  to 
the  party  grieved,  to  be  recovered  by  action  of  trespass,  and 
also  by  a  forfeiture  to  the  king  of  10/.  in  the  name  of  a 
fine. 

Tlie  statute  1  Geo.  1.  stat  2.  c.  48.  s.  1.  provides  that  *  ^^^'  '• 
if  any  person  shall  maliciously  bi'eak  down,  cut  up,  pluck  43.  s.  i.*if 
up,  throw  down,  bark,  or  otherwise  dcsti'oy,  deface,  or  spoil  any  perion 
any   timber  tree  or  trees,  fruit-ti'ee  or  ti-ees,  or  any  other  J^ou^,]"^^*' 
tree  or  trees,  the  party  injured  shall  i*ecover  damages  against  break^ 

Fost.  Append.  415.  I  Leach  66,  note  (a).  a  3a  lien.  Vlll.c.  17.  37  lien.  VIII.  c.  6. 
tl  East.  P.  C.  c.  22.  8.  19.  p.  1076.  And  soc  43  Eiiz.  c.  7.  15  Car.  II.  c.  2.  22  and  23  Car. 
tfae  point  diicufsed  antfj  p.  37.  11.  c.  7.  Si  e  the  43  £liz.  c.  7.  ante,  1110, 1111. 

And  s<'c  5  Burn.  Just.  Tit.  IVood, 


(1)  The  offences  ennmcratod  in  this  chapter,  are,  in -this  country,  as  in 
Cngland,  made  the  subject  of  statute  provi^^ioii  anrl  regulation.  The  statutes 
of  the  several  states  for  the  preservation  of  timber,  and  other  trees,  and  for 
the  prevention  of  trespasses  upon  huids,  committed  under  siich  circumstances 
of  wantonness  or  malice,  as  to  render  them  the  proper  subjects  of  criminal 
prosecution,  are  strikmgly  similar,  and  are  generally  in  language  of  similar 
import  to  that  contained  in  the  F^nglish  statutes  relative  to  the  same  offences. 
The  following  is  the  only  case  1  have  met  with  in  the  American  reports. 

PEH.tSYLVANiA. — In  the  casc  of  the  Commouweailh  v.  Hoover  &l  al.  1  Browne, 
Appx.  XXV.  (referred  to  in  Wharton's  Dig.  title  Crimiwal  Law,  216,)  it 
was  decided,  that  on  an  indictment  for  cutting  timber  trees,  it  was  sufficient 
to  show,  that  the  pro^^ecutor  was  in  iiosscssion  under  a  claim  of  title  to  the 
land  on  which  the  timber  was  cut.  A  motion  in  arrest  of  judgment,  and  for 
a  new  trial,  was  made  for  the  following  reasons.  1.  That  the  indictment  did 
not  specify  the  particular  kind  of  timber  trees,  whether  black  or  white  oak  :— 
2.  That  the  prosecutor  did  not  shew  any  title  to  the  land  on  which  the  timber 
was  cut: — 3.  That  he  did  not  prove  any  possession  in  himself  of  the  piece  of 
ground  whereon  the  said  timber  was  cut,  nor  any  right  of  possession,  except 
by  producing  a  survey  which  was  said  to  include  it : — 4.  That  the  act  of  iU- 
sembly  on  which  the  defendants  were  indicted  is  obsolete  by  non  user.  These 
several  reasons  were  overruled  by  the  court,  who  decided,  ^-  that  the  indict- 
ment was  sufficiently  clear  and  specitic  in  stating  the  kind  of  timber  (which 
were  alleged  to  be  twenty  oak  timber  trees)  charged  to  have  been  cut  by  the 
defendants  on  the  land  of  the  prosecutor ;  that  the  title  of  the  prosecutor  to 
the  land  on  which  the  timber  was  cut,  could  not  be  brought  in  question,  on 
the  charge  contained  in  this  indictment,  if  it  appeared  that  he  was  in  full 
possession,  under  a  claim  of  title ;  and  that  the  possession  of  the  property  was 
sufficiently  proved  to  warrant  the  finding  of  the  iury." 
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OowiHdc-  tlic  inhabitants  of  tlic  parish,  vilK  &r.  or  place  where 
i^y,ipoii,  gurh  ti'ce.  Kc,  shall  he  ho  maliciously  hroken  down,  fcc  in 
^  "^  the  Hame  niannrr  and  Torin  as  damages  are  to  be  yielded  for 
trMi,  the     hedges  and  dikes  overthrown  by  persons  in  the  night,  by  the 

'^di.n  **^*-  *^  ***'•  *•  ^^*  *•  ^'  '*^''  *""  *^  provides,  (by  &  2.)  for 
reMver*  the  conviction  and  punishment  of  the  offenders  for  the  tres- 
danafsff ;  passes  and  ofTenres  aforesaid,  by  two  or  more  justices  of  the 
fendrre  °'  1**^^*  ■"  "<•  ^"t  of  sessions.  The  fourth  section  relates  to 
r*  169 11  *^^^  malicious  (liming  of  woods  and  coppices :  and,  as  wchave 
l^y  be        w^"-  (*)  makes  such  offence  a  felony. 

ctonvictcd  The  statute  6  Cieo.  1.  c.  16.,  which  is  entitled,  **  An  act  to 
r r&'"a^  explain  anil  amend  the  1  Cvro.  1.  stat.  2.  c.  48.**  recites,  amongst 
and'oi^n-  Other  tilings,  that  some  doubts  had  arisen  whether  the  oflen- 
<^'*-  CCS  committed  in  the  day  'time,  mentioned  in  that  act,  were 

6  Geo.  I.  c.  punishable  by  the  said  act :  and  recites  also,  that  there  was 
'  '  no  provision  made  in  the  said  act  for  punishing  tlie  ofTences 

committed  by  prrsons  who  should  break  open,  throw  downw 
riestiHiy  the  hedges,  gates,  Kc.  or  other  inclnsures  of  woodSp 
fiirthe"*'    coppicVs,  &c. :  ami  then  enacts,  (by  s.  1.)  •♦That  if  any  per- 
midy  for*"   8on  or  persons  whatsoever  shall,  either  by  day  or  by  night, 
the  owrncrf  cut,  take,  dcstcov,  break,  throw  down,  bark,  pluck  up^  bum, 
crt"own*^'  deface,  spoil  or  carry  away  any  wo<kI,  springs  or  springs  of 
spoiipd,«u:.  wood,  trees,  poh»s.  wood,  tops  of  trees,  underwoods,  or  cop- 
asainit  the  pice-woods,  tliorus  or  quirksots,   without  the  consent  of  the 
^"''*'        owner  or  owners  of  such  wcmds,  wood  grounds,  parks,  cbases 
or  coppices,  plantations,  timbcr-tives,  fruit-trees,  or  other 
trt^s,  thorns,  or  (|ui(  ksets,  or  of  tlie  pei*son  ( liirtly  intrusted 
with  the  care  and  custody  thereor;  orshiillhivak  open, throw 
down,  level  or  do-^lroy  any  hod s;cs,  ,&;ates,  |Mists,  stiles,  railing, 
walls,  fences,   dikes,  ditches,  hanks,  or  other  inclosures  of 
such  woods,  wood  grounds,  parks,  chases  or  coppices,  plan- 
tations, timher-tiTcs.  fruit-tires   or  other  trees,    thorns  or 
<iuickst»ts ;"  the  parties  damaged   sliall    iTcover  recompence 
against  the  parish,  Kc.  in  the  same  manner  and  form  as  for 
dikes  and  lieilges.  overthrown  by  persons  in  the  night,  or  at 
another  season  wlien  tliey  snp|K>se  not  to  be  espied  by  the  sta- 
tute 13  Edw.  1.  stat  1.  c.  46.  unless  the  offender  be  convicted 
s.  2.  make*  Within  six  uioiiths.     Tho  second  section  then  enacts,  "  'fhat 
thcoff»?ncc.s  If  jipy  j>^»|.son  or  persons  at  any  time  or  times  in  a  riotous. 
ing  wood;,   open,  tumultuous,  or  in  a  secret  and  clandestine  manner,  for- 
[*1692]  cibly  or  wronii;fiilly  and  nialiri(msly,  and  ^without  the  con- 
uiidcr-        sent  of  tlic  pnjprietor.  wcMxI-reeve.  wood-keei>er,  or  person 
woods,        chiefly  intruste<i  with  the  can*,  oversight  and  custoily  of  such 
lubjeci  ui    woods,  wood  grouiids,  parks,  chases,  coppices  or  plantatioiu:. 
rhc  iiiris-     shall  cut  dow'u,  destroy,  break,  bark,  throw  down,  bum,takfy 
airiioii  of    deface,  spoil  or  carry  away  any  w<M)d  or  springs  of  wood,  un- 
pcace^'alid  dcrwood  or  coppicc-w  ood,  or  shall  in  such  a  riotous,  forcible^ 

*  .Ijilf,  Chap,  on  Arxon  ami  Burnins^  y.     1665,  where  thisclauseof  the  statute  isytaie'- 

■»*  laree. 
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tumultuous,  secret-or  clandestine  manner  as  aforcsaicl,  mali-  putiiihabie 
ciously  break  open,  throw  down,  level  or  destroy  any  licdges,  "  ""?*L* 
gates,  posts,  stiles,  rails,  fences,  ditches,  banks  or  inclosures  3.^°.*48. 
of  such  woods,  wood  grounds,  coppices,  plantations,  timber- 
tree.s,  fruit-trees,  or  other  trees,  thorns  or  quicksets,  that  then 
it  shall  and  may  be  lawful  to  and  for  any  two  or  more  justi- 
ces of  the  peace  of  the  county,  riding,  division,  city,  town,  bo- 
rough or  corporation  wherein  any  such  offence  or  offences  * 
shaU  be  committed,  or  for  the  justices  in  open  sessions,  upoi| 
complaint  to  them  made  by  any  inhabitant  of  tlie  aforesaid 
parish,  hamlet,  vill  or  place,  or  of  the  owner  of  such  tree  or 
trees,  woods,  wood  grounds,  parks,  cliascs,  coppices  or  plan- 
tations, or  of  any  other,  to  cause  such  offender  or  offenders  to 
be  apprehended  for  the  trespasses  and  offences  aforesaid,  or 
any  cnT  them,  and  to  hear  and  finally  determine  and  adjudge 
all  and  every  the  offence  and  offences  aforesaid :  and  if  such 
justices  shall  convict  any  person  or  persons  of  all  or  any  the 
trespassed  and  offences  aforesaid,  then  such  justices,  immedi- 
ately after  such  conviction,  shall  and  are  hereby  required  to 
inflict  all  and  every  the  same  penalties  and  punishments  in 
the  sud  act  of  the  first  year  of  his  majesty's  reign  hereinbe- 
fore mentioned,  as  fully  and  largely,  and  in  the  same  manner, 
for  all  and  every  the  crimes  and  offences  hei'einbefore  express- 
ed, although  not  contained  in  the  said  act,  as  if  tlic  same  were 
liere  again  repeated  and  re-enacted." 

The  statute  9 'Geo.  L  c.  22.  s.  1.  (Black  Act,)  enacts,  scco.t.c. 
^  That  If  any  person  or  pei*sons  shall  unlawfully  and  mali-  2S.  1. 1. 
ciously  cut  down  or  otherwise  destroy  any  trees  planted  in  rfttleqM 
♦any  avenue,  or  growing  in  any  garden,  orchard  or  planta-  L.  ^^/ 
tion,  for  ornament,  shelter,  or  profit ;  or  shall  forcibly  i*escue  Ji^yiJ^ 
any  person  being  lawfully  in  custody  of  any  officer  or  other  trees  piam- 
person  for  any  the  offences  before-mentioned ;  or  if  any  per-  *2ijj',j*^ 
son  or  persons  shall  by  gift  or  promise  of  money  or  other  re-  for  orn*^ 
ward  procure  any  of  his  majesty's  subjects  to  join  him  or  them  ^^°^  *>>«1- 
in  any  such  unlawful  act ;  every  person  so  offending,  being  S^' ,^£^ 
tliereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  felony 
without  benefit  oT  clergy."    We  have  already  seen  that,  by  s.  ^i***®"* 
14-  of  ttiis  act,  offences  against  it  may  be  tried  in  any  county    *'^' 
in  England,  (c) 

The  2&  Geo.  IL  c.  36.  entitled,  "  An  act  for  inclosing,  by  29  Geo.  II. 
the  mutual  consent  of  the  lords  and  tenants,  part  of  any  com-  <:•  3^* 
mon,  for  the  purpose  of  planting  and  preser\'ing  trees  fit  for 
timber  or  unden^ood,  and  for  more  effectually  preventing  the 
imlawful  destruction  of  trees,"  enacts,  (by  s.  6.)  that  if  any  s.  s.  gives 
person,  after  the  time  thereby  limited  for  appealing  against  agSn?  Uie 
Vie  agreement  therein  mentioned  for  the  inclosure  of  any  parish^ 


wastes,  woods,  or  pastures,  <*  shall  either  by  day  or  night  un-  «!>«destnic- 
lawfully  cut,  take,  destroy,  break,  throw  down,  bark,  pluck  ^'®"*  "^^ ' 
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ingfj^.  of  up,  buniy  deface,  spoil  or  carry  away,  any  trees  growing  wiih- 
^'^*incio-  ^^  ^^y  ^^^^  inclosure,  without  the  consent  of  the  owner  or 
sunt.  '  owners  thereof,"  such  owners  shall  have  recompenoe  from  the 
parisli,  &c.  adjoining,  and  recover  damages ;  as  is  directed 
for  dikes  and  hedges  overthrown,  by  the  13  Ed.  L  stat  1.  c 
s.  7.  Two  46. ;  unless  the  offender  be  convicted  within  six  months.  It 
jiuticet  is  then  enacted,  (by  s.  7.)  that  two  justices  of  the  peace  of  the 
tbe^c^fon"^  county,  &c.  or  the  justices  in  sessions,  &c.  upon  complaint 
dflr,  mf  un-  to  them  made,  may  cause  every  such  offender  '<  to  be  appre- 
^r  the  6  hendcd  for  such  trespass,^*  and  may  hear  and  detemine  the 
16.^'  *  ^'  same,  and  inflict  the  like  penalty  and  punisliment  on  ev^  of- 
fender by  them  convicted,  as  is  directed  to  be  inflicted  on  of- 
TOD^i  d/*''  fenders  by  the  statute  6  Geo.  I.  c.  16.  The  eighth  sectioa 
ku^ying,  further  enacts,  that  if  any  pei*son  *^  shall  unlawfully  cut,  take, 
r*1694]  destroy,  *break,  throw  down,  bark,  pluck  up,  bum,  deface, 
tpoiiing,  spoil  or  Carry  away  any  tree  growing  in  any  waste,  wood  or 
«c.  Boy  pasture,  in  which  any  jicrson  or  persons,  or  body  or  bodin 
eommona-  politic  or  corporate,  hath  or  have  right  of  common,  every  such 
bie  offender  shall  and  may  be  in  like  manner  convicted  of  such  of- 

rabjlMted  ^"^  ^^^  ^^^^  incur  the  like  penalty.'* 
to  the  like  The  statute  6  Geo.  III.  c.  36.  reciting  that  persons  had  of 
penalty,  late  years  **  wilfully  and  maliciously''  cut  down,  barkeit  or 
6  Geo.  III.  otherwise  destroyed  timber  trees,  and  trees  likely  to  become 
^*  ^*  timber,  to  the  gi*eat  detriment  of  the  owners  of  such  trees,  and 
discouragement  of  planting ;  and  reciting  also  the  frequent 
plundering  and  destroying  of  valuable  roots,  shrubs,  and 
plants,  in  nursery -gruiinds,  gardens,  and  other  inclosed 
Cutting  gi>ounds,  enacts,  <*  Tliat  all  and  every  person  and  persons  who 
epoinng,  shall,  in  the  iiiglit-tiine,  lop,  top,  cut  down,  break,  throw 
&c  in  the  down,  bark,  burn,  or  otherwise  spoil  or  destroy,  or  canr 
Smb^rl"*^'  away,  any  oak,  beacli,  ash,  elm,  fir,  chesnut  or  asp,  timber 
tree8,roots,  tree  or  other  tree  or  trees  standing  for  timber,  or  likely  to 
ftc.  of5s.  become  timber,  without  the  consent  of  the  owner  or  owners 
gald^ni"  th<'Ti'<*of  firat  had  and  obtained ;  or  shall,  in  tlie  night-time, 
Ice.  to  be  pluck  up,  dig  up,  break,  spoil  or  destroy,  or  carry  away,  any 
^*ih"b'i  ^h'  **^^^'  ^*"'"*^  ^''  plant,  roots,  slirubs  or  plants,  of  the  value  of 
iransporiR^  ^^'^  shillings,  and  which  sliall  be  growing,  standing  or  being 
tion.  in    tlie    garden-ground,  nursery-ground,  or    other  inclosed 

ground,  of  any  poison  or  persons  whomsoever,"   shall  be 
deemed  to  be  guilty  of  felony;  and  may  be  transported  for 
AndaiderF,  scven  vears.     And  it  ilicn   further  enacts,  **  That  all  imd 
andrccJi-    ^^'^ry   ])erson   and   persons   who  shall   be  wilfully   aidiog, 
vers  of  the   abetting  or  assisting,    in    such    cutting  down,    breaking, 
shaii'bt^     throwing  down,  barking,  burning  or  otlierwise  spoiling  or 
liable  to      destroying,  or  caiTying  away,  any  such  oak,  beach,  ash, 
the  seme     clm,  fir,  chesnut  or  asp,  timber  ti-ee,  or  other  tree  or  trees 
men"**'       Standing  for  timber,  or  likely  to  become  timber,  as  afore- 
said ;  or  in  such  plucking  up,  ^digging  up,  cutting,  break- 
ing, spoiluig  or  destroying,  or  carrying  away,   such  root, 
shrub  or  plant,  roots,  shrubs  or  plants,  as  afoi-esaid,  of  the 
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'ralue  Rtbrcsaid;  or  who  shall  buy  or  receive  such  root, 
hrub  Of  plant,  root^,  shruhs  nr  pUnte,  of  the  value  arorvjuaid. 
iBowtng  the  name  to  be  stolen,  shall  be  .subject  onA  liabln  to 
"■d  same  minhhment,  an  if  he,  she  or  they,  had  stolen  the 
Bie." 
W  A  statute  passed  in  the  same  srssjuii  of  parliament,  6  Geo.  i 
^.  €.  48.  8.  1.  enacts.  "That  every  pei-Bon  who  shall  wilfully  ' 
t  or  break  down,  Itnrk,  burn,  pluck  up,  lop,  tup,  rrop,  or 
'leiTwIse  deface,  damage,  B|)oil,  nr  destroy,  or  carry  away, 
y  limber  tree  or  trees,  or  trees  likely  to  become  timber,  or, 
toy  part  tiiereof,  or  the  lops  or  tups  tlieiTof,  without  the  coti- 
mt  of  tlie  owner  or  ownei-s  thereof  first  had  and  obtained, 
',  in  any  of  his  majesty's  forests  or  chases,  without  the  con- 
tut  of  tlie  surveyor  or  surveyors,  or  his  or  their  deputy  or 
lepuiies,  or  person  or  persons  entrusted  with  the  care  of  the 
inic,"  shall,  upon  conviction  before  a  justice  of  the  peace, 
r  the  first  offence  forfeit  and  pay  a  sum  not  excceiling  twenty 
muds,  together  with  the  charges  of  the  conviction ;  and  upon 
n-paymcnt  be  committed  to  gaol  for  any  time  not  exceod- 
j  twelve  nor  less  than  six  months,  or  until  payment;  and, 
r  a  second  offence,  shall  forfeit  and  pay  a  sum  not  exceeil- 
g  thirty  pounds,  with  the  charges;  and.  u])on  non-payment, 
B  committed  for  any  time  not  exceeding  eighteen  nor  lesa 
lan  twelve  months,  or  until  payment :  "  and  if  any  person  so 
mvlcted  shall  be  guilty  of  the  like  offence  a  third  time,  and 
Iball  be  thereof  convicted  in  I(A-c  manner,  such  person  shall 
)  dfeme<l  guilty  of  felony;   and  the  court  by  and  before 
ibom  such  person  simll  be  tried,  shall  and  hereby  hath  au- 
thority to  transport  such  person  or  persons  for  the  space  of 
seren  years." 

The  second  section  of  this  statute  enacts,    "  That  all  oak, 
I,  cheanut,  walnnt,  ash,  elm.  cedar,  jir,  asp,  time,  sycamore, 
il  hnrch  trees,  shall  be  deemed  and  taken  to  be  timber  tree^ 
thin  the  true  meaning  and  provision  of  this  act," 
I  •The  third  section  ciiacts.   "That  all  and  evei^  person 
0  aball  pluck  up  or  cut,  spoil  or  destroy,  or  take  or  carry 
tray,  any  roof,  shmb,  or  plant,  mots,  shiiibs,  or  plants,  out 
f  the  fields,  nurseries,  gardens,  or  ganlen-gronnds.  or  other 
Kilttvated  lands,  of  any  person  or  persons  whomsoever,  with- 
out the  consent  of  tlip  owner  or  owiiei'S  thereof  first  had  and 
obtained,"  and  shall  be  convicted  before  a  justice  of  the  peace, 
ahull,  for  the  first  offcoce,  forfeit  not  exceeding  forty  shillings, 
together  with  the  charges  of  the  conviction;  and,  forascrond 
'offence,  forfeit   not  exceeding   five   pounds,   with   charges: 
"And  if  any  person,  so  before  convicted,  shall  a  third  time 
^^Bommit  the  tike  offence,  and  shall  be  thereof  convicted,  such 
^^Btrson  so  convicted  shall,  for  such  third  offence,  be  deemed 
^fpnilty  of  felony ;  and  the  court  before  whom  such  person  shall 
^^Eb  tried,  shall,  and  hereby  hath  authority  to  transport  snch 
I        fwrsun  for  the  spare  of  <ieven  years." 
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8. 4.  Cut-      The  fourth  section  of  this  statute  recites,  that  many  i( 
^s«  ^<=:      and  disunlcrly  |)ersons  had  of  late  years  made  a  practice  of 
mwaVwood  going  into  the  woocIh,  Alc.  of  his  majesty's  subjects,  and  had 
or  under-     thciT  cut  and  carried  away  great  quantities  of  young  wood  of 
miide'  u-     various  kinds,  lor  niui^ing  of  poles  and  walking  sticks,  and 
uWiaUeby  fur  various  uthrr  uses  :   and,  in  beach,  and  other  woods  and 
AMtfor      underwoods,  xriM^^v  pretence  of  getting  fire  wood,  had  cnt 
ami  Mcond  <lown,  boughrd,  sp-it  off,  or  otherwise  damaged  or  destroyed 
oiicimi.      the  growth  oi'  tlie  said  woods,  and  underwoods,  to  the  great 
injury  .*iid  dannigt'  of  the  owners  thereof;  and  then  enacts 
*'  tliat  all  and  every  pei-son  and  persons  who  shall  go  into  the 
TcoodSf  undern'otnls.  or  ncooil  grounds^  of  any  of  his  majesty's 
subjects,  not  being  the  lawful  owner  or  owners  thereof,  and 
shall  there  cut,  lop,  top,  c»r  sjioiU  split  down,  or  damage,  or 
otiienvise  destroy,  any  kind  of  wood,  or  underwood,  poles, 
sticks  of  woody  gi*ceii  stubs,  (»r  young  trees,  or  rari*y  or  con- 
vey away  tlie  same:  or  sliall  have  in  his,  her,  or  their  custo- 
dy, any  kind  of  wood,  underw<H)d,  |Hiles,  sticks  of  wood,  green 
stubts  or  young  tivcs ;   and  shall  not  give  a  satisfactory  ac- 
r*l697l  count  how  ho,  she.  or  they  '"'came  by  the  same,**  and  shall 
be  convicted  before  a  justice,  shall,  for  the  first  offence,  forfeit 
not  exceeding  forty  sliillings,  together  with  tlie  charges  of  tJie 
And  any      convictiou ;  and  f(»r  a  second  offence  shall  An'feit  not  exceed* 
penon  of-    ing  five  pounds,  with  charges;  **  and  if  any  persimor  persons 
tMni'uma    ^''^"  ^^^'^^"'^  ^"y  ^f  the  offences  aforesaid  a  third  time,  that 
U  to  be       then  snch  |MM'son  and  [lei'sons,  being  duly  ronvictetl  thereof, 
deemed  an  according  to  law,  sliall  be  deemed  and  adjudged  an  incorrigi- 
Mcue!^'**'**^  ble  nigue  or  nigncs,  aiul  sliall  hv  punislied  as  sucli/* 
S6    Un-       The  sixth  section  pn»\  ides,  that  unless  (he  inspect ive  lor- 
ies^ the       feitures  be  paid  down  u|>on  convic  tion.  the  justice,  where  not 
forfeitiiros    otlierwisc  diiTctcd  by  tlie  act,  may  (*onnmt  the  ofiender  to 
theSflin'-    ^^^  house  of  coriTction,  for  the  first  offence,  for  one  mouth  to 
derf  may     hard  laboiir,  and  to  be  once  w  flipped  :   and  for  the  second 
^'  'T''  d    **'^'^'*^^'  **^*'  ^hree  montlis,  to  hard  labour,  and  to  be  w  liippeil 
ivbipped!     ^"^^  *"  ^*'^**  '^^  ^'*^  three  mouths. 

The  statute  fuillier  (by  s.  7,  8,  and  9.)  imposes  a  penalty 
apprehin?  ^"  Frsons  liindering  the  apprehension  of  offenders,  makes 
finnofof.  provision  as  to  the  application  of  tlie  forfeitures,  (giving  one 
faiiderf,&c.  nioictv  to  the  informer,  and  tlic  otiier  to  the  party  grieved: 

and  gives  a  form  of  conviction. 
eGeo.n!.     .  '*''^*  statute  9  Geo.  111.  c.  41.  s.  8.  j-eciting  the  fourtli  sec- 
c.  41.  5.  B.  tion  of  the  ti  (kmi.  111.  c.  48.  and  the  great  destruction  which 

ihTfourrti  '*^^  ^^^'"  ^*^^'"  **^^*''>  "*-"'*^  "*'  lioUirs,  thorns,  and  quicksets,  en- 

Mctitfnof  ^^**>  "tliat  the  said  clause  in  the  (>  Geo.  111.  c.  48.  and  all 

6 Geo. Ill,  and  every  the  penalties,  forfeitures,  and  punishments  tlierebv 

htiLxi  '"flitted,   and    all  other   provisions,  clauses,   matters,   and 

deiiroyhig  things  relating  theivto,  sliall  extend,  and  be  deemed,  takes, 

tW7*r^  awd  construed  to  extend,  and  stiall  be  applied,  and  iwt  in  eixe- 

iKt/  °  *  cution,  in  i-elation  to  all  his  majesty's  foi^sts  and  chaces 

thorns,  or  withiu  this  realm :  and  to  all  and  every  person  or  iiersens 
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iivho  shalU  witboiit  legal  right  or  authoritj»  by  night  or  dirr»  quidntti, 
cut  down,  destroy,  take,  carry  or  convey  away  any  AoUiet,  Slein  IiT* 
thMmf  or  quicksets  ^growing  or  being  upon  any  of  his  majes-  r^iggm 
tj^B  miA  forests,  or  chaces,  or  within  the  woods  or  wood  ^osMtsioii 
grounds  of  any  of  his  majesty's  subjects ;  or  who  shall  have  and  not 
IB  his,  her  or  their  custody  or  possession,  any  such  hollies,  ^^Tj^i^ 
thorns,  or  quicksets,  and  shall  not  give  a  satisfactory  account  tory  m- 
bow  he^  she^  or  they  came  by  the  same ;  and  shall  be  thereof  count  of 
oo&victiMi  before  any  one  or  more  of  his  majesty's  justices  of  ^^^' 
tte  peace,  in  the  manner  prescribed  and  directed  by  the  said 
act.*'    The  statute  then  gives  power  to  such  justices  to  admi- 
nister oaihsy  and  proceed  for  the  conviction  and  punishment 
of  oflRonders,  as  fully  and  eflfectually  as  if  the  several  provi- 
aioDS  in  the  said  act  had  been  particularly  repeated,  and  ap- 
jriied  to  the  oUbnc^s  in  this  act  specified,  (e) 

The  Id  Geo.  III.  c*  S3,  reciting  the  first  and  second  sec-  isGeo.m. 
tioBS  of  the  statute  6  Geo.  III.  c  48.  and  the  doubts  which  l^^^^^ 
had  arisen,  whether  any  other  trees  than  those  which  were  e^ceo.  iii. 
declared  to  be  so  by  tliat  statute  should  be  deemed  timber  c.  48.  1. 1, 
irf^  enacts,  **  that  the  trees  called  fOflaVi  alder,  forcA,  ma-  ^^^ 
pUf  omd  homrbeanh  shall  also  be  deemed  timber  trees;"  and  caUed  pop- 
tiie  bflfences  of  damaging  or  carrying  them  away  are  subject-  i^^  ^^^^h 
ad  to  the  same  penalties  and  punishments  as  are  imposed  in  L^e^i^nd^' 
that  statute  upon  offences  of  the  like  kind  concerning  trees  horn-beam. 
therein  deemed  timber  trees. 

The  statute  45  Geo.  III.  c.  66.  s.  1.  recites  the  fourth  sec-  45  Geo. 
tion  of  the  6  Geo.  111.  c.  48.  and  also  tlie  act  9  Geo.  III.  c  ^^\  ""'  ^' 
41«  «•  8.  and  tlien  reciting  that  great  depredations  had  been  tends  the 
committed  in  bis  majesty's  woods  and  chaces,  upon  bark,  provinooa 
Enacts,  **that  the  afoi'esaid  clauses  in  the  said  recited  acts,  Geo^An. 
and  all  and  every  the  ])enaities,  forfeitures,  and  punishments  c.48.  8.4. 
thereby  inflicted,    and    all  other    provisions,   matters  and  ^^  ^J?^^ 
things  relating  thereto,  shall  extend,  and  shall  be  applied  c.^4i.  8.*8. 
and  put  into  execution,  in  relation  to  all  woods  and  wood  to  wood- 
*grounds,  belonging  to  his  majesty  in  Great  Britain,  as  well  [*1699J 
in  right  of  his  duchy  of  Lancaster,  as  otherwise,  and  whether  grounds 
such  woods  or  wood  grounds  shall  be  within  any  of  his  majes-  ^^hi^ma- 
ty's  forests  or  chaces,  or  not ;  and  also  to  all  and  every  per-  jesty  -.  and 
sons  and  person  who  shall,  without  legal  right  or  authority,  *^*^*^r 
by  night  or  day,  take,  carry,  or  convey  away,  any  barkf  being  la?d  pJo- 
in  any  forests  or  chases,  or  woods  or  wood  grounds  belonging  vikions  to 
to  Ms  majesty,  as  well  in  right  of  his  duchy  of  Lancaster,  as  ^1^^°* 
ottwrwise,  or  within  the  woods  or  wood  grounds  of  any  of  his  away^  bark 
majesty's  subjects  in  Great  Britain,  or  who  shall  have  in  his,  ''«>"»  Po- 
ller, or  their  custody  or  possession,  any  bark4  and  shall  not  J^?^,  ^, 
give  m  satisfactory  account  how  he,  she,  or  they  came  by  the  or  having 
and  shall  be  thereof  convicted  before  any  one  or  more  ^^^^  '"^ 


€  TIlis  act  of  9  Geo.  III.  c.  41.  makes  an      the  mistake  was  remedied  br  the  statute  10 
erroneous  recital  of  the  6  Geo.  III.  c.  48.  but      Geo.  III.  c.  30. 
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not  ar-      juAtircs  of  tlkc  pcace  ill  the  manner  prescribed  and  directed  by 
fw  "!'"*      Uie  said  fii-st  rcritrd  act'* 

s^]  Frr-       "^  ^^  *^'^**  viiuctod  by  the  tlui*d  section  of  this  statute  of  45 
m%  cum-    Cvcu.  111.  **  that  if  any  |)ersun  or  ))crsons  shall  commit  any  of 
mutiny  i^i-  ||,p  «4.|i||  otti'nrrs  spriificd  in  the  said  recited  acts,  of  this  art, 
iha"Vhr"^  >»«»^*  than  thiTi*  times,  and  shall  be  thereof  convicted  before 
timcii  to  be  any  one  or  luurv  of  his  inaji'sty*8  justices  of  the  peace,  in  the 
^ncw'^i'lliie  n*»""^''  piTscrilii'fl  and  din'ctcd  by  the  said  first  recited  act, 
"ogu"-?*  *  cvt'ry  such  jmtsoii  shall,  for  overy  such  offence*  committed  sub- 
sequent ti)  the  tliini  oirence,  be  deemed  and  adjudged  an  incor- 
rif;ible  n>gue  or  nigues.  and  shall  be  punished  as  such/' 
ccii.irjr.        L'pon  the  construction  of  these  statutes  it  is  observed  that 
li.in  ot       although  tlie  doubt  recited  in  tiie  preamble  of  the  statute  6 
forr^oiri!;'"^^  (ico.  1.  c.  \(^,  fj)  soems  principally  to  refer  to  the  offences 
titiitG''.^     mentioned  in  the  first  section  of  the  statute  I  Geo.  L  stat.  2. 
c.  48.(;:)  and  nut  to  relate  to  the  offences  declared  to  be  felony 
hv  tlie  lonrth  section  of  tlicit  statute :  vet  the  offences  described 
in  sucii  fourih  se<'1ion  seem  to  he  (at  least  in  part)  included 
in  the  second  section  of  the  stat.  G  Geo.  1.  c.  16.  wherein 
[*  17001  *tliey  arc  again  tivated  as  irespassesn  and  subjected  to  the 
summary  jurisdiction  of  two  magistrates.     And  the  power 
given  to  the  two  justices,  by  the  second  section  of  tlie  6  Geo. 
I.  c.  \ii.  h^  is  observed  upon  as  still  more  rem ai*kable,  both  in 
its  terms  arid  in  its  extent :  and  it  is  said  that  it  can  hardly 
he  imasrined  that  the  legislature  meant  to  enable  two  justices 
(if  the  peac  e.  out  of  sessions,  to  convict  a  |K'rson  of  felony,  or 
t;i  subject  a  person  to  the  pains  and  ]ieualties  of  felony  for 
any  i»t!eme  wliitli.  as  a  trespass,  is  inferred  to  the  cognizance 
of  such  suMhiiarv  jurisdiction.  (P 

All  observation  of  a  similar  nature  arises  u|Km  the  first 
sectitm  of  the  <>  (ieo.  111.  c.  AH.^k)  by  which  it  would  seem  to 
he  enacteil  tliiit  a  justice  of  tlie  |H'a<T  may.  in  a  siimmaiT^  man- 
ner, c(ni\ict  a  ptTson  of  felony,  and  sentence  him  to  trans|ior- 
tation  lor  seven  \eai's.  But.  upon  this.  Ur.  Burn  observes: 
'•  lleiY  seems  to  hi'  a  mistake.  Being  convicted  in  like  man- 
ner iinjdies  a  summary  con\iction.  as  before  directed,  before 
one  Justice ;  hut  it  cannot  he  intended  that  a  justice  shall,  in 
tiiis  manner,  liase  power  to  transpiirt  a  man.  But  the  word 
f-ofiW.  atterwards,  Iteforc  which  he  shall  be  convicted  (that  is 
of  assi/e  or  sessions,  as  it  seemeth  by  llie  following  words  of 
tlie  act.)  im)dies  a  hgal  trial  by  jury.  And.  therefoiT,  tliese 
words  (  i)}  likt'  manner  J  ought  to  be  omitted.**  (/)  It  is  else- 
where suggested  that  perhaps  these  words,  in  like  manner^ 
were  intended  only  to  mean  bij  the  like  evidence, [m) 

Again  it  is  ohser\ed  as  extraordinary  that  the  two  acts  6 
Geo.  111.  c.  oG.  and  G  (leo.  III.  c.  48.  should  have  passed  in 
the  same  hiessiun  of  parliament  upon  the  same  subject  matter^ 

/  ^^nli.  Ifiin.  i  2  LaM.  V.  C.  c.  22,  «,.  6.  p.  1056,  1057. 

g  ►■'»'/<,  nam.  k  Ww/t.  I6i?5. 

A     hifr,  ir.'M.  1«1».*  /  5  Kiirn.  Just.  Til.  U'ootf. 

•■'  ■:  Fao.  ]\{\  .  .  It".  >.  Hj^  p^  .\^^  pole?  ,d. 
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mthout  any  reference  to  each  other,  enacting  such  different 
provisions,  (n)  But  we  hare  seen  that  when  this  ^matter  [*1701] 
was  brought  under  the  consideration  of  the  Judges,  they  con- 
sidered that,  taking  the  two  statutes  together,  their  provisions 
would  be,  that  if  the  property,  taken  or  destroyed,  were  of  the 
value  of  five  shillings,  and  the  offence  were  committed  in  the 
mghUiimef  the  offender  may  be  prosecuted  for  the  felony  und^ 
the  6  Geo.  III.  c  36 ;  but  that  in  other  cases  the  offence  must 
be  prosecuted  under  the  6  Greo.  III.  c  48.  And  that  they  also 
lield  fliat  the  court  were  not  obliged  to  transport  the  offender  \ 
under  the  first  act,  but  might  pass  any  other  sentence  that 
could  be'  passed  for  a  single  felony,  (o)  With  respect  to  the 
meaning  of  the  word  <<  night"  in  the  statute  6  Greo.  III.  c  36. 
it  has  been  holden  that  the  same  rule,  relative  to  day  and  night, 
mu^  be  observed  in  prosecutions  founded  upon  it  as  prevails 
in  cases  of  burglary,  (p)  In  an  indictment  upon  this  statute 
it  is  necessary  that  the  name  of  the  owner  of  the  trees  should 
be  correctly  stated,  (q) 

It  is  further  observed  as  a  singular  circumstance  that  the 
oflences  created  by  the  9  Greo.  1.  c.  22.  (r)  (the  black  act) 
should  be  altogether  overlooked  in  the  later  statutes,  the  word- 
ing of  which  approximates  so  nearly  to  the  9  Geo.  I.  c.  22., 
and  though  the  offences,  created  by  the  later  statutes,  are  so 
much  less  penal  than  those  named  in  tlie  other,  (s)  And  a 
very  important  distinction  is  suggested  in  the  view  and  intent 
of  the  9  Geo.  I.  c.  22.  as  contrasted  with  the  other  statuses ; 
namely,  that  even  supposing  the  words  wilfully  and  mali- 
daudy,  which  occur  in  the  preamble  of  the  statute  6  Geo.  III. 
c  36.  and  of  which  the  first  only  is  used  in  the  enacting  part 
of  the  statute  6  Geo.  111.  c.  48.  to  be  a  descriptive  part  of  the 
offence  under  those  statutes,  yet  the  whole  scope  of  those  sta- 
tutes (which  were  intended  to  protect  the  propci-ty  itself  fi-om 
depredation)  shews  that  the  word  maliciously  is  only  to  be 
taken  in  its  most  general  signification,  as  denoting  an  unlaw- 
ful and  bad  act,  an  act  done  '^hnalo  animo.  from  an  unjust  [*1702] 
desire  of  gain,  or  a  careless  indifference  of  mischief;  {t)  where- 
as, in  order  to  bring  an  offender  within  the  penalty  of  death, 
under  the  9  Geo.  1.  c.  22.  the  malice  must  be  personal  against 
the  owner  of  the  property,  {u)  And  it  is  further  observed  that 
perhaps  the  same  distinction  was  in  the  contemplation  of  the  le- 
gislature, when  they  made  the  fourth  clause  of  the  1  Geo.  I.  st. 


n  2  East.  P.  C.  c,  22.  s.  8.  pj  1061. 

o  Howe's  case,  ante  1107.     And  see  the 
note  (a.) 

p  Kemp*s  case,  ante,  1108. 

q  Patrick  and  Pepper  (case  of)  1  Leach 
253,  ante,  1H3,  e/  sequ. 

r  Antt^  169-2,  1693. 

'»  2  East.  P.  C.  c.  22.  s.  8.  p.  1061.  where,  in 

note  (a),  it  is  said  that  ttic  only  reference  to 

the  9  Geo.  I.  c.  22.  is  in  the  ninth  section  of 

the  29  Geo.  11.  c.  36.  which  was  to  obviate 


any  conclusion  that  the  remedies  given  by 
the  statutes  of  1  Geo.  I.  and  6  Geo.  I.  against 
the  parish  for  damages  were  intended  to  be 
repealed  by  the  9  Geo.  I.  c.  22.  giving  a  like 
rcmecty  against  the  hundred. 

t  As  to  the  meaning  of  the  word  malieey  see 
ante  614,  note  (t). 

u  2  East.  P.  C.  c.  22.  s.  8.  p.  1062.  And 
see  as  to  the  point  of  the  malice  being  penonal 
against  the  owner,  several  cases  upon  the  0 
Geo.  I.  r.  22.  ante  1686. 
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2.  c.  48.  (x)  and  when  they  afterwards  passed  the  aabaeqant 
act  of  the  6  C'ieo.  I.  c.  16.  followed  up  by  the  two  statutes  «f 
the  6  Geo.  III.  more  particularly  when  that  fourth  cfaune, 
considered  by  Mr.  Justire  Blackstone  (4  Black.  Com.  MS.) 
to  be  Htill  ill  forrc«  is  viewed  as  contrasted  with  the  ftrst  and 
seconti  clauses  of  the  same  statute*  which  are  ejusdem  geaeris 
witli  tliose  subsequent  statutes.  And  the  learned  writer  states 
that  this  construction  can  alone  reconcile  all  the  aeTeral  pro* 
visions,  (y) 

The  statute  9  Geo.  I.  c.  2:).  has  tlie  word  **  trees,"  in  the 
|durai ;  wliereas  the  statutes  6  Creo.  HI.  c  Sd.  and  6  Geo.  UL 
c.  48.  have  the  words  <*  tree  or  trees.''  But  there  aeesu  to  be 
good  rcHHoii  to  contend  tiiat  the  expression  in  the  9  (aeo.  L 
may  be  construed  singularitern  upon  the  same  ground  upon 
which  it  has  been  considered  that  though  the  22  and  ftS  Car. 
II.  c.  r.  s.  2.  makes  it  felony  to  burn  any  rtcfes  or  sloeiBt  of 
corn*  Aic.  in  the  nigiit,  yet  tlie  burning  of  one  ride,  ^(t.  is  with? 
ill  that  statute,  (x) 


|*1703J  ♦CHAPTER  THE  THIBTY-NINTH. 

Of  CnlttHK  Jiophinds.  and  of  Destmiing  Utaikf  Ftnh  4^  •r 

Midder  Boots.  (I) 


[^*l70(ij  ^CHAPTER  THE  FORTIETH. 

Of  Ikslroifint:  Frnce$.  indosures^  .Mounds  of  Fish  Pouds^Bmks 
of  Rivers,  and  Sea  BankSf  Locks^  and  riorks  en  RivenfOMi 
other  Public  99orkii. 


r\l\{\  iHAPTER  THE  FORTY-FIRST. 

Or  Drstroiiing  or  Jnjurins:  Turnpikes  or  Bridges- 


|*J72lj  •!  MAIMER  THE  FORTY-SECOXD. 

Of  the  ihstroifinr  and  Damapng  Mines  and  EngimS' 

:   .^iUf,  lt5«io,  16iM.  r  llivwl^  case,  antt^  1670.     And  ?£««• 

>  2  liU»i   r.  C.  . ,  •^i  ^    s:    y.  UV::,  liV-  r  t\  c.  2i  4*  8.  p.  1062. 


Hiis  and  th€  K>ur  following  chapten.  which  relate  wholly  to  the  fti' 
Great  Britain,  aie  omit»r'J 
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•CHAPITER  THE  FORTY-THIRD* 

Of  Dtiiroying  and  Injuring  J\Iannfactures> 


♦CHAPTER  THE  FORTY-FOURTH.  [*1731] 

Of  Destroi/ing  and  Damaging  Ships  and  other  Vessels,  and 

Articles  thereunto  belonging.  (1) 

The  offences  of  burning  and  setting  fire  to  sliips  and  otlicr 
veaocls  have  been  mentioned  in  a  preceding  Chapter;  (a)  and 
it  remains  to  mention  in  tliis  place  the  statutable  enactments 
which  are  not  confined  to  that  mode  of  destruction. 

The  statute  22  and  23  Car.  II.  c.  11.  s.  12.  enacts,  '*that  if  ^,*,^c. 
any  captain,  master,  mariner  or  other  officer  belonging  io  ii.  ^iV 
anj  ship  shall  wilfully  cast  away  burn  or  otheraise  destroy  Capuin, 
the  ship  unto  which  he  belongeth  or  procure  the  same  to  be  ^^'{5^' 
done  be  shall  suffer  death  as  a  felon.''    And  the  statute  1  wUfaiiy  de- 
Ann,  stat.  2.  c.  9.  s.  4.  enacts,  **  that  if  any  captain,  master,  ^'oj^ns 
mariner,  or  otlier  officer  belonging  to  any  ship,  shall  wilfully  (^7  ^aOi' 
cast  away,  bum,  or  otherwise  destroy  the  ship  unto  which  m  a  felon. 
he  belongeth,  or  procui*e  the  sanie  to  be  done,  to  tlie  pireja-  lAnn.it.^. 
dice  of  ue  owner  or  owners  thcreor,  or  of  any  merchant  or  captain* 
inerchants  that  shall  load   goods  thereon,   he  shall    suffer  master^ftc. 
death  as  a  felon.*'    And  (by  s^  5.)  such  offences  committed  Wiifuiiyde- 
on  the  high  seas,  or  whci-e  tlie  admiralty  has  jurisdiction,  are  ^M^tA^tba 
to  be  tried  by  commission  as  directed  by  tlio  28  Hen.  VIII.  prejudice 
c.  15.  (J)  for  the  trial  of  pirates;  and  the  benefit  of  clergy  is  jj^l^c*^^' 
excluded.    These  enactments,  however,  will  probably  be  con-  su&rdeaih 
sidered  as  superseded  by  more  recent  statutes.  «« a  felon. 

Tlie  statute  12  Ann.  st  2.  c  18.  s.  3.  makes  the  entering  i«Ann.st. 
by  force  on  board  any  ship  in  distress,  and  destroying  the  ||  ^  ^''  *' 
*niarks  on  tlie  goods  punisliable  as  a  misdemeanor  on  sum-  r*l'}^32l 
mary  conviction  before  two  justices  of  tlie  peace,  (c)  The  *" 
fifth  section  relates  to  a  more  serious  offence ;  and  enacts,  s.  5.  Mak- 
**  tliat  if  any  pereon  or  persons  shall  make,  or  be  assisting  in  ',"g|^^p'"  "* 
the  making  any  hole  in  the  bottom  side  or  any  other  part  of  disueas, 

a  m'^tUCj  Chap,  on  .'hson,  ice.  p.  16()7.  et         c  And  see  as  to  the  plundering  vessels  in 
Jc^u.  distress  or  wrecked,  antCj  1207,  et  sequ, 

b  Ante,  147. 


(1)  Although  the  statutes  contained  in  this  chapter  can  have  no  operation 
in  the  United  States,  yet  as  the  provisions  and  enactments  which  (hey  con- 
tain may  be  considered  useful  and  important  in  every  commercial  country, 
and  may  hereafter  serve  as  guides  for  similar  statutes  of  our  own,  they 
retained  in  this  edition. — Editor. 
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htciiiintr       any  sliip  or  vessel  so  in  distrcsji,  as  aforesaid,  or  shall  steal 
feio!!'  ^^*   ^"•^  piinip  belon^iii|B;  to  any  ship  or  vessel  so  in  distress,  as 
without       al'onvsaicl,  oi*  sliull  be  uidiiig  or  abetting  in  the  stealing  such 
iicr^y.        piini|i  its  aforesaid,  or  shall  wilfully  do  any  thing  tending  to 
the  immediate  loss  or  destruction  of  sueh  ship  or  vessel,  such 
IM'rsftn  or  |M*rsoiis  shall  he  and  arc  hereby  made  guilty  of  fe- 
lony ;  without  any  benefit  of  his,  her  or  their  clergy.*'    This 
act  was  made  |ier|M*tual  by  4  fveo.  1.  c.  12.  s.  !• 

We  have  seen  in  a  former  part  of  this  work  that  by  the 

statute  K  (;eo.  1.  i\  t>4.  pei*sous  forcibly  entering  mercbaat 

sliipsy  and  throwing;  overboartl  or  destroying  any  part  of  the 

goods  or  merchandize  belonging  thereto,  arc  punishable  as 

pirates.  (</) 

iiiuei).  II.      The  statute  iZti  Geo.  II.  r.  19.  s.   1.  enacts,  <<  that  if  any 

i*eriMmi'  '"  P^'^'**'*  *"'  IK'rsons  shall  plunder,  steal,  take  away  or  destroy 

piuiiderin;:,  Any  goods  or  merchandize,  or  other  effects,  from  or  belong- 

dMiriiying,  ing  to  siiy  ship  or  vessel  of  his  majesty's  subjects,  or  others, 

ami  efTecu   ^lii<*b  shall  be  in  distn*HH,  or  which  shall  be  wrecked,  losU 

bcioiiKiiig     stranded,  or  cast  on  shore  in  any  part  of  his  majesty's  domi- 

!iiii?r^»  o*"  ^^^^^*  (whether  any  living  creature  be  on  board  such  vessel 

wrtciwli"'    or  n<it,)  (r)  or  any  of  the  furniture,  tackle,  apparel,  provision, 

or  putting    or  pai*t  of  such  silip  or  vessel ;  or  shall  beat  or  wound  with 

rigliilrc^ii-  '"t^"*  t"  '^•"  ""'  destroy,  or  shall  otherwise  wilfully  obstruct 
ly  of  fviuiiy  the  escape  of  any  pei*son  endeavouring  to  save  his  or  her  life 
without       from  such  ship  or  vessel,  or  the  wreck  thereof;  or  if  any  per- 

Pr7'rn  ^^"  ^'*  i^'"^^"^^  *'^'**^"  p"^  *""^  ^"y  ^^'^^  ''s'*^  ^^  lights  wiUi 

I        *  •  J  intention  to  hriiij^  any  ship  or  \essel  into  danger:  then  such 
IHM-son  or  persons  so  off'einling  shall  be  deemed   guilty  of  fe- 
lony, and  heiiis;  lawfully  (on>i(trd  thereof,  shall  suffer  death 
as  in  cases  of  tiloiiy,  without  benefit  of  clergy."  (/)     By  s. 
18.  this  statute  is  not  to  extend  to  Scotland. 
l^^C'vll:     /i''««?  J*<i^tute  lt>  (;eo.  III.  c.  24.  irlales  to  the  king's  ships 
suiiswiiilii-  «*'  ^var,  arsenals,  \r.  and  enacts,  •»  that  if  any  jicrson  or  pcr- 
jy  fl^•^tloy-  siHis  slialK  elilier  within  tliis  ivalin,  or  in  any  of  the  islands, 

warr'ui^c-  ^""VV'*^*^'  ^"''^^'  "*'  P'a*"^'«  theirunto  belonging,  wilfully  and 
iiaisl  dock-  maliciously  set  on  fin%  or  burn,  or  otiierwise  destroy,  or 
yuriis,  &:r.  cause  to  be  set  on  liiv,  or  burnt,  or  otherwise  destroyed,  or 
brrl'L' "Ilr  *"^'  pcocnn*.  nhet,  or  assist  in  the  setting  on  fire,  or  burning 
Monsiruii-  or  otherwise  destnning  of  any  of  his  majestv*s  ships  or  ves- 
iviihou!"''^  •***''•**  ^''^^'*"''  ^vhether  tlio  said  'ships  or  >Tsse"ls  of  war  be  on 
tif.py.        *b>sil  «>!•  Iniildiiip;,  or  hesrim  to  be  built,  in  any  of  his  majcsty*s 

Lonti-act  in  any  pri- 
any  of  his  majesty's 
arsenals  nia^azines,  dock-yards,  roj>c-yards,  victualling  of- 
ficios, or  any  of  Uie  buildings  erected  therein,  or  belonging 
thereto;  or  any  timber  or  materials  tliei^e  placed  for  buiW- 


■i««iti  ifi  iiiiiitiiii^.  III  iM-i^iiii  HI  ur  o!Mii.  in  n 
dook->ards,  or  building  or  repairing  by  conti-act  in  any  pri- 
vate yards,  for  the  use  of  his  majesty,  or  a 


d  .i/i/f-,  l.li.'ip.  i.ii  Virartf,  |i.  \M,  till-  plmidennc  uf  vessels  lost  or  straoded,  the 

t  Soc  the  fxpl.matioii  ul  the  wouN  li\ing  detcciinn  of  oirriirfer!?,  trial,  ^c.  are  mention- 

creature,  hie.  ante,  1207.  cd,  ante.  1208,  tl  tiqti. 
Th*:  sevral  r»rovit^<.iii''  fifth's  ac'  ^■.^li^^» 


CHAP.  XLVf.]    Of  DeMtraying  wnd  Damaging  8hips,  4-c.  1733 

ing,  repairing,  or  fitting  out  of  ships  or  vessels ;  or  any  of 
his  majesty's  military,  naval,  or  victualling  stores,  or  other 
ammunition  of  war,  or  any  place  or  places  where  any  such 
military,  naval,  or  victualling  stores,  or  other  ammunition  of 
VFBT,  is,  are^  or  shall  he  kept,  placed  or  deposited  f*  the  per- 
son or  persons  guilty  of  any  such  offence  shall  be  adjudged 
Siilty  of  felony,  and  suffer  death  without  benefit  of  clergy. 
y  the  second  section  persons  committing  these  offences  out 
of  the  realm  may  be  indicted  and  tried  for  the  same  either  in 
any  county  within  the  realm,  or  in  the  place  where  tlie  of- 
fence shall  have  been  actually  committed,  as  his  majesty  may 
deem  most  expedient  for  bringing  such  offender  to  justice,  {g) 

♦The  statute  29  Geo.  III.  c.  46.  s.  1.  relates  to  the  destroy-  [*1734] 
ing  ships,  &c.  in  Scotland;  and  enacts,  ««tliat  if  any  owner  29Geo.iii. 
of  or  captain,  master,  officer,  or  mariner,  belonging  to  any  %^tit^\ 
ship  mr  vessel,  shall  wilfully  cast  away,  bum,  or  otherwise  if  a^y  own- 
destroy,  the  ship  or  vessel  of  which  he  is  owner,  or  to  which  er,  captain, 
he  belongetb,  or  in  any  wise  direct  or  procure  the  same  to  be  ^o?  "the 
done,  with  intent  or  design  to  prejudice  any  person  or  per-  ship,  with 
sons  that  hath  or  shall  underwrite  any  policy  or  policies  of  >n<«nt  to 
insurance  thereon,  or  of  any  merchant  or  merchants  that  shall  rbe^undrr- 
load  goods-  therein,  or  of  any  owner  or  owners  of  such  ship  writers,  he 
mr  vessel,  the  person  or  persons  offending  therein,  being  Jp^",'"^'^'^ 
thereof  lawfully  convicted  before  any  court  competent  to  the 
trial  of  such  crimes,  in  that  part  of  Great  Britain  called 
Scotland,  shall  suffer  death,  as  in   other  cases  of  capital 
crimes.*' 

The  statute  33  GfiO.  III.  c.  G7.  s.  5.  which  makes  it  a  capital  ssGeo.  iii. 
offence  to  bum  or  set  fire  to  a  ship,  has  been  mentioned  in  a  ^'n  sea- 
former  Chapter.  (A)    The  next  section  of  the  statute  enacts,  man  or*" 
^that  if  any  seaman  or  seamen,  kcelman  or  keelmen,  caster  o'^cr  per- 
or  casters,  ship  carpenter  or  ship  carpenters,  or  other  person  c?ouriy"de- 
or  persons,  shall  wilfully  and  maliciously  desti*oy  or  damage  stroying  or 
any  ship,  keel,  or  other  vessel,  (otlicrwise  than  by  fire)  every  damaging 
seaman,  keelman,  caster,  ship-carpenter,  and  other  person  30  &c^tVbe 
offending,"  being  thereof  lawfully  convicted  upon  any  indict-  guilty  of 
ment  in  any  court  of  oyer  and  terminer,  or  general  or  quai-ter  [fj^^y'  ■"? 
sessions  of  the  peace  for  the  county,  shii*e,  riding,  &c.  wherein  for "4^'  * 
tiie  offence  was  committed,  shall  be  adjudged  guilty  of  felony,  years. 
*and  shall  be  transported  to  some  of  his  majesty's  dominions  ["^ITSSl 
beyond  the  seas,  for  any  term  of  years  not  exceeding  fourteen 
nor  less  than  seven  years. 

The  seventh  section  enacts,  ^'  that  in  case  any  of  the  offen-  s.  7.   As 

g  Bome  offences  of  a  similar  nature  maybe  defaults,  no  ship  be  stranded  or  run  upon  any 

ioqoirvd  of  and  tried  by  courts  niaitial  by  the  rorks  or   sands,  or  »plit  or  hazarded,   upon 

oaTSil  articles  of  war,  s.  24  and  25.  as  %\ven  in  pain  that  such  as  shall  be  found  guilty  therein 

SSGeo.  II.c.  33.     And  by  the  twenty-sixth  be  punished  by  death,  or  such  other  puuish- 

article,  **  care  shall  be  iixken  in  the  conduct-  mcnt  as  the  ofTence,  by  a  court-martial,  shall 

lag  and  steering  of  any  of  his  majf  sty^s  ships,  be  judf^cd  to  deserve/' 

that  through  wilfulness,  negligence,  or  other  h  Ante,  Chap,  on  Arson^  kc,  p.  1668, 


1735  Of  JhstroyiHg  and  Damaging  ShipSf  jv.    [book  n. 

to  the  trial  ces  hereinbefore  defirrilied  or  mentioned  nliall  be  committed  m 
^^^^itted  ^'^^  '^'S'^  i^sui,  tlion.  and  in  every  such  case  the  offence  or  of- 
oothe hifh  fcnccs,  SO  cominitt4Ml,  shall  be  triable*  and  the  |ierflon  or  per- 
Mai.  sons  so  oflfendinji;  may  lie  prosecuted  and  tried  by  virtue  of 

this  act*  in  any  session  of  oyer  and  terminer  and  gaol  delive- 
ry for  the  trial  of  oflTenres  committed  on  the  high  seaa^  within 
LimittUon  the  jurisdiction  of  tht*  admiralty  of  England."    By  the  eighth 
ofproMcu-  jEi^ion  prosecutions  arc  liniite^l  to  twelve  calendar  montlwaf* 
"^         ter  the  offence.    I'his  act  was  at  first  only  temporaryf  but 
I  made  perpetual  by  the  4 1  Geo.  111.  c.  19.  s.  4. 

43  Geo.ni.      xhe  late  statute  43  Geo.  III.  c.  1 13.  recites  the  previsions 
Pttrtont      of  some  former  acts  4  Geo.  1.  c.  12.  s.  3.  and  1 1  Geo.  L  c.  29. 
wiiMiy  d«-  s.  5y  69  and  7.  and  rc|ieals  those  provisions :  and  then  (by  s. 
'***  rill*      ^^  enacts,  •*  that  if  any  iiecson  or  persons  shall  wilfully  cast 
2te[  with     away»  bum,  or  otiierwise  destroy  any  ship  or  vessel*  or  in  any 
intent  to     wise  counscI,  direct,  or  procure  tlie  same  to  be  done,  and  the 
2c?cu?ity    ••™*  ^  accordingly  done,  with  intent  or  design,  thereby  wil- 
ofhUmy     fulIy  and  maliciously   to  prejudice  any  owner  or  owners  of 
without      giieh  ship  or  vessel,  or  any  owner  or  owners  of  any  goods 
^^^^^*        loaden  on  board  the  same,  or  any  ]icrson  or  persons,  body  po- 
litic or  corporate,  that  hath  or  have  underwritten  or  shall  nn- 
den^Tite  any  policy  or  |N>licics  of  insurance  upon  such  ship  or 
vessel,  or  on  the  freight  thereof,  or  upon  any  goods  loaden  on 
board  the  same,  the  |iersonor  ])crsons  offending  therein,  being 
thereof  lawfully  convictetl,  shall  be  deemed  and  adjudged  a 
principal  felon  or  felons,  and  shall  suffer  death,  as  in  cases  of 
felony,  without  benefit  of  ( Icrgy/* 
S.3.  ii>to        The  third  section  enacts,  as  to  (he /riri/ of  such  offences, 
th€  trial  of  <<  that  if  any  such  ship  or  vessel  shall  he  wilfully  cast  away, 
[*1736]  *bumt,  or  otherwise  destroyed,  within  the  body  of  any  coun- 
oflcncei       ty  of  this  realm,  that  then  the  said  sevei'al  offences,  as  well  in 
^thUiVhe    "^Ifwlly  casting  away,  burning  or  otherwise  destroying  such 
body  of       ship  or  vessel,  as  in  counsellinp;,  directinj;  or  procuring  the 
anjcoun-    same  to  be  done  as  aforesaid,  shall  and  may  be  respectively 
tbehlgir     inquired  of.  tried,  determined,  and  adjudged,  in  tlie  same 
ttnf.  coui-ts,  and  in  such  manner  and  form  as  felonies  done  within 

the  body  of  any  county,  by  the  laws  of  this  realm,  now  are  to 
be  or  by  virtue  of  this  act  hereafter  may  be  inquired  of,  tried, 
determined,  and  ad  jud};cd ;  and  if  any  such  ship  or  yes- 
scl  shall  be  wilfully  cast  away,  bunit  or  otiierwise  destroyed, 
on  the  high  seas,  then  that  the  said  several  offences,  as  well 
in  wilfully  casting  away,  burning,  or  otherwise  destroying 
any  such  ship  or  vessel,  as  in  counselling,  directing,  and  pro- 
curing the  same  to  be  done  as  aforesaid,  shall  and  may  be  re- 
spectively inquired  of.  tried,  determined,  and  adjudged,  be- 
fore such  court,  and  in  such  manner  and  form  as  in  and  bv 
an  act  made  in  the  eight-and-twentieth  year  of  the  reign  of 
king  Henry  the  eighth,  (/)  intituled,  For  PiraleSn  is  appointed 

T  See  ante*  Chap,  on  Pirary,  p.  135,  et  fc^u. 
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mud  directed  for  ihe  inquiring,  trying,  determining,  and  ad- 
ding of  felonies  upon  the  high  seas.'' 

The  fifth  section  enacts,  **  that  in  all  cases  whatsoever,  in  s.  5.  Att» 
which  any  person  or  persons  shall  hereafter  procure  direct  Jf*®  *''*ri!5 
counsel  or  command  any  other  person  or  persons  to  commit  before  tho 
or  shall  abet  any  other  person  or  persons  in  committing  any  f»ct. 
felony  whatsoever,  or  shall  in  any  wise  whatsoever  become 
an  accessory  or  accessories  before  the  fact  to  any  felony  what- 
soever, whether  such  principal  felony  be  committed  within  the 
body  of  any  county  within  this  realm,  or  upon  the  high  seas, 
and  whether  such  procuring,  directing,  counselling,  comman- 
dii^,  and  abetting,  or  otherwise  becoming  accessory  or  ac- 
cessories before  the  fact  shall  have  been  committed  or  done 
within  the  body  of  any  county  within  this  realm,  or  upon  the 
Ugh  seas,  that  *then  and  in  all  such  cases,  the  offence  of  tlie  [^^1737] 
perMm  or  persons  so  procuring,  directing,  counselling,  com- 
BMtfidlng,  or  al|Btting  such  felony,  or  so  in  any  wise  becoming 
accessoiy  or  accessories  before  tiie  fact  to  such  felony,  shali 
and  maj  be  inquired  of,  tried,  determined,  and  adjudged,  in 
case  such  principal  felony  shall  have  been  committed  within 
tlio  bo^y  w  any  county  within  this  realm,  by  the  course  of  the 
QommoB  law,  either  within  such  county  wherein  the  said  prin* 
cipal  felony  shall  have  been  committed,  or  within  the  county 
wherein  the  said  offence  in  procuring,  directing,  counselling, 
commanding,  and  abetting  or  otherwise  becoming  accessory 
<Hr  accessories  before  the  fact  shall  have  been  committed  or 
done;  and  in  case  the  said  principal  felony  shall  have  been 
committed  upon  the  high  seas,  then  the  said  offence  in  pro- 
cuing,  directing,  counselling,  commanding,  or  abetting  such 
felony,  or  of  so  becoming  an  accessory  or  accessories  before 
the  fact,  to  the  same,  shall  and  may  be  inquired  of  in  and  by 
such  court,  and  in  such  manner  and  form  as  in  and  by  the 
said  act  made  in  the  eight-and-twentieth  year  of  the  reign  of 
king  Henry  the  Eighth,  is  appointed  and  directed  for  the  try- 
ing, determining,  and  adjudging,  of  felonies  done  uiH)n  the 
high  seas.  (^) 

•The  49  Geo.  III.  c.  122.  s.  12.  enacts  "  that  if  any  person  [*1738j 


k  nefort  the  passing  of  this  act  a  case  oc- 
curred upon  the  repealed  siatiite  of  11  Geo.  I. 
c.  99,  ••  6  &  7.  in  which  the  roaster  of  n  ship 
WM  indicted  at  the  Admiralty  sessions  for 
wilfully  destroying  the  ship  on  the  high  seas  ; 
and  two  persons,  the  owners  of  the  ship,  were 
indicted  for  procuring  the  master  to  destroy 
tiM  th'ip  Qn  ihe  high  seas,  with  intent  to  de- 
frmud  the  underwriters.  The  roaster  was  con- 
victed and  executed.  But  as  the  evidence 
•gmintt  the  owners  only  sheweil  that  they  had 
fiven  orders,  vfhen  on  shore,  to  the  roaster  to 
eflect  the  guilty  purpose,  it  was  objected  on 
their  behalf  that  they  had  comroitted  no  of- 
fence within  the  jurisdiction  of  the  admiralty, 
and  that  they  were,  therefore,  entitled  to  be 


acquitted.  The  jury  having  found  them  also 
guilty,  the  point  was  submitted  to  the  consi- 
deration of  the  twelve  Judges,  who,  after 
hearing  the  case  argued  twice,  were  all  of 
opinion,  that  whether  the  act  in  (]uestion  (11 
Geo.  1.  c.  29.)  were  considered  as  making  the 
persons  who  directed  or  procured  the  destroy- 
ing of  a  ship  principals  or  accetsories,  yet  in- 
asmuch as  no  act  was  done  by  the  owners 
within  the  jurisdiction  of  the  admiralty,  they 
were  not  subject  to  that  jurisdiction,  and  that 
consequently  the  trial  was  improperly  laid. 
Easteiby  and  MTarlane,  (ca?e  of,)  Adm. 
Scss.  l^^O-i,  and  November  1802.  1  Kast,  P. 
C.  Addend,  xxvi. 
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49  Goo.ni.  or  persons  shall  wilfully  rut  away*  cast  adrift,  remove,  alter, 
is.^^t^DE  ^^f<^^«  ^i>^l^*  ^^  destroy,  or  shall  do  or  commit  any  act  with 
awmy  or  intent  and  design  to  rut  away,  cast  adrift,  remove,  alter,  de- 
dtfuini  fare,  sink,  or  destroy,  or  in  any  other  way  injure  or  conceal 
buoy''  ^^7  buoy,  buoy-ropi\  or  mark,  belonging  to  any  ship  or  ves- 
rooei,  &c.    sel,  or  which  may  be  attached  to  an  anchor  or  cable  belong- 

nuSabieb    '"^^  ^®  ^"^  ****'!*  ^^  vessel  whatever,  whether  in  distress  or  oth« 
traosporta^  erwise,  such  [lerson  or  persons  so  offending  shall,  on  bong 
tioo,  Ice.     convi(*te<l  of  such  offence,  be  deemed  and  adjudged  to  be  guil- 
ty of  felony,  and  shall  be  liable  to  be  transported  for  any  term 
not  exceeding  seven  years,  or,  in  mitigation  of  such  piuiidi- 
ment,  to  be  imprisoned  for  any  number  of  years  at  the  discre- 
tion of  the  court  in  whicli  the  conviction  shall  be  made." 
Statutes  of      Besides  the  statutes  which  have  been  thus  cited,  there  are 
and'^oca]    ^^^  others  of  a  more  limited  and    local   operation,  which 
operation,   may  be  briefly  noticed.     The  2  Geo.  III.  c.  28.  s.  13.  enacts, 
^  M°'  "'*  ^*^  **  *^  *"^  person  or  |R*rsoiis  shall  cut,  damage  or  spoil  any 
''*    '  cordage,  cable,  buoys,  buoy -rope,    head-fast,  or  other  fas^ 
fixeil  to  any  anchor  or  moorings,  belonging  to  any  ship  or 
vessel  at  anchor  or  moorings  in  the  river  Thames^  or  any 
rope  used  for  the  purpose  of  mooring  or  rafting  masts  or 
timber,  or  shall  be  aiding  or  assisting  therein,  with  an  in- 
tent to  steal  the  same ;''  such  person  or  persons  being  con- 
victed on  the  oath  of  two  witnesses  shall  be  transported  for 
39  Geo.iii.  seven  years,  (m)    The  39  (veo.  III.  c.  69.  (a  local  act  for 
r.  69.  improving  tlie  port  of  London^)  s-  4.  after  providing  as  to 

F*i739]  *the  buniin|i;,  &r.  of  ships  IheiTin  mentioned,  (w)  enacts, "  that 
if  any  person  or  i>ersons  shall  knowingly,  wilfully  or  mali- 
ciously demolish,   bi*eak   down,  rut  or  destroy  any  of  the 
works  to  be  mjide  by  vii-tue  of  tliis  act,  or  any  ship  or  vessel 
lying  in  said  canal,  or  in  any  of  the  said  docks,  basons,  cuts, 
or  other  works;  then  every  such  offender,  being  convicted 
thereof,  shall    suffer  punishment  by  fine,  imprisonment  or 
transportation,  at  the  discretion  of  the  Judge,  &c.   before 
whom  such  offender  shall  be  tried  and  convicted.^'     And  by 
a  subsequent  section  (s.  105.)  persons  wilfully  or  maliciously 
cutting,  &c.  or  in  any  manner  destroying  any  rope,  &c.  by 
which  any  ship  or  vessel  lying  in  the  said  canal,  docks,  kc* 
or  in  any  place  or  places  in  the  river  Thames,  between  Lon- 
don bridge  and  the  mautli  of  tlie  river  Lea^  aiv  moored  or  fas- 
111   *^"*^*^»  '*^****'  forfeit  not  exceeding   i:'10.     The  47  Geo.  IIL 
■C88.2!c.2.  ^^^'  ^"  ^*  ^'  ^*  ^'^  (local  act,)  relates  to  the  damsiging,  &c.  of 
s.  57.  shipping,  or  goods,  &c.  in  Folkestone  harbour.    The  48  Geo. 

48  Geo.  III.  III.  c.  130.  relates  to  the  jurisdiction  of  the  Cinque  portSf  and 
•  '30.        (|,y  g^  5^^  enacts,  that  *•  if  any  person  or  persons  shall  wilfully 
cut  awav,  cast  adrift,  remove,  alter,  deface,  sink  or  destroy, 
or  shall  do  or  commit  any  act,  with  intent  and  design  to  cut 

m  It  is  observed  that  as  this  clause  does  not      in  misdemeanor  only.    2  East.  F.   C.  c.  3^* 
cNpre&sly  declare  the    uffcndcis  to  be   felons,      if.  44.  p.  1102.     Sec  antt  1346. 
•hrro  are  (^roundv  upon  which  it  ?penis  to  rc«t  /i  .ijite^  Chap,  on  Arson,  fee.  p.  166?. 
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away,  cast  adnft»  remove,  alter,  deface,  sink,  or  destroj,  or 
in  anj  otiier  way  injure  or  conceal  any  buoy,  buoy-rope,  or 
mark,  belonging  to  any  ship  or  vessel,  or  which  may  be  at- 
tached to  any  anchor  or  cable  belonging  to  any  ship  or  vessel 
whatever,  within  the  jurisdiction  aforesaid,  with  intent  there- 
by to  defraud  or  injure  any  person  or  persons  whatsoever,  or 
body  corporate,  such  person  or  persons  so  offending  shall  on 
being  convicted  of  such  offence,  be  deemed  and  adjudged 
guilty  of  felony,  and  shall  be  transported  for  any  term  of 
years  not  exceeding  fourteen  years."  And  it  enacts  also^ 
(by  8.  12.)  ^  that  if  any  pilot,  boatman  or  other  person  or 
persons,  within  the  jurisdiction  aforesaid,  shall  counsel,  in- 
struct, direct,  advise,  or  procure  any  master  or  other  person 
on  board  of  any  *ship  or  vessel,  within  the  jurisdiction  afore-  r*l740') 
saidf  whether  such  ship  be  at  the  time  in  distress  or  other- 
wise, to  cut  such  ship's  or  vessel's  cable  or  buoy-rope,  or  to 
do  any  other  act  whatever  which  shall  or  may  tend  to  the 
deatruction  or  wreck  of  such  ship  or  vessel,"  with  intent 
thereby  to  prejudice  the  owner  of  the  vessel,  or  goods,  or  the 
underwriters,  such  offenders  shall  be  guilty  of  felony,  and 
to  be  transported  for  any  period  not  exceeding  fourteen 


Upon  the  words  *^  cast  away,  or  destroyed"  in  the  repealed  ^q^cIs 
statutes  4  Geo.  I.  c.  12.  and  11  Geo.  I.  c.  20.  (o)  it  appears  to  «  cast  a- 
have  been  ruled  that  if  a  ship  were  only  run  aground  or  ^^y  ^^  ^^' 
stranded  upon  a  rock,  and  were  afterwards  got  off  in  a  con-  '^'^^  * 
dition  capable  of  being  easily  refitted,  she  could  not  be  said 
to  be  coit  atvay  or  destroyed,  and  that  the  case  was  not  there- 
fi»re  within  either  of  those  statutes,  {p) 


♦CHAPTER  THE  FORTY-FIFTH. 

Of  overloading  boats  on  the  river  Tliames. 
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♦CHAPTER  THE  FORTY-SIXTH.  [*1743] 

Of  Offences  by  Bankrupts* 

The  statute  5  Geo.  II.  c  30.  s.  1.  (made  perpetual  by  37  5  Geo.  ir. 
Geo.  HI.  c.  124,)  enacts,  "  tliat  if  any  person  or  persons  who  pe?^nsb«- 
shall  at  any  time  hereafter  during  tlic  continuance  of  this  act  coming 
become  bankrupt,  within  the  intent  and  meaning  of  tlie  sev-  bankrupts, 
end  statutes  made  and  now  in  force  concerning  bankrupts, 
or  any  of  them,  and  against  whom  a  commission  of  bankrupt 

o  AfUtf  1735.  p  De  Londo's  case,  1765,    2  East.  P.  C.  c. 

22.  s.  42.  p.  1098. 
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under  the  gi*eat  seal  of  Great  Britain  shall  at  any  time  here- 
after be  awarded  and  isaued  out,  whereuiion  llie  piawHi 
or  persons  against  whom  such  commission  hatti  iss^  or 
shall  issue,  have  or  hath  been  or  shall  be  declared  bank- 
luttend  -  '^P^  ^^  bankrupts,  siiall  not  within  forty-two  days  after  bo- 
fng?"  ^^'  tice  thereof  in  writing,  to  be  left  at  the  usual  place  of  akode 
of  such  person  or  jiersons,  or  personal  notice,  in  case  such 

CM  son  or  persons  be  then  in  prison,  and  notice  giren  iatiie 
ondon  Gazette,  tliat  such  commission  or   commissioBS  is 
are  or  have  been  issued,  and  of  the  time  and  place  of  aneetiiig 
(tf  the  commissioners  therein  named,   or  the  major  part  m 
them,  surrendered  him  her  or  themselves  to  the  said  commis- 
sioners named  in  the  said  commission  or  the  major  part  of 
and  tub-     them,  and  nifpn  or  subscribe  such  surrender,  and  subnut  to  be 
mitUng  to    examined  from  time  to  time  upon  oath,  or  being  of  the  people 
be  examin-  ^^^^  Quakers,  upon  the  solemn  affirmation  by  law  appoiatei 
for  such  people,  by  and  before  such  commissioners,  <v  the 
major  part  of  them,  by  such  commission  authorised,  andii 
all  things  conform  to  the  several  statutes  already  made  and 
[*1744]  now  in  force  concerning  bankrupts;  *and  also  upon  sodi  hii, 
and  fully     her  or  their  examination  fully  and  truly  disclose  and  disos- 
fbeir^es-^    ver  all  his  her  or  their  effects  and  estate  real  and  pereoaat 
tates  and     and  how  and  in  what  manner,  to  whom  and  upon  what  ooasi- 
cflfectf  and  deration,  and  at  what  time  or  times  he  she  or  they  have  or 
have  beeii  ^^^^'^  disposed  of,  assigned  or  transferred  any  of  his  her  or 
Hisposed  of;  their  goods,  wares,  merchandises,  monies  or  other  estate  and 
effects  (and  all  books,  papers  and  writings  relating  thereun- 
to) of  whicli  lie  slic  or  they  was  or  were  possessed,  or  in  or  to 
which  he  she  or  they  was  or  were  any  ways  interested  or  enti- 
tled, or  whirli  any  person  or  iiei-sons  liad,  or  hatii  or  have  had 
in  trust  for  him  lier  or  tliein,  or  for  his  or  their  use  at  any 
time  before  or  after  the  Issuing  of  tlie  said  commission,  or 
whereby  such  pei'son  or  iKM'sons,  or  bis  her  or  their  family  or 
families,  hath  or  hiive,  or  may  liave  or  expect  any  profit^  pos- 
sibility of  profit,  benelit  or  advantage  whatsoever,  except  only 
such  part  of  his  her  or  their  estate  and  effects,  as  shall  have 
been  really  and  bona  Jide  before  sold   or   disposed  of  in  the 
way  of  his  lier  or  their  trade  and  dealings;  and  except  such 
sums  of  money  as  shall  have  been  laid  out  in  the  oi-dinary  ex- 
an.i  (icii-     pense  of  liis  her  or  their  family  or  families ;    and  also  upon 
verinK  up    such  examination  deliver  up  unto  the  said  commissioners  by 
laTcs  and     ^'^^  ^*^'^'  Commission  authorised,  or  the  major  part  of  them,  all 
effects ;       siich  part  of  his  her  or  tlieir  the  said  bankrupt*s  goods,  wares, 
merchandises,  money,  estate  and  effects,  and  all  hooks,  pa- 
pel's  and  writings  relating  thereunto,  as  at  the  timcofsnch 
,    examination  shall  be  in  liis  her  or  their  possession,  custody 
ruptB  not*'  or  power  (his  her  or  their  necessary  weanng  apparel,  and  the 
surrender-  ncccssary  Wearing  apparel  of  tlie  wife  and  children  of  such 
submiuin     ''^^"'^"P^  <^"'y  cxccptcd)  then  he,  she  or  they  the  said  bank- 
'.r^  "e  c"^.  nipt  or  bankrupts^  in  case  of  any  default  or  wilful  omission  in 
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not  sarrendering  and  submitting  to  be  examined  as  afoi*csaid,  mined,  or 
or  in  case  he  sbc  or  they  shall  remove,  conceal  or  embezzle  ""™°^'S^ 
any  part  of  such  his  her  or  their  estate  real  or  personal,  to  the  l^"Mtate^ 
value  of  twenty  pounds,  or  any  books  of  acannit,  papers  or  reaiorpcr- 
writings  relating  thereto,  witli   an   intent  to   defraud  bis  '""ui^of**^ 
♦her  or  their  creditors,  (and  being  thereof  lawfully  convicted  f*  17451 
by  indictment  or  information,)  (o)  shall  be  deemed  and  ad-  3^20.  or  a- 
judged  to  be  guilty  of  felony,  and  shall  suffer  as  felons  with-  ny  books, 
oat  benefit  of  clergy,  or  the  benefit  of  any  statute  made  in  ^^'  ^^^ 
relation  to  felons ;  and  in  such  cases  such  felon's  goods  and  lufraud^  to 
estate  shall  go  and  be  divided  among  the  creditors  seeking  ^  adjudg- 
i*elief  under  such  commission."  feion**^^  °^ 

The  second  section  enacts,  **  that  the  said  commissioners  without 
authorised  as  afoi*esaid  shall  appoint,  within  the  said  forty-  clergy. 
two  days  so  appointed  as  aforesaid  for  the  bankrupt  to  sur-  s.  2.  Tbo 
iTuder  and  conform  as  aforesaid,  not  less  than  thixe  several  cpmmis- 
meetings  for  the  purposes  aforesaid,  the  last  of  which  shall  Jo^apMinr 
1)6  on  the  forty -second  day  hereby  limited!  for  such  bankrupt's  meetings 
appearance ;  except  on  commissions  already  issued  since  the  ^^^  ^*  •*'* 
said  fourteenth  day  of  May  one  thousand  seven  hundi-ed  and  ^"'P®'**' 
twenty-nine,  where  the  person  or  persons  against  whom  such 
commission  issued  has  or  have  before  surrendered  and  sub- 
mitted to  be  examined ;  in  which  case  the  said  commission- 
ers authorised  as  aforesaid  shall  ap}>oint  i>nly  one  sitting 
more  for  the  purposes  aforesaid,  unless  the  assignee  or  as- 
signees of  the  estate  of  such  bankrupt  shall  think  moi-e  sit- 
tings necessary,  and   desire  t)ie  same;  and   three   weeks' 
itotice  at  least  shall  be  given  in  the  London  Gazette  of  the 
time  and  place  of  such  meetings."  (b) 

♦The  third  section  enjicts,  "that  it  shall  and  may  be  law-  r*l746'| 
ful  to  and  for  tlie  Lord  Clianccllor  or  LortUkccper,  or  com-  s.  3.  The 
missioners  for  the  custody  of  the  gi-eat  seal  of  Great  Britain  i-orriChan* 
for  the  time  being,  to  enlarge  the  time  for  such  person  or  per-  may'c'n. 
sons  8un*endering  him  her  or  themselves,  and  disclosing  and  large  Uie 
discovering  his  her  or  their  estate  and  effects  as  afoi'esaid,  as  '""*  ^^J 
the  said  I^ord  Chancellor,  Lonl  Keeper  or  such  commission-  i,"g""  ^^' 
era  shall  think  fit,  not  exceeding  fifty  days,  to  be  computed 
from  the  enti  of  llic  said  forty-two  days,  so  as  such  oi-der  for 
enlarging  the  time  be  made  by  the  said  Lord    Chancellor, 
Lord  Keeper  or  sucli  commissioners,  six  days  at  least  before 
the  time  on  which  such  person  or  persons  was  or  were  so  to 


a  In  Bu11uck*s  case,  1  Taunt.  71.  Heath,  J. 
remarked  that  some  editions  of  the  statutes  do 
not  give  this  act  correctly^  havin^^in  this  plaro 
the  words  "bcini;  thcieof  convicted  by  juda- 
menl  or  information  ;*'  but  that  in  the  parlia- 
meot  roll  the  words  ^rc,  bv  indictment  or  infor- 
mation.  It  is  observed  in  4  Ev.  Col.  Stat.  Pt. 
IV.  CI.  XTVi.  /?aMAvii/;/5,  p.  87.  note  (3)  that 
the  words  "  indictment  nr  information'^  oc- 
cur in  the  preceding  sfatutei-.  4  and  5  Anne 

yoL.  II.  56 


and  5  Gro.  I.  c.  24.  but  that  no  instance  erer 
occurred  of  the  trial  of  a  felony  uponinfoima> 
tion. 

b  h\  4  Ev.  Col.  Stat.  Pt.  IV.  CI.  xxvr. 
bankrupts,  p.  8K.  note  (4),  it  is  said,  that  it 
has  been  taken  for  granterl  that  the  direction 
for  giving  three  wcekv*  notice  only  applied  |q 
cor:mis.sions  which  had  issued  before  the  ^cii 
but  that  the  fair  construction  of  the  actllfeff 
appears  to  be  'Otherwise. 
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Objections 
to  an  in- 
dictment 
upon  this 
statute. 


suri'eiider  biiii  her  ur  themselves,  and  make  such  diacovety 
as  aforesaid/* 

It  is  observed,  upon  the  first  section  of  this  statute,  tiiat  it 
is  deciddlly  imperfect  in  grammatical  construction,  and  that 
a  great  part  of  it  can  have  no  legal  operation :  and  that  wifli 
respect  to  not  making  the  disclosure  required^  or  not  deli- 
vering up  the  effects  at  the  time  of  the  examination,  the  sen- 
tence is  as  diTertivc  as  if  it  had  stood  alone  in  the  foUowiiq; 
terms ;  *'  if  any  bankrupt  shall  not  make  the  disdosuro 
hereby  directed,  or  shall  not  deliver  up  his  efTects'*  , 
without  any  further  addition  as  to  the  consequence  of  such 
default,  (r) 

It  is  said,  that  no  instance  has  occurred  of  a  capital  pu- 
nishment *or  (as  is  believed)  of  a  capital  conviction,  for  the 
mere  omission  to  surrender.  (J)  And  it  appears,  that  the 
learned  Judges  presiding  in  the  Court  of  Chancery  have  in 
many  instances  superseded  commissions,  in  order  to  prevent 
a  prosecution  for  not  surrendering  in  time,  where  there  has 
not  appeared  to  be  any  intention  in  the  bankrupt  of  defraud- 
ing his  ci'editors  by  not  ap|)earing  within  the  time  appointed, 
and  where  his  absence  pixxreeded  rather  from  an  ienorance 
of  the  consef[uenre,  ur  accident,  (e)  Such  an  order  Goes  no^ 
however,  prevent  a  prosecution,  but  operates  only  as  an  inti- 
mation of  the  Chancellor \s  opinion  that  the  bankrupt  did  not 
keep  out  of  the  way  tVaudulently,  and  that  it  is  a  case  in 
which  the  Chancellor  does  not  see  reason  to  think  that  if  pro- 
secuted he  would  be  convicted :  (/)  and  it  seems  clear  that 
there  must  be  ;i  wilful  oinissiun  to  surrender  to  constitute  a 
felony,  (jsr) 

\vv\  low  |K)inls  appear  in  the  books  upon  the  construction 
of  tliis  iniiNirtant  section  of  the  statute. 

In  an  early  case  four  objections  were  taken  on  behalf  of 
the  prisoner  to  an  indictment,  which  charged  him  with  neg- 
lecting to  surrender  himself  to  be  exaniinetl,  &c.  against  the 
form  of  the  statute.  The  first  objection  was  that  the  statute 
enacts  that  *'ifany  person  against  whom  a  commission  of 
bankrupt  hatli  been  aicarded  and  issued  out^  &c«  shall  not, 
within  forty-two  days  after  notice  thereof  in  writing,  surren- 
der, &c.  ;*'  and  that  the  indictment  therefore  should  have  not 
only  stated  that  the  commission  was  awarded^  but  that  it 
had  duly  issued:  there  being  a  material  difference   in  the 


c  4  Ev.Col.  Stat.  Pi.  IV.  CI.  xxvi.  Bank- 
rupUj  p.  87.  note  {2)  where  it  is  also  !>aiiJ, 
that  the  preceding  statutes  4  and  5  Ann.  c.  17. 
s.  1.  and  5  Geo.  I.  c.  24.  s.  1.  from  which  the 
firtt  part  of  the  clause  in  the  5  (ieo.  11.  c.  JO. 
s.  1.  is  almost  literally  copied  are  not  open  to 
this  obtervation,  a>  they  en:ict  generally,  tliat 
the  bankrupt,  in  ca>c  of  any  wilful  default  ur 
omission  in  any  of  the  prtmisu^  shall  be  guil- 
ty of  felony  without  benefit  \'i  c'.erjy.    Qh. 


the  ik'rision  in  Fagc*s  case  reserved  for  the 
consideration  of  the  twelve  Judges  in  Trio.  T. 
1819. 

d  4  Ev.  Col.  Stat.  Ibid,  p.  83. 

e  E\  parte  Wood,  1  Aik.  222.  Ex  parte 
Whiles  1  Madd.  249. 

/  By  the  Vice-Chaucellor  iu  Ex  parte  Sbilefy 
1  Madd.  249. 
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meaning  of  these  words;  the  word  awarded  signifying  the 
thing  ordered  to  be  done,  and  the  word  issued  signifying  the 
thing  done.  The  second  objection  was  *taken  upon  the  words  [  1748] 
of  the  acty  which  say  that  ^  after  notice  in  the  London  Gazette^ 
that  sucji  commission  had  been  issued,  the  bankioipt  shall  sur- 
render himself  to  the  Commissioners  named  in  the  said  com- 
laission,  or  ike  major  part  of  tkem  ;"  whereas,  in  one  of  the 
notices  stated  in  the  indictment,  they  had  spun  out  their  di- 
rections for  the  prisoner  to  surrender  to  all  tiic  five  commis- 
sionersy  leaving  out  the  words,  or  tke  major  part  of  tkenu 
The  Uiird  objection  was  taken  upon  that  pai*t  of  the  act  which 
says,  '<  that  tiie  bankrupt  shall  have  notice  that  such  commis- 
sion has  issued,  and  of  the  time  and  place  of  meeting  of  the 
commissioners  tkerein  iiamed,  ^cJ*  and  the  other  notice  stated 
in  the  indictment,,  by  which  the  bankrupt  was  required  to  sur- 
render to  three  of  the  commissioners  without  naming  any  of  , 
the  rest.  The  fourth  objection  was  tliat  thei-e  ought  to  have 
been  an  averment  in  the  indictment,  that  the  commissioners 
did  sit,  and  that  those  commissionei*s  should  have  been  nam- 
ed ;  whereas  they  were  not  named  in  the  notice,  which  only 
set  forth  that  he  was  required  to  surrender  to  tke  commis^ 
sioners  at  OuiUfuUl ;  and  it  might  as  well  be  understood  of 
the  commissioners  of  sewers,  or  of  the  lieutenancy,  as  of  the 
commissioners  of  bankrupts,  for  they  all  sit  at  the  same 
OnUdhalL  The  Court  were  of  opinion  that  all  these  objec- 
tions were  good.  (A) 

It  is  observed  that  the  principal  nicety  in  framing  an  in-  Nicety  in 
dictment  on  this  statute  consists  in  the  recital  of  tlie  proceed-  f^^H  ^- 
ings  before  and  under  the  commission,  (t)  oiTthSTrtii- 

*And  the  necessary  evidence  will  i-equire  attention;  as  the  r*1749"l 
trading,  the  petitioning  creditor's  debt,  the  act  of  bankruptcy,  lute. 
the  issuing  the  xonimission,  and  the  proceedings  under  i1^ 
must  be  regularly  proved.  **  >yhilc  the  commission  subsists, 
its  validity  may  be  assumed  for  certain  civil  purposes ;  but 
when  a  criminal  case  occurs,  unless  the  party  was  a  bank- 
mpty  all  falls  to  the  ground."  {k)  In  a  case  where  a  defendant 
was  indicted  for  refusing  to  give  the  commissioners  an  ac- 
count of  his  effects,  he  was  acquitted  on  the  ground  that  he 
was  an  infant  at  the  time  the  debts  wci*e  contracted,  and 
could  not,  therefore,  be  a  bankrupt  for  debts  which  he  was 
not  obliged  to  pay.  (/)  And  the  Court  of  Chancery  will  not 
lend  its  aid  to  a  prosecution  on  this  statute  by  ordering  the 
clerk  under  the  commission  to  attend  tlie  triaK  and  produce 
the  proceedings,  (m) 


h  Rexv.  Frilh,  O.  B.  1738.  1  Leach  10. 
Upon  Uiii  opinion  of  the  Court  being  pro- 
nounced, the  prosecutor  moved  that  the  in- 
dictment might  be  quashed.  But  the  Court 
Mid  it  was  by  no  means  proper  to  encourage 
tho  quashing  of  indictments  after  prisoners 
have  pleaded.  The  motion  was  accordingly 
ittfattd ;  and  the  prisoner  being  put  upon  his 
defence,  an  acquittal  was  entered.    1  Jjcach 


11.  But  the  Court  may  in  its  discretion  quash 
an  indictment  at  any  time  before  the  jury  ftre 
charged  with  the  trial  of  the  prisoner. 

t  2  Chit.  Grim.  L.  511.  notes. 

k  By  Lord  Ellenborough,  C.  J.,  in  Rex  t. 
Punshon,  3  Campb.  97. 

/  Rex  T.  Cole,  I  Ld.  Raym.  443. 

m  I  Hawk.  P.  C.  c.  49.   FrauduUnt  Bank 
ruptcifs  F.  7. 
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Tlio  following  points  are  understood  to  liave  been  decidid 
in  a  recent  case  >%'iiere  the  defendant  was  charged  by  the  in- 
dictment with  concealing  his  effects  to  the  amount  of  20L  with 
intent  to  defraud  his  ci-cditors.  First,  that  an  averment  in 
an  indictment  f<ir  fchmy,  that  a  commission  issued  under  the 
great  seal  of  Great  Itritain^  was  sufficiently  proved  by  evi- 
dence that  it  issued  under  the  giTat  seal  of  Great  Britaui  and 
Ireland ;  secondly,  that  a  bankrupt  could  not  set  up  a  prior 
secret  act  of  bankruptcy  to  invalidate  his  commission;  thirdly, 
that  a  creditor  might  prove  the  act  of  bankruptcy  before  the 
commissioiiei*8 ;  and,  foui-thly^  that  a  commission  of  bank- 
ruptcy was  not  liable  to  any  of  the  stamp  duties  inposed  by 
the  44  Geo.  HI.  c.  98.  (n) 

*In  a  late  case  it  was  ruled  that  in  an  indictment  against  a 
bankrupt,  where  the  |)etitioning  ci-editors'  debt  was  alkged 
to  be  due  to  A.,  B.,  and  C,  surviving  executors  of  the  last 
will  and  testament  of  D.«  after  pi*oof  that  A.,  B.,  and  C.*  were 
the  executors,  and  weiT  dii*ected  by  the  will  to  can*}'  on  the 
business,  it  was  necessary  to  prove  that  they  all  assented  to 
act  in  disrharp:c  of  tlie  trust :  and  that  a  general  admission 
by  the  prisoner  of  a  debt,  due  to  the  executors  of  D.,  would 
not  supply  the  dei'ort.  (o) 

It  is  clearly  agi-eoil  that  a  banknipt*s  wife'cannot  be  exa- 
mined on  the  pai-t  of  the  piHisecution  on  an  indictment  for 
offences  against  this  statute.  (71) 

The  statute  contains  various  other  provisions  and  regu- 
lations toudiing  the  pntcredings  against  bankrupts  and  their 
[•1751]  ♦examinations  by  the  i  oininis^ioners :  and  ^hy  s.  16.)  the 
baakrupti  cotnuiissioners  have  a  power  to  roniniit  the  bankrupts  or  other 
**y  1*^*.         ijersons  to  prison  for  refu««iiiu;  to  answei*.  or  n«»t  fullv  answer- 

C#ll1IIllf-  ■  ,     ■  .  ''.  • 

bteners.        mg  qucstious  or  iu1eri-ogati»rirs.  7) 


Commit- 
ment of 


n  Rex  V.  Bullock,  2  Lcat  h  ^df\,  l  Tiiniit. 
71.  But  upon  the  third  point,  tc.  itu-  ]>r(K>t 
of  the  act  of  bankruptcy  by  a  crcJiti>r.  a  (^u. 
if  made  by  the  roportei  in  2  l.rnrii  (^%  :  un.! 
in  1  Taunt.  71.  the  marginal  nuiu  ii]irn  tl.is 
point  is,  **  5cm6/f  that  cominivsioncTS  oi  liank- 
rupt  may  receive  eviiionct  of  the  aoi  of  bank- 
ruptcy from  a  creditor,  who  seeks  to  prove 
under  the  commit-iiion :  oi  at  least  ir'  ihe>  Jo, 
after  evidence  aliunde  of  the  act  of  bankrupt- 
cy, proof  that  the  comiuitsioners  tieciared  the 
bankrupt  to  be  6uch  on  the  creditors'  evidence 
will  not  disprove  the  allegation  tliat  he  ua< 
duly  declared  a  bankrupt.*^  But  it  has  been 
ruled  in  a  late  case  that  upon  an  issue  to  tty 
whether  an  act  of  bankruptcy  has  been  com- 
mitted a  creditor  is  an  incompetent  witness, 
though  he  has  not  proved  under  the  ri>ninii>- 
sioDi  Crodie  r.  Edwards,  1  Stark.  K.  Mf'2. 
And  see  Adams  r.  Malkin,  3  Camph.  o4:«. 

0  Rex  r.  Barne^,  I  Stark.  K.  243.  In  this 
case  it  was  also  ruled  that,  although  the  pin- 
bale  of  a  will  had  been  produced,  the  will 
itself  could  not  be  read  in  evidence  unon  the 


n  err  p.odiK  ti(>n  o!'  ii  l>y  ihv  oftifer  of  the  ec- 
rlr»-ia>iii.jl  rr urt,  wiiliout  some  indorsement 
Uiii>n  It  lor  fl:i:  [uii{-.o?c  nf  nulhcntication. 

jt  1  Hawk.  I'.  C.  c.  A\),  Of  Frauduleni 
liKinkniptrij^  <.  4.  \'.\  pane  James,  1  P, 
Wnib.  61t>:  \\heTe  tlte  lord  C.'hancellor  said 
tiiat  A  wilt  could  not  Liy  the  common  law  be 
a  witness  lor  or  against  her  husband;  and 
thou£:ii  t!ie  former  statute,  21  Jac.  1.  autbti- 
rized  the  cominissiiMiers  to  c.\;imine  ihe  wife 
toucmujr  any  concealments  of  the  goods,  ef- 
fects, or  estdie,  of  the  bankiupt,  yet  it  did  not 
extend  to  exLiniining  the  bankrupt's  wife 
touching  his  bankruptcy,  or  whether  he  had 
comuiitied  any  act  of  bankru])tcy,  nnd  how 
or  when  he  became  a  bankrupt.   . 

q  As  to  connnitmcnts  for  not  answering, 
i^r.  by  the  commissioners,  see  Rex  r.  Nathan, 
'2Str.  880.  Rex  r.  Periott,  2  Burr,  Hit 
Hex  r.  Perrott,  Id.  1218.  Miller's  case,  2 
Black.  R.  &8I.  Langham's  case,  2  Black.  R. 
919.  Rex  r.  Pedlev,  1  Leach  ifJJ.  Ex  rarta 
-Nnwlan  6T.  R.  118. 


BOOK  THE  FIFTH. 

OF  OFFENCES  WHICH  MAY  AFFECT  THE  PERSONS  OF 

INDIVIDUALS  OR  PROPERTY. 


CHAPTER  THE  FIRST. 

Of  Perjury  and  Subornation  of  Perjury. 

PssjumT  by  the  common  law  appears  to  be  a  wilful  false  peijary  by 
oath  by  one  who,  being  lawfully  required  to  depose  the  truth  ^^^  coai- 
in  any  proceeding  in  a  court  of  justice,  swears  absolutely  in  "^^  '^^' 
a  mi^r  of  some  consequence  to  the  point  in  question,  whe- 
ther be  be  believed  or  not.  (a)  (1) 

t 

•  1  Hawk.  P.  C.  c.  69.  s.  1.    3  Inst.  164.    Com.  Dig.  Tit.  Just,  of  Peace,  B.  lOS.    5  Bac, 
Ab.    Perptry. 
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Jl)  This  is  an  incorrect  definition  of  perjnry  at  common  law.  The  defi-> 
on  in  Hawkins,  is  ^^  a  wilful  false  oath,  &c.  in  any  procedure  in  a  amne  of 
justice,^^  not  in  a  coi^rf  of  justice. — Many  perjuries  may  be  comniitted  out  of 
court ;  as  In  all  cases  where  depositions,  affidavits,  &c.  are  taken  out  of  court, 
and  before  magistrates.  In  such  cases  the  perjuries  may  be  properly  said 
to  be  committed  in  a  course  of  justice,  though  not  in  a  c&uri  of  justice. — 
Editor. 

IfASSACuvsETTS. — The  remedy  provided  by  the  ninth  section  of  the  statute 
of  1794,  c.  64,  for  the  party  injured,  by  an  action  of  the  case,  against  per^ 
sons  summoned  as  trustees  who  shall,  upon  their  examinations,  knowingly  an^ 
wilfully  swear  falsely,  does  not  depend  upon  a  previous  conviction  of  thlT 
other  party  for  perjury  ;  but  the  two  remedies  are  concurrent  and  distinct, 
aad  one  may  be  pursued  independently  of  the  other.  10  Mass.  Rep.  253,  For- 
seth  V,  Shaw. 

In  the  case  of  the  Commonwealth  v.  Knight,  12  M.  R.  274,  the  follow- 
ing points  were  decided.  1.  That  in  an  indictment  for  perjury,  it  is  not 
necessary  to  allege  that  the  witness  was  summoned  to  appear  at  the  court,  or 
that  the  false  affirmation  was  in  answer  to  a  specific  question.  For  eveiy 
person  who  appears  as  a  witness,  and  is  duly  sworn  before  a  competent  court, 
oo  the  trial  of  an  issue  there  depending,  is  '^  lawfully  required  to  depose  the 
truth.^^ — (These  words  are  made  use  of  in  the  statute.) 

S.  It  is  sufficient  to  allege  in  such  indictment,  that  the  perjury  was  commit- 
ted ia  the  trial  of  an  issue  duly  joined,  without  any  express  allegation  (hat 
the  cause  of  action  was  within  the  jurisdiction  of  the  court. 
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Suborna-  Subomatioii  of  pcrjiiry  by  the  common  law  is  an  offence  in 
^uir"  b^Mhe  Procuring  n  man  to  take  a  False  oath  amounting  to  perjury, 
commoD  ^  ^vhu  actuullv  takcs  such  oatli.  But  it  seems  clear  that  if  the 
>'«•  |M'rsoiK  intuited  to  take  such  an  oath,  do  not  actually  take  it, 

:).  It  is  nece!^<arv  (liat  it  shouKl  he  allo«:eJ,  or  at  least  that  it  should  ap- 
pear in  the  indirtmont.  that  the  facLs,  respecting  which  the  testimony  was 
given,  were  u):iteri.ii  to  the  ii^^uf  on  trial.  If  it  is  not  averred  in  the  indict- 
ment  that  the  tacts  conceniinsruhich  the  defendant  testified,  were  material  on 
the  trial,  the  court  cannot  consider  them  so,  unless  they  clearly  appear  to  be 
material  from  the  other  t-.u*is  sot  lorth  in  the  indictment    10  Mass.  Rep.  274. 

A  ca«e  of  perjurv  was  tried  at  nWi  priu^  in  the  county  of  Hampshire, before 
Panons.  1'.  .1.,  in  which  the  perjiirv  alleged  to  have  been  committed,  was  In 
swearing  t'alsely  in  an  atVuiavii  bot'ori-  a  magistrate,  intended  to  be  used  be- 
fore a  cominilfec  ol'  i\w  hon-ic  of  representatives.  There  was  no  order  of 
(he  house  to  take  the  atVidavit;  hut  it  was  obtained  l»y  the  party  interested  in 
the  suhjecl  to  be  iuifiiiretl  juto,  vi  hi?  own  accord ;  and  the  affidavit  was  vo> 
luntarih  g.ven  and  takci  be  lore  the  magistrate.  I'pon  these  facts  the  Chief 
Justice  ruled  that  there  could  be  no  legal  or  technical  perjury  in  such  a  case; 
and  the  defendant  wa<  thernipon  acquitted. — Kditor. 

CosxKiTKiT. — In  :he  ca'*e  v\  (Miapuvin  v.  Gillet,  *J  Connecticut  Rep.  40, 
which  was  an  action  o\  sinitder.  it  was  decided  that  *Mhe  taking  of  a  false 
oath,  wiltully  and  corniptM.  in  «iny  case  where  the  administration  of  an  oath 
is  lawful*  is  perinrv  /.:  common  law."  This  was  a  very  interesting  case,  re- 
served upon  a  motion  for  a  new  trial  for  the  consideration  and  advice  of  the 
nine  judges  in  the  >u|>reme  court  of  errors, — where  it  was  also  decided  that 
*^  words  chariring  a  person  with  having  given  false  evidence  under  an  oath 
administereil  l>\-  a  j«j»;iir«-  ot'ilie  peace  before  a  church  convened  for  the  pur- 
pose of  adiiiini>l(i'ing  di^i'i)iliiie  among  its  members,  are  actionable  without 
an  averment  and  proof  oi^perinl  <i.injage."  Six  of  the  judges  were  in  favour 
of  the  plaintitV.  and  of  the  pi)«ition>  above  •stated;  three  of  the  judges  were 
of  a  routrarv  opinion.  Six  ot  tbe  nine  ju(lge>  gave  the  reasons  of  their 
opinions,  at  large.  Mnrh  ingt  (ii:ii\  .tnd  learning  are  di>pboed  upon  both  sides 
of  the  4ue>tioo;  and  a*<  the  *  .s-e  !■» '.'f  ^reat  imporlancu  and  some  novelty,  the 
perusal  of  it  is  recommcmlni  to  Uw  prui«  v>ion,  more  particularly  in  New 
England,  where  it  iM>  a  pariicvil.ir  application  to  the  ecclesiastical  usages  and 
proceedings  in  that  |ari  o\  i!u-  I'nited  .^tait«.  1  he  arguments  of  tbe  judges 
are  too  long  to  be  ir.^crud  ai  i.irire  in  a  note,  but  the  following  is  an  outline 
of  the  case,  made  wiib  a  pai;icu!:n-  \itw  to  the  nature  ot  perjury  in  general, 
as  stated,  explained  and  :i{<pli(  d  ai  the  ca»e  cited. 

At  the  trial  below.  .:  \»  !•■!:«  i  \\aN  n'co\ered  !»▼  il:e  plalntitV.  The  only 
words  pr*»ved  io  i».ue  lit  t  ?i  >p,.krn  b\  the  de  ten  dan  t.  were  words  chargiog 
the  plaintitV  will)  b.iviiiL:  laken  a  t'at<i  tMth  before  a  meeting  of  the  members 
of  the  church  in  an  i- ».  lo?i.i-ti=  :il  >oiioi\.  aciing  according  to  the  usages  of 
this  staie,  as  an  «  c.  le^i.i-tical  uiinin.ii  for  ibe  adimnisirdtion  of  church  disci- 
pline. The  deiendani  n.v«\ed  :1j«^  ro;iri  to  instruct  the  jury,  that  the  words 
proved  were  no:  in  tlierrst  i\e<  a<i:oii:'.bU^  :  l»ut  the  court  instructed  the  jury 
that  lAfv  ^'«'*'  fi<:«.-Ni'£'!  f.-'.r  >c  :  and  for  this  misdirection  the  defendant  moved 
for  a  new  trial. 

In  sujipon  of  the  motion,  the  defen«lant*s  counsel  stated  the  question  to  he, 
•3}hiihtr  a  /tr.fo;;  H'o  ity:i/uy  tahehj  ht'r\iri  an  tccUsiattical  tribunal^  is  indictabU 
for  ptrjury  :  and  they  contended,  that  in  order  to  make  a  false  oath  the  sub- 
ject of  an  indictment  for  neriurv.  it  must  be  taken  before  a  tribunal  haTing 
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the  person  by  whom  he  was  so  incited  is  not  guilty  of  subor- 
nation of  perjury ;  yet  it  is  certain  that  he  is  liable  to  be  pu- 
nishedy  not  only  by  fine,  but  also  by  infamous  corporal  pu- 
nishment, {b) 

b  1  Hawk.  P.  C.  c.  69.  s.  10.     5  Bac.  Ab.    Perjury^  and  the  authorities  there  cited. 

ewil  power^  and  must  go  to  affect  the  civil  rights  of  the  party.  1  Hawk.  c« 
69.  8.  3.  They  further  argued,  that  a  church  in  this  state  has  no  civil  power ; 
that  it  is  merely  a  voluntary  association  of  individuals,  and  that  a  false  oath 
before  a  meeting  of  its  members  for  discipline,  can  affect  the  civil  rights  of 
no  one. 

It  was  admitted  by  the  counsel  for  the  plaintiff,  that  if  the  taking  a  false 
oath  before  a  church  meeting  cannot  be  perjury,  the  words  in  question  were 
not  of  themselves  actionable  ;  but  they  contended  that  in  all  cases,  in  which 
the  law  recognizes  the  administration  of  an  oath,  it  will  make  that  oath  effi- 
cacious ;  and  the  taking  of  a  false  oath  is  perjury.  That  the  law  recognizes 
the  administration  of  an  oath  before  an  ecclesiastical  tribunal  is  evident  from 
these  considerations : — First,  it  has  been  the  immemorial  usage  before  these 
respectable  tribunals,  to  receive  the  testimony  of  witnesses  under  oath : — Se- 
condly, an  oath,  in  the  case  under  consideration,  is  necessary  to  the  investi- 
gation of  truth,  the  attainment  of  justice,  and  the  advancement  of  the  best 
interests  of  religion.  A  church  is  a  body,  whose  existence  and  powers,  as 
such,  are  recognised  by  the  laws  of  the  state,  and  the  being  ^^  in  full  commu- 
nion with  the  church,^^  is  a  qualification  for  voting  in  a  society  meeting,  equal 
to  real  or  personal  estate  to  a  certain  amount.  It  was  also  stated,  that  it  had 
been  decided  by  the  superior  court  and  the  supreme  court  of  errors  in  this 
state,  in  the  case  of  Lyman  v.  Wetmore,  Supreme  Court  of  Errors,  June  term, 
1796,  that  the  taking  of  a  false  oath  before  an  arbitration,  is  perjury. 

In  the  principal  case,  the  late  learned  and  lamented  Chief  Justice  Swifl,  de- 
livered his  opinion  against  granting  a  new  trial,  as  follows.  ^^Christianity  is  a 
part  of  the  law  of  the  l«ind.  We  have  no  establishment  of  any  denomination  of 
christians;  but  all  have,  by  law,  the  power  of  supporting  and  conducting  pub- 
lic worship,  in  a  manner  conformable  to  their  own  sentiments.  From  time 
immemorial  it  has  been  the  usage  of  churches  of  every  denomination,  to 
have  ecclesiastical  tribunals,  who  are  invested  with  certain  powers  for  their 
government,  and  the  administration  of  discipline  among  their  members. — 
These  are  necessary,  not  only  for  the  promotion  of  religion,  but  for  the 
peace  and  well  being  of  civil  society.  In  the  exercise  of  their  powers,  these 
tribunals,  by  their  sentences,  can  directly  affect  the  spiritual  rights  of  their 
members,  and  indirectly  their  civil  rights.  They  may  be  said  to  be  courts 
where  justice  is  judicially  administered.  In  the  discharge  of  their  duties,  it 
is  necessary  that  they  should  investigate  the  truth  of  facts  by  the  testimony 
of  witnesses.  To  enable  them  to  do  this,  it  is  essential  that  they  should  have 
the  power  to  examine  witnesses  upon  oath ;  and  it  is  understood  to  be  the 
general  practice  for  magistrates  to  administer  oaths  in  such  cases.^^ 

**Here,  then,  are  well  known  tribunals  of  ecclesiastical  jurisdiction,  who 
possess  certain  powers  by  common  consent  and  immemorial  usage,  sanctioned 
by  law,  in  the  exercise  of  which  it  is  necessary  and  proper  for  them  to  in- 
quire into  the  truti)  of  facts  by  testimony,  and  before  whom  it  is  necessary 
and  proper  for  the  civil  magistrate  to  administer  oaths.  It  is  a  sound  princi- 
ple, that  where  an  oath  can  lawfully  be  administered,  there  false  swearing  shall 
be  deemed  perjury.  There  can  be  no  reason  to  contine  it  to  those  tribunals 
nnly.  whose  decisions  can  affect  civil  rights :  other  rights  mav  be  equally  im- 
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The  faUe  "^The  false  oath  must  be  wilful,  and  taken  with  some  de- 
oath  must    gree  of  deliberation ;  for  if  upon  tiie  whole  circnmstanccs  of 

a^7tikin  ^®  ^^"^  ^^  ^^^^^  appear  probable,  that  it  was  owing  ratii» 
with  some    to  the  weakopss  than  pen'ersenesa  of  the  party,  as  where  it 

portant^  and  equally  deserving  of  protection.  None  will  say  that  it  is  anlawful 
or  improper  to  administer  an  oath  before  an  ecclesiastical  tribunal;  forother- 
wiae  witnesses  will  not  be  under  the  obligations  of  an  oath  to  speak  the  tralfa, 
at  a  time  when  their  testimony  may  deeply  affect  the  rights  and  the  charK- 
ter  of  individuals.  It  appears  to  me,  that  justice  and  policy  require,  that 
these  tribunals,  acting  within  their  proper  jurisdiction,  should  have  the 
same  power  as  civil  courts  to  investigate  the  truth  ;  that  the  parties  who  may 
be  subjected  to  their  discipline,  should  be  protected  ag^ainst  false  accusatioiu 
by  the  punishment  of  witnesses  who  swear  falsely  ;  and  that  witnesMS  who 
are  falsely  charged  with  perjury  in  such  cases,  should  have  the  means  of  de- 
fending their  character  by  an  action  against  the  slanderer.  To  deny  thiS| 
would  be  to  encourage  perjury  and  slander.  No  man  could  consider  his  cha- 
racter safe,  as  a  party  or  witness  before  such  tribunals ;  and  it  wouM  teod 
greatly  to  lessen  their  respectability  and  usefulness  to  have  it  published  to 
the  world,  that  they  are  viewed  in  so  unimportant  a  light  by  cooiti  of  lav, 
that  perjury  might  be  committed  before  them  with  impunity,  and  their  witr 
oesses  slandered  without  redress.^' 

^  But  it  is  said,  that  we  are  incroachlng  on  the  province  of  the  legislature ; 
that  we  are  making,  not  expounding  law ;  and  are  adding  a  new  ofleoce  to 
the  criminal  code;  and  a  new  head  in  the  chapter  of  aetionabU words.  But 
this  is  no  innovation  ;  it  is  only  extending  and  applying  principles  already 
known,  to  new  and  analogous  cases ;  a  power  which  has  ever  been  exercised 
by  judicial  tribunals  ;  and  which  has  produced  the  greatest  improrements  in 
jurisprudence.  What  would  have  been  our  condition,  if  judges  at  the  cor- 
set, had  been  checked  and  restrained,  by  this  timid  doctrine,  from  the  exer- 
cise of  such  an  important  power  !  We  should  yet  have  been  in  the  iafaDcr 
of  black  letter  learning,  and  causes  might  have  been  decided  by  the  ordeal,  or 
wager  of  huttle.'' 

«'It  is  a  first  principle,  founded  in  the  nature  and  fitness  of  things,  that 
swearing  Tils- -^y,  when  under  an  oath  hn\full\  administered,  is  a  crime.  At 
first,  perjvj!\  was  confined  to  t'nisc  swearing  in  a  court  of  record  ;  it  was  then 
exteniicd  t*.  courts  not  of  record.  It  has  been  dt^cl'^r* .]  in  this  coart,  that  to 
charge  a  man  with  pcrjun  bclbrc  urhiln'tors.  is  actionable  «lai:ii€r:  and  now 
by  analogy,  we  extend  the  same  principle  to  ecclp«5iH  -m.!  ('*ibuna1s.  Here 
no  new  principle  is  introduced.  We  only  apply  ,\  well  known  principle  to 
similar  cases.  The  same  objection  might  have  been  made  to  extencfing  it  to 
arbitratoi-s ;  but  n(»  one  will  now  question  the  propriety  and  correctness  of 
that  decision;  an<l  I  have  no  doubt  that  the  doctrine  now  promulgated,  iriil 
meet  with  the  sani,^  approbation.'- 

'^  1  would  not  advise  a  new  trial. '* 

The  two  judges  Kdmond  and  God<lard,  who  dissented  from  the  majoritj, 
and  were  in  favour  of  a  new  trial,  gave  their  reasons  at  large,  which  were  in 
substance  as  follows ;  '•  If  to  take  a  false  oath  before  a  church  meeting  is  u 
indictable  oiTence,  it  must  be  on  the  ground  that  it  is  perjury  at  common  lair, 
or  perjury  by  the  statute  of  Connecticut."*     1  Stat.  Conn.  tit.  127. 

"  That  it  cannot  be  perjury  within  the  statute  must  be  admitted,  onlcssit 
can  be  shewn,  that  a  church  meeting  is,  in  legal  contemplation,  not  oob  a 
.'onrt  with  judicial  powers,  but  a  roifrt  of  record.    The  statnte  extend?  to  bo 
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xvas  occasioned  by  sarprize,  or  inadtertencjr,  or  a  misiako  of  degr«e  of 
the  true  state  of  the  question,  it  cannot  but  be  hard  to  make  ^^.c^ibera-^ 
it  amount  to  Voluntary  and  corrupt  perjury,  which  is  of  all  ^'°"' 
crimes  whatsoever  the  most  infamous  and  detestable,  (c) 

c  1  Hawk.  P.  C.  c.  6U.  s^.  2. 

other  perjurj  thaii  that  which  may  be  committed  by  si  witness  in  fi^vinff  ^^his 
deposition  in  any  court  of  record  or  upon  examination,^'  without  the  uoTawful 
procurement  of  others ;  or  who,  by  the  unlawful  and  corrupt  procurement  of 
others,  shall  ^^  commit  wilAil  and  corrupt  perjury  in  any  matter  or  cause 
whatefOf)  depending^  or  that  shall  be  depending  in  suit  and  vmriance  by  any 
wn(,  action^  6i//,  complaint  or  information  in  any  cofirt  of  record,^^  That  every 
chorch  meeting  is  a  court  of  record  they  were  not  prepared  to  say.  The 
le^lature,  and  ^'  they  only,''  have  power  ^^  to  iusiitnte  and  style  ju^ica<ort« 
and  (jficers  as  they  shall  see  necessary,  for  the  government  of  the  state.*'  1 
Stat  Cdod.  tit.  42.  c.  1.  s.  4.  This  power  has  been  exercised^  as  far  as  has 
hitherto  been  deemed  expedient.  But  in  the  distribution  of  the  power  thus 
delegated,  we  find  no  mention  of  a  church,  or  church  meeting,  as  constituting 
a  court  or  judicial  tribunal,  with  authority  to  decide  between  parties,  or  among 
their  own  members,  any  matter  of  controversy,  either  in  relation  to  their 
civil  rights,  their  doctrines  or  their  discipline." 

^*  Of  the  wisdom  or  policy  of  such  an  omission  It  is  not  our  province  to  de* 
cide.  The  fact,  however,  evinces  a  total  destitution  in  church  meetings,  of 
all  the  powers  incident  to  courts  or  officers  intrusted  with  the  execution  of 
the  laws ;  and  at  the  same  time  furnishes  evidence  of  the  deliclite  nature  of 
the  subject,  and  the  expediency  of  legislative  interference.'' 

^  If,  then,  in  the  distribution  of  judicial  powers,  by  the  General  Court  or 
Assembly,  churches  or  church  meetings,  have  received  no  share,  or  have 
been  vested  with  no  authority  judicially  to  decide  any  question  of  law,  or 
matter  of  controversy,  or  to  do  any  official  act,  required  to  be  done,  and  ne- 
cessary to  the  due  execution  of  the  laws,  they  must  be  considered  as  destitute 
of  every  requisite  essential  to  a  court.  It  follows,  that  a  false  oath  vohmta- 
rily  taken,  (and  no  other  than  a  voluntary  oath  can  be  taken  before  them,) 
although  a  gross  immorality,  is  no  more  the  crime  of  perjury  punishable  by 
the  statute,  than  a  false  oath  voluntarily  taken  in  any  other  place,  before  any 
number  of  persons  associated  by  covenant  or  agreement  to  pursue  any  mea- 
sure for  their  common  benefit  or  the  general  good. 

^^  It  remains  to  be  enquired,  whether  the  tnkino:  a  false  oath  before  a 
church  meeting  is  perjury  at  common  law.  No  definition  of  perjury  by  the 
common  law,  will  be  found  so  long,  or  so  broad,  as  to  embrace,  or  even  coun- 
tenance the  position,  that  to  take  a  false  oath  before  a  church  meeting  (such 
as  has  been  described)  is  perjury  in  any  sense  of  the  word,  recognized  by  the 
law." 

The  definitions  of  perjury,  from  2  Hawk.  83,  and  Black.  Com.  vol.  4,  p. 
136,  are  then  stated,  and  the  following  remarks  from  Blackstone,  quoted. 
<^  The  law  takes  no  notice' of  any  per; ury,  but  such  as  is  committed  in  some 
c$urt  of  justice  having  power  to  cuiminister  an  oath  ;  or  before  Aome  magistrate 
or  proper  officer,  invested  with  a  similar  authority^  in  some  proceeding  re- 
lative to  a  civil  suit  J  or  a  criminal  prosecution ;  for  it  esteems  all  others  unne- 
cessary at  least,  and  therefore  wilt  not  punish  the  breach  of  them." 

^^  But  recurrence  to  authorities  is  unnecessary.  No  precedent  has,  or  can 
be  shewn  in  support  o(  the  proposition.    The  case  of  Lyman  v.  Wetmore, 

vol..  II.  57 
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A  man  may  It  has  bccu  Said  that  no  oath  will  amount  to  peijury,  nn- 
be  indicted  less  it  be  swoFD  absolutely  and  directly^  and,  therefoi^  that 
in'i^a"^^  lie  who  swears  a  thing  according  as  he  thinks^  remember$f  or 
ing  that  he  believes,  cannot,  in  respect  of  such  an  oath*  be  found  guUQr 

does  not  bear  on  the  question.  There  is  no  analogy  between  the  powers  and 
duties  of  arbitrators,  and  church  meetings.  The  former  are  vested  with 
powers  to  determine  ctri7  rights^  and  are  sworn  ^'  faithfully  to  admiDister  jus- 
tice between  the  parties  in  the  case  submitted,  or  referred,  according  to  law." 
1  Stat.  Cono.  tit.  122.  c.  3.  s.  i>. 

"  Not  so  with  the  latter.  They  have  no  uniform  usage.  They  do  not  act 
under  the  common  law  rules  in  relation  to  the  admission  and  eaaminatioQ  oC 
witnesses,  nor  consider  them  as  obligatory  ;  they  are  bound  by  no  oath  pre- 
scribed by  law  in  relation  to  their  proceedings ;  nor  are  they  trusted,  in  any 
respect,  as  a  court  of  law  in  the  administration  of  justice."  (A  case  is  here 
stated  in  a  note,  in  which,  a  question  being  put  to  an  ecclesiastical  counsel, 
wiiether  in  the  admission  of  testimony,  the  counsel  were  governed  by  the 
rules  of  law,  or  to  take  the  scripture  for  their  rule,  it  was  resolved,  that  the 
word  of  Ood  was  the  rule  by  which  they  were  to  be  governed.) 

^^  But  it  is  said  church  members  have  civil  privileges,  which  others  do  not 
possess.  When  of  full  age,  they  may  vote  at  society  meetings,  (tit  151,  c.  1. 
s.  7.  and  tit.  144.  c.  1.  s.  2.)  liy  excommunication,  a  church  meeting  may 
deprive  them  of  this  right.  But  it  is  to  be  observed,  that  if  after  ezcomfflo- 
nication,  a  question  should  arise,  whother  the  right  to  vote  continued,  upon 
the  ground  of  a  former  right  or  qualificRtion  in  point  of  property,  before  ad* 
mission  and  after  excommunication,  the  courts  of  law,  and  not  a  church  uieet- 
ing  must  decide  it. 

^'  From  these  considerations,  it  h  inferred,  that  to  take  a  false  oath  before 
a  church  meeting,  though  an  act  highly  immoral  in  itself,  does  not  amount  to 
the  crime  of  perjury  within  the  statute,  or  by  the  common  law  ;  is  not  an  in- 
dictable offence,  and  to  charge  a  person  ivith  it,  cannot  expose  the  person 
charged  to  a  criminal  prosecution  or  punishment.*' 

Upon  the  same  side  of  the  argument,  it  was  added  (among  other  important 
matter)  by  Goddard,  J.,  that  according  to  Coke,  3  Inst  p.  165,  ^^  that  no  old 
oath  can  be  altered,  or  new  oath  raised,  without  an  act  of  parliament ;  oraoy 
oath  administered  by  any  that  hath  not  allowance  by  the  common  law,  or  by 
act  of  parliament  ;*  -  and  hence  it  was,  that  the  commissioners  concerning  po- 
licies of  insurance  would  not  examine  upon  oath,  because  they  had  no  wai^ 
rant,  either  by  the  common  law,  or  by  any  act  of  parliament ;  and  therefore 
it  was  enacted,  that  it  should  he  lawful  for  the  said  commissioners  to  examine 
upon  oath  any  witnesses. 

Chrisiianj  in  his  notes  to  Blackstonc's  Com.  vol.  4,  p.  1:^7,  says,  '^  Where 
an  oath  is  required  by  an  act  of  parliament,  but  not  in  a  judicial  proceeding, 
the  breach  of  that  oath  docs  not  seem  to  amount  to  perjury,  unless  the  statute 
enacts,  that  such  oath,  when  false,  shall  be  perjury,  or  shall  subject  the  of- 
fender to  the  penalties  of  perjury.-*  The  same  learned  judge  further  adds, 
— ^^  It  is  a  part  of  the  detinition  of  perjury,  that  the  testimony  should  be 
^^  material  to  the  issue  or  cause  in  question.-' — ^^  If  a  man  should  be  prose- 
cuted for  perjury  before  an  ecclesiastical  tribunal,  their  rules  of  evidence  and 
modes  of  proceeding,  are  so  different  from  those  which  prevail  in  a  judicial 
tribunal,  that  judges  and  jurors  might  be  much  puzzled  to  ascertain,  either 
what  was  the  issue,  or  what  testimony  was  material  to  support  it;  and  having 
no  rule^  of  evidence  by  which  they  would  judge  of  the  matepalitv  of  the  tes- 
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of  pUJiA^.  (d)    But  De  Grey,  Ld.  C.  J.,  appears  to  have  bduvet  a 
Ikid  down  k  dUTereiit  doctriiie.  (e)   And  Lord  Mansfield,  C.  J.,  [^^^  '<>  ^ 
1b  stated  to  hate  said,  « It  is  certainly  true  that  a  man  may 
be  indicted  tolt  iierjUiry  in  s\i*earing  that  he  bdieves  a  fact  to 

d  3  Inst.  166.  e  Miller's  ca&c,   3  Wils.  427.     S  Black. 

Rep.  SSI. 

timbny,  resort  must  be  had  to  the  members  of  the  church  to  prore  what  thtfj 
judged  material.''^ 

New  York. — In  the  cise  of  .Tackson  r.  Humphrey.  1  Johns.  Rep.  499.  It 
was  decided,  that  an  oath  adrninisterGd  in  Canada^  by  a  late  judge  of  a  coun- 
ty in  the  state  of  JVew  York^  was  extra-judicial  and  of  no  validity.  That  a 
jodjfe  has  no  authority  to  administer  an  oath  out  of  the  jurisdictibn  of  thie 
state,  and  that  the  witness,  in  such  case,  could  not  be  prosecuted  for  perjury. 

Id  ah  action  of  slander  for  charging  the  plaintiff  with  having  sworn 
falsely  and  committed  perjury  In  swearing  out  an  attachment,  &c.  before  n 
jostice  of  the  peace,  it  was  held,  that  as  the  statute  authorized  the  justice  to 
Issue  the  attachment  on  satisfactory  proof,  it  was  leflt  to  his  discretion  to  de- 
cide on  the  proof,  and  when  he  took  the  oath  of  the  party,  which  was  not 
legal  evidence,  this  was  held  an  error  of  judgment,  and  not  an  excess  of  ju- 
risdiction, and  the  proceeding  was  therefore  erroneous  only  and  not  Void ; 
and  perjury  may  be  assigned  in  an  oath  erroneously  taken,  especially  whilie 
the  proceedings  remain  unreversed.  10  Johns.  Rep.  169.  Van  Strenbergv. 
Korts.     1  Vent.  181.     1  Sid.  148.     Spencer,  J.,  contra. 

Pesrsylvahia. — In  order  to  constitute  perjury,  there  must  be  '*  a  lawful 
oath  admioistered  in  some  judicial  proceeding.^'  False  swearing  in  a  volnn- 
taiy  affidavit  made  before  a  justice  of  the  peace  before  whom  no  canse  is  de- 
pending, is  not  perjury,  nor  can  it  be  punished  by  indictment,  although  It  is 
a  very  immoral  and  disgraceful  transaction.  Per  Tllghman,  C.  J.  in  Shaffer, 
V.  Kintzer,  1  Binn.  Rep.  543. 

A  man  who  swears  wilfully  and  deliberately  to  a  matter  that  he  rashly  be- 
lieves, but  which  he  has  no  probable  cause  tor  believing,  and  which  is  false, 
is  guilty  of  perjury.  G  Binn.  Rep.  249.  The  Commonwealth  v.  Cornish,  la 
this  case,  Tilghman,  C.  J.  says,  ^Ot  is  contended  that  there  can  be  no  perjury 
where  a  man  believes  what  he  swears.  But  it  appears  to  me  that  a  posittta 
so  extensive  cannot  be  supported.  lie  ought  at  least  to  have  some  probable 
cause  for  belief,  unless  the  oath  be  taken  under  such  circumstances  of  haste 
or  surprise,  as  afford  no  opportunity  of  deliberation.  If  a  man  undertakes  to 
sweSr  to  a  matter  of  which  he  has  no  hwxleifge^  he  is  perjured,  althou^ 
what  he  has  sworn  turns  out  to  be  true.  3  Inst.  166.  Where  a  man  was  ad- 
yadged  guilty  of  perjury  for  swearing  to  the  value  of  goods  which  he  never 
saw  or  knew,  although  his  valuation  was  not  incorrect.  There  is  cbrmption 
in  undertaking  to  swear  positively  to  a  thing  of  which  you  have  little  know- 
ledge, and  which  you  may  know  if  you  will  take  the  trouble  to  inquire.  And 
when  there  is  this  kind  of  corruption  the  law  implies  malice.  It  is  objected, 
that  it  may  be  of  dangerous  consequence,  if  witnesses  are  convicted  for 
swearing  to  what  they  believe  to  be  true.  On  the  other  hand,  it  will  he 
more  dangerous,  if  they  are  to  escape  punishment  who  rashly  and  obstinately 
persist  in  a  false  oath,  in  a  matter  on  which  they  will  not  take  the  pains  to 
inform  themselves.  That  the  oath  of  Cornish  (the  defendant)  was  ahsohUe 
906  falu^  will  not  be  denied.  It  was  wilful  also  according  to  the  le^l  im- 
port of  that  word,  by  which  it  i<(  only  understood  that  the  oath  is  taken  with 
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he  ti*ue  which  he  must  kuuw  to  be  false." {()  It  is  further 
said  that  upon  this  question  being  agitated  in  the  Court  of 
Cuniniun  Pleas,  all  the  Judges  were  unanimous  that  hditf 
w  as  tu  be  cunsideiTd  as  an  absolute  term,  and  that  an  indict- 

/  IVi'Ifv's  i:a.M*,  1  Leach,  397. 

some  degree  ot*  deliberation,  ami  not  merely  through  Murprise  or  inadvertenofj 
or  a  mistake  of  the  true  nature  of  the  question.^'  (3  Bac.  Abr.  814.  A.)  Now 
here  was  grent  deliberation,  <ir  at  least  room  for  deliberation ;  for  there  was 
an  interval  of  two  days  before  the  tirst  and  second  oath  ;  and  the  fint  was 
taken  two  days  alter  the  affray  in  which  the  defendant  was  shot.  In  cases 
where  the  oath  was  clearly  false,  1  know  no  rule  more  reasonable,  than  to 
leare  it  to  the  jury  to  dccule,  whether  there  was  any  probable  ground  for 
mistake.'*  And  in' the  same  case,  per  Brackenridge,  J.  The  question  is,  can 
a  roan  be  guilty  of  perjury  who  believes  wliat  he  says  to  be  the  truth  ?  Pro- 
bable cause  or  reasonable  ground  of  belief,  in  a  prosecution  in  a  conne  of 
justice,  will  exempt  from  damages.  The  want  of  probable  cause  or  reason- 
able ground,  part  ratiune^  will  subject  to  the  conviction  of  perjury.  For  the 
mahce  is  an  inference  of  law,  from  the  want  of  probable  cause  or  reasonable 
ground.  I  am  not  to  be  at  the  mercy  of  the  weakness  of  a  man ;  and  the  law 
will  protect  against  the  veaknesn  as  well  as  again&t  the  actual  wickedness  of 
him,  who  attacks  my  reputation  by  an  oath  in  a  court  of  justice.  It  is  the  same 
thing  to  me  whether  it  was  his  weakness  or  actual  malice  and  wickedness^ 
that  led  him  to  take  the  oath. 

^^  It  interests  the  public  that  ra^jh  and  unadvised  swearing  a  crime  upon  ano- 
ther, should  be  restrained :  and  how  can  this  be  done  if  the  only  inquiry  shall 
be,  whether  the  weak  man  really  thought  that  which  he  swore  was  true.^^ 
^^  It  ought  to  bo  at  a  man's  ri»({ue  to  undertake  to  swear  positively  under  cir- 
cumstances where  be  ought  to  have  mistrusted  his  vision,  and  could  not  be 
certain  as  to  what  be  umlertouk  to  say  be  positively  saw.'' 

In  the  case  Ke<publica  v.  Kobert  Newell,  3  Veates'  Keports.  407,  it  was 
decided  that  in  an  indictment  for  perjury  in  answering  interrogations  on  a 
rule  to  shew  cau!«c  why  an  attachment  should  not  issue  for  a  contempt,  kc. 
in  a  civil  suit,  the  interrogatories  may  be  entitled  as  between  the  state  and 
the  party,  and  the  perjury  be  assigned  in  the  an^iwcrs  thereto,  before  the  at- 
tachment actually  issued.  It  wa!»  also  decided  that  such  indictment  is  suffi- 
ciently certain,  by  averring  that  the  party  was  sworn  in  due  form  of  2air. 
After  a  conviction  in  this  case,  the  following  reasons  were  tiled  in  arrest  of 
judgment.  1.  That  the  athdavit  on  which  the  perjury  is  assigned,  is  stated 
to  be  on  an  interrogatory  filed  l>etween  the  (\)mmon wealth  and  the  defen- 
dant, on  the  part  of  the  Commonwealth,  without  stating  any  proceeding  ou 
the  part  of  the  Commonwealth  and  the  detcndant,  in  which  the  .said  afBdavit 
would  be  material.  Jd.  For  that  it  is  not  stated  that  the  defendant  took  an 
oath  on  the  Holy  (io^pol  of  God,  or  in  the  presence  of  .\lmighty  God,  by  up- 
lifted hand.  3d.  For  that  in  the  assignment  of  the  perjury  it  is  not  stated  that 
he  did  fahtly.  corruptly  ixud  voluntarily  swear.  4.  That  the  said  indictment  is 
insensible,  ^c.  Tlie  opinion  of  the  court  was  delivered  by  Smithy  J.  in  which 
these  objections  are  ail  overruled,  and  the  motion  in  arrest  of  judgment  de- 
nied. The  opinion  contains  a  statement  of  the  reasons  and  authorities  upon 
which  it  is  founded,  to  which  the  reader  must  be  referred. 

The  third  reason  in  arrest  of  judgment  was  considered  as  most  material, 
"nil  iiie  learned  judge  states  at  large  the  grounds  and  authorities  upon  which 
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ment  might  be  supported  upon  8ucli  a  statement  (g)  But  it 
lias  been  holden  tbat  perjury  cannot  be  assigned  upon  an  as- 
sertion,  the  correctness  of  which  depends  upon  tlie  construc- 
tion of  a  deed.  (A) 

g  Annn.  C.  P.  Mirh.  T.  1780.     1  Hawk.  h  Rax  r.  Crospigiiy,  cor,  Kenyon,  C,  J.     1 

P.  C.  c.  69.  9.  7.  note  (a),  p.  88.  (cd.  1795.)  Ksp.  280. 


it  was  overruled.  He  first  goes  into  a  comparison  between  the  English  sta- 
tute of  5  Eliz.  c.  1).  and  the  statute  of  Pennsylvania ;  and  then  says,  ^-  the  law 
18  perfectW  ascertained,  that  one  may  be  guilty  of  perjury  at  common  law,  in 
respect  of  a  false  oatli  taken  by  him  in  his  own  cause,  in  answer  to  questions 
put  to  him  in  a  court  of  law  having  power  to  purge  him  upon  oath  concern- 
ing hit  knowledge  of  the  matters  in  dispute.-'  1  Kol.  Ab.  40,  pi.  15.  83,  pi. 
D.  Cro.  El.  609  So  also  in  a  court  of  equity.  1  Leon.  127.  Cro.  El.  135. 
905.  1  Sid.  244.  1  Hawk.  c.  69.  s.  5.  The  precedents  as  to  the  terms 
falsely^  vohmtarify  and  corruptly^  are  then  referred  to,  viz.  Kex  v.  Oates,  5  St. 
Tri.  4  &  70.  3  St.  Tri.  r>Gl.  10  St.  Tri.  20G.  Tremain's  pleas  of  the  crown, 
there  are  thirteen  precedents,  from  p.  130  to  ]i>7.  Crown.  Circuit  Comp. 
308  to  334  Clifts'  Entries,  399.  401.  5  Mod.  313.  Co.  Entr.  1C4.  6.  357. 
a.  On  the  other  hand,  in  the  same  book,  165.  6,  Uast.  Entr.  481,  the  above 
mentioned  terms  are  not  used. 

In  Officium  Clerici  PacM,  fol.  87.  there  is  au  indictment  resembling  the 
present  case.  Again  in  West^s  Symbol,  119,  6.  Sect.  160,  a  similar  form  oc- 
curs, and  in  the  same  book  and  page.  Sect.  161.  and  in  p.  138,  Sect.  241.  The 
result  is,  that  at  the  common  law  the  forms  of  indictments  are  not  uniformly 
the  same;  but  the  word^ /iii«e/^,  corrtiptly  and  isil/ulhj^  as  applied  adjectlvely 
or  adverbially  to  the  act  of  swearing,  are  mere  expletives  to  rweU  the  im- 
tence^  In  the  language  of  Lord  llardwicke.  1  Atky.  50.  We  find  no  adjudged 
case  or  dieium  in  the  books,  that  such  words  are  appropriate  terms  of  art, 
descriptive  of  the  crime  of  perjury,  as  mtirdravit  in  murder,  &c.  On  the 
contrary,  we  iind  it  laid  down  by  the  judges,  tint  an  indictment  for  perjury 
at  common  law,  does  not  require  so  much  certainty  as  on  the  statute,  and  tliat 
it  need  not  be  in  a  court  of  record,  or  matter  material  to  the  issue.  5  Mod. 
348.  1  Sid.  106.  In  Cox^s  case  (Leach  69)  it  was  agreed  by  ten  judges  unani- 
mously, that  the  word  wilfully  was  not  essentially  necessary  in  an  indictment 
for  perjury  at  common  law,  though  it  was  essential  in  an  indictment  for  per- 
jury on  the  Statute  of  5  Eliz.  c.  9,  because  the  term  •atilfnl  in  the  Statute,  is  a 
material  description  of  the  offence  ;  still  it  must  appear  by  the  indictment  that 
the  oath  was  wUfuUy  false.  The  indictment  in  this  case  in  its  conclusion, 
negatived  by  express  averments,  the  truth  of  the  oath,  &c.  viz.  ^^  that  the 
said  K.  N.  the  day  and  year  aforesaid,  at  C.  albresaid,  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind  and  disposition,  iu 
manner  aforesaid,  did  kno:i;ingly^  falsely^  wickedly^  maliciously  and  corruptly 
commit  wilful  and  corrupt  perjury ,^''  &,c.  though  it  was  not  averred,  that  the 
defendant  ^d  falsely^  corruptly  and  voluntarily  swear.,  6i:c. 

According  to  a  MS.  report  of  the  case  United  States  v,  Passmore,  C.  C. 
April,  1804,  referred  to  in  Wharton^s  Digest,  p.  151,  it  was  decided  in  that 
court,  that  the  8th  section  of  the  act  of  Congress  ot  1790,  only  relates  to 
perjuries  committed  in  judicial  proceedings  In  the  United  States  courts,  and 
does  not  extend  to  all  cases  of  perjury  in  depositions  taken  under  the  autho- 
rity of  the  United  States.  .\nd  in  United  States  v.  Passmore,  C.  C.  4  Dall. 
372,  it  was  also  decided  that  the  act  of  19th  December.  180:^.  repealing  tho 
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The  important  requisites  in  the  case  of  peijul^  ^PP^^  ^ 
be  those ;  the  false  oath  must  be  taken  in  a  judmal  pAieeddng, 
before  a  competent  jurisdictionf  and  it  must  be  material  to  fh 
question  depetiding.  (i) 
[*1754]      "^With  respect  to  tlie  falsity  of  the  oath  it  should  beobsenr- 
The  oath    ed  that  it  has  been  considered  not  to  be  material  whether  the 
msc.^"      fact,  which  is  sworn,  be  in  itself  true  or  fidse ;  for»  howso- 
ever the  thing  sworn  may  happen  to  prove  agreeable  to  the 
truth,  yetf  if  it  were  not  known  to  be  so  by  him  who  swears  td 
it^  his  offence  is  altogether  as  great  as  if  it  had  been  biatf 
inasmuch  as  he  wilfully  swears  that  he  knows  a  tluiie  t5  be 
true  which  at  the  same  time  he  knows  nothing  of,  aiid  iin^- 
dently  endeavours  to  induce  those  before  whom  he  s^rears  to 
proceed  upon  the  credit  of  a  deposition,  which  any  Strang 
might  take  as  well  as  ho.  {k) 
The  oath        The  oath  must  be  taken  cither  in  a  judicial  proceedingi 

t  By  Lord  Mauffieldi  C.  J.,  in  Rex  r.  Av-  1764;  and  subsequently  considered  of  by  the 

iett|  1  T.  R.  69.  Jud^eSf  MS.    And  see  per  Lawrencci  J.,  is 

h  I  Hawk.  P.  C.  c.  69.  s.  6.  Rex  r.  Kd-  Rex  r.  Ahiwbey  and  otherFyS  T.  R.  61^. 
wmrdiy  cor.  Adamc,  B.,  Shmrsburif  Lent  Ass. 

'bankrupt  law,  was  a  bar  to  any  prosecution  for  perjury  before  the  commu- 
dooers,  committed  previous  to  the  passing  of  the  repealing  act  For  this  po- 
sition the  counsel  for  defendant  cited  1  W.  Black  Rep.  451.  I  Hale,  291. 
526.  1  Hawk.  306.  4  vol.  U.  8.  Law«,  523.  21)2.  Dall.  (District  Attorney) 
contended,  1st.  that  notwithstandhig  the  repealing  act,  the  perjury  charged 
was  indictable,  under  the  bankrupt  law,  as  an  incident  to  the  executioo  of 
the  commission, — and  cited  U.  S.  Laws,  vol.  5,  Gl,  s.  21.  6  Bac.  Abr.  384. 
390.  2  Leach,  010.  Co.  B.  L.  7.  5  Geo.  11.  c.  30,  s.  44.  6  vol  95,  9.  14. 
5  vol.  238.  6  vol.  03.  1  vol.  113,  s.  32.  2  Hawk.  87.  c.  09,  s.  4,  and  nnmc- 
rous  other  books.  Also  1  Hawk.  306.  Bro.  Abr.  203.  1  Hale,  291.  5S5. 
2  Hale,  190.  2d.  That  the  perjury  charged  was  indictable  independent  of 
the  bankrupt  law,  upon  the  general  penal  act,  (1  vol.  108,)  inasmuch  as  the 
provisions  of  the  bankrupt  law  do  not  create  the  offence,  are  affirmative,  and 
not  repugnant ;  and  with  respect  to  the  punishment,  are  cumulative.  Cowp. 
297.  2  Hale,  705.  4  Burr.  2026.  23  Geo.  II.  c.  13.  Leach,  253.  I  Hawk. 
306.  B.  1.  c.  40.  8.  5.     Leach.  715.     2  Hale,  191,  2. 

Two  defendants  cannot  be  joined  in  an  indictment  for  perjury.  Respubl^ 
cav.  Goss&  al.  2  Yeates'  Rep.  47.— adjudged  2  Str.  921.  2  Burr.  985.— and 
on  an  indictment  for  perjury  on  a  trial  at  rit^i  prius^  the  posUa  must  be  pn^ 
duced  in  evidence.     Respublica  r.  Goss  &  al.  2  Yeates,  479. 

On  an  indictment  for  perjury,  the  day  on  which  the  oiTence  was  committed 
must  be  precisely  stated,  rnited  States  r.  Bowman,  C.  C.  April,  1809.  MS. 
Reports,  referred  to  in  Wharton's  Dig.  155. 

In  the  case  of  Kramer  v.  The  Commonwealth,  in  error,  it  was  decided 
that  the  courts  of  (Quarter  Sessions  fur  this  state  have  jurisdiction  of  ptrjw^^ 
Also,  that  persons  convicted  of  perjury  are  liable  to  fine  and  imprisonment  it 
hard  labour,  but  not  to  any  particular  kind  of  treatment  as  to  diet  or  disci- 
pline. A  sentence  therefore  which  adjudges  that  the  convict  shall  be  coo- 
iined,/rc/,  clothed  and  treated  as  the  law  directs,  is  erroneous.  3  Binn.  Rep 
577 
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or  in  some  other  {mblic  proceeding  of  the  like  natui*ey  wliere-  must  be 
in  the  king's  honour  or  interest  are  concerned ;  as,  before  ^^f^^J"  ^ 
commissioners  appointed  by  tlie  king  to  inquire  of  the  for-  pro^edins. 
feitures  of  his  tenants,  or  of  defective  titles  wanting  the  su]^ 
ply  of  the  king's  patents.  But  it  is  not  material  whether  the 
courts  in  whicn  a  false  oath  is  taken,  be  a  court  of  record  or 
notp  or,  whether  it  be  a  court  of  common  law,  or  a  court  of 
equity,  or  civil  law,  &c.,  or  whether  the  oath  be  taken  in  the 
face  of  the  court,  or  out  of  it  before  persons  authorized  to  ex- 
aniiiie  a  matter  depending  in  it;  as,  before  the  sheriff  on  a 
writ  of  inquiry,  &c. ;  or  whether  it  be  taken  in  relation  to  the 
merits  of  a  cause,  or  in  a  collateral  matter ;  as,  where  one 
who.  offers  himself  to  be  bail  for  another,  swears  that  his  sub- 
stance is.  greater  than  it  is.(i)  But  neither  a  false  oath  in  a 
mere  private  matter,  as  in  making  a  bargain,  &c.,  nor  the 
breach  of  a  promissory  oath,  whether  public  or  private,  are 
pnoishable  as  perjury,  (m) 

In  a  case  where  perjury  was  assigned  upon  an  affidavit  of 
an  attorney  of  the  Court  of  Ring's  Bench,  made  in  answer  p^,^.^ 
*tQ  a  chai^  exhibited  against  him  in  a  summary  way,  for  [/175j] 
having  in  his  possession  blank  pieces  of  paper  with  affidavit 
atam^  and  the  signatures  of  a  master  extraordinary  in  chan- 
oery  and  another  person  at  the  bottom  of  the  papers,  an  ob- 
jection was  taken  in  arrest  of  judgment  that  the  indictment 
da  not  shew  that  the  affidavit  of  the  defendant  was  made  in 
Ujf  legal  proceeding.  It  was  urged  that  the  court  had  no 
ij^t  to  call  on  the  defendant  summarily  to  answer  any  com- 

ent  against  him  merely  because  he  was  an  attorney,  un- 
in  a  case  touching  the  defendant's  office  as  an  attorney, 
in  bis.  conduct  towards  some  of  the  suitors  of  the  court,  or  for 
a  breach  or  contempt  of  some  rule  or  order  of  tlie  court,  or 
for  some  matter  touching  the  proceedings  or  process  of  the 
court,  none  of  which  were  stated ;  or  if  the  paper  found  in 
the. defendant's  custody  could  have  been  the  object  of  a  sum- 
maigr  inquiry,  (not  having  been  used  or  attempted  so  to  be, 
Bor  having  a  proper  stamp)  it  could  only  have  been  in  the 
Court  of  Chancery,  where  the  paper  could  have  been  used,  if 
at  all,  -and  not  in  the  Court  of  King's  Bench,  wherefore  all 
the  proceedings  respecting  it  were  coram  non  judice,  and 
could  not  be  the  subject  of  an  indictment  for  perjury.  But 
this  objection  was  afterwards  abandoned,  (n)  ^ 

It.  has  been  doubted,  whether  a  false  oatli  taken  in  Doc- 
tora'  Commons,  for  the  purpose  of  obtaining  a  marriage 
Keencef  amounts  to  perjury,  (o)  And  the  same  doubt  was 
WberUuned  in  a  subsequent  case,  where  the  defendant  was 

I  t  Hawk.  P,  C.  c.  69.  s.  3.    5  Bac  Ab.  63.    The  point  was  submitted  to  the  conside- 

fujurVf  (A).  ration  of  the    twelve    Judges,    and  eeveral 

m  ia.  IbuL  times  agitated  ;  but  the  result  was  not  coin^ 

n  Rex  V.  Crossley,  7  T,  R.  317.  municated,  as  the  prisoner  died  in  Newgate. 
A  Alexander's  case,  O.  B.  1767.    1  Leach 
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Ana  ii  iiiu*' 
t)C  tnkeii 
be  full*  a 
''Oin{iotfiit 

'ioii. 


iiidi.  !rfl  tor  ]R*ijury  in  an  affidavit  in  Doctors'  Commons,  in 
Older  to  (»bt»in  a  iiccnre  to  marry  one  C.  Hill,  spinstery  to 
^vhich  lie  swore  that  lie  knew  no  lawful  impediment,  whems 
in  triitii  and  in  fact  he  knew  she  was  tlie  wife  of  another 
man.  (p) 

*As  a  suit  will  be  abated  by  the  death  of  a  ro-plaintifl^ 
unless  the  death  be  suggested  acconling  to  the  statute  8  and 
9  WuK  III.  c.  1 1.  s.  G.,  it  has  been  ruled  that  if  a  co-plaintiff 
dicy  after  issue  joined^  a  trial  without  such  suggestion  oh 
the  i-econl  would  be  exira-judicialf  and  that  no  perjmy 
rould  be  assigned  u|)on  any  false  evidence  given  at  sacb 
trial,  (r/) 

The  oatii  must  bo  Uiken  befcti'e  a  competent  jurisdictioik 
that  is,  befoix*  some  person  or  persons  lawfully  authoriied  to 
administer  it.     So  that  a  false  oath  taken  in  a  court  of  r- 
(|uests,  in  a  matter  concerning  lands,  has  been  holdcn  not  to  be 
indictable,  tliat  court  having  no  jurisdiction  in  such  cafle&(r) 
And  it  seems  clear,  that  no  oath  whatsoever  taken  before  per- 
sons acting  meivly  in  a  private  capacity,  or  before  those  who 
take  upcm  them  to  administer  oaths  of  a  public  nature^  with- 
out legal   authority  for  their  so  doing,  or  before  those  who 
arc  legally  authonzed  to  administer  some  kinds  of  oaths, 
but  not  those  whicli  happen  to   he   taken   before   tbem,  or 
c^en  bet'oiT  th<»se  who  take  uiH>n  them  to  administer  justice 
by  virtue  of  an  authority  seemingly  colourable,  but  in  tniA 
unwarranted  and  merely  void,  can  ever  amount  to  perjuries 
in  On  «'yc  of  ilio  law,  because  tiivy  ai'cof  no  manner  of  force, 
hut  arc  alto;!;«*tlicr   idle.  («)      But  a  false  oath  taken  before 
j'^lTf)?]  *comniissioiirrs  whose  commission  at   the  time  is  in  strict- 
ness determiniMl  hy  the   demise   of  the    king  is  perjury,  if 
taken  hcloro  such  time  as  the  commissioners  had  notkfie  of 
the  demise:  lor  it  would  he  of  the  iitmost   ill  consequence 
in  such  case  to  make  th<*ir  proceedings  wholly  void.  (I) 
Tiic  nntii         The  oath  must  he  material  to  the  question   deiiending:  for 
inu?i  hi-       if  it  he  wholly  Inreii^n  from  the  purpose,  or  altogetlier  ia- 
"hr  ru'i-.'    material,  and"  iiciti'.rr  in  any  way  pertinent  to  the  matter  in 
iHin  cii-       (piestion,  nor  tending  to    aggravate    or   extenuate  the  dt- 
iMniiii.'.      niages.  nor  likuly  i.o  induce  the  jury  to  give  the  readier  cretfi 


w  \VfM)Ji..;ii»'s  •M-i-.  ().  II,  ITil'.  1  Li'iic'; 
tjj  ijnti:  (a).  Tilt  jui.Ji  :■■  .■  'I  ii*  i«»  i;  tv.-  heeii 
*iilMnitlr«'  ;«Imj  in  iM*-  ■  .i-«-  !•>  Ihr  c. •!»-;. '•  -.'- 
Tioi»  'if  the  twiflvr  Jwdj;*  »  ;  bnl  tiirir  »';>iiiij.!i 
was  lint  publicly  t  tuniiii.Mir;iif.:l.  In  ;{  Cnit. 
Cfiin.  I..  7I:J.  a  pp'-i-li  iit  i^  };ivcii  of  :iii  iti- 
forin:ilif»ii  by  ilic  At!«>riii  y-<it  n«'ral  tor  .•  mi  — 
(Icinriiiior  in  procunn-:  -i  njarilJi;;r  uilii  :■.  n:i- 
nor,  hv  <.i!j>»'  :»r,e2;tii«'!»>  :  aiwl  isi  liit-iuiti- '»;), 
it  iv  sjii'l.  ''I'  srpiii"-  -loii'itlul  \vi:Pti]«T  ;iii  iii- 
liicliiu  ni  fiT  prri'iry  .'oisld  liavr  In-tMi  -up- 
pnrt','<1  in  ihi-  ru.r  ;  I-ut  it  smn-.  ni'jsl  p'nb?.- 
Mc  that  it   Hiiiihi."     Aii'i    1    I-tarli  GJ.  •-  n - 


r  Haston  r.  Gourh,  3  Salk.  269. 

5  1  Hiiwk.  P.  C.  c.  69.  s.  4.  and  Uw  *u'> 
litif^  there  cited;  and  4  Black.  Com.  IJ?* 
v\iiri<^  il  iH  -said  *«  it  i$  much  lo  be  queSiJ^ 
how  iar  any  niaf^tstratr  i»  jufiifiable  ia  li^ 
a  voluntiiy  qfidtini  in  any  cxirA-jitfK^ 
inait'M,  aji  is  now  loo  frequent  upon  t^ 
].rtty  fncasion,  since  it  is  niftiT  than  po«'*' 
thai  by  such  idle  oaths  a  man  may  lr*i;o«=*.' 
in  foro  coTUcientiQ  incur  the  suilu  anc*"-'* 
sa.ne  time  evade  the  temporal  penala*  -^ 
perj  iry." 

/  IHawk.  P.  C.  c.  6?.  f.  4.    SBi:-^'" 
PiTiunu  CA). 
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to  the  substantial  part  of  the  cvitlence,  it  cannot  amount  to 
})erjurjf  because  it  is  wliolly  idle  and  insignificant;  as, 
"where  a  witness  introduces  his  evidence,  with  an  impci'ti-' 
iient  preamble  of  a  story  concei*ning  previous  facts,  not  at 
all  relating  to  what  is  material,  and  is  guilty  of  a  falsity  as  to 
fluch  facts.  («)  And  it  appears  to  have  been  determined,  that 
where  a  witness  being  asked  by  a  judge  whether  A.  brought 
a  certain  number  of  sheep  from  one  town  to  another  all 
together,  answered,  that  lie  did  so,  whereas  in  truth  A.  did 
kiot  bring  them  all  together ;  but  part  at  one  time  and  part 
at  another  J  yet  such  witness  was  not  guilty  of  perjury,  be-* 
cause  the  substance  of  the  question  was,  whether  A.  did 
bring  thmn  at  all  or  not,  and  the  manner  of  bringing  them 
was  only  a  circumstance.  And  that  upon  tlio  same  ground 
where  a  witness,  being  asked  whether  a  particular  sum  of 
money  were  paid  for  two  things  in  controversy  between  the 
partlesy  answered  that  it  was,  whereas,  in  truth,  it  was  paid 
only  for  one  of  them  by  agreement,  such  witness  ought  not 
to  be  paniriied  for  perjury ;  because,  as  the  case  was,  it  was 
not  material  whether  the  sum  were  paid  for  one  or  both. 
And  it  is  also  said  to  have  been  resolved,  that  a  witness 
who  swore  that  a  man  drew  his  dagger,  and  beat  and 
woonded  J.  8.,  whereas  in  truth  he  beat  him  with  a  staff, 
*wa8  not  guilty  of  perjury,  because  the  beating  only  was  [*I758] 
material,  {x) 

Bat  upon  these  decisions  it  is  remarked,  that  perhaps  in 
all  fliese  cases  it  ought  to  be  intended,  that  the  question  was 
put  in  soch  a  manner,  that  the  witness  might  reasonably  ap« 
prehend  that  the  sole  design  of  putting  it  was  to  be  informed 
of  the  snbstantial  part  of  it,  which  might  induce  him  through 
inadvertency  to  take  no  notice  of  the  circumstantial  part, 
and  give  a  general  answer  to  the  substantial ;  for  otherwise, 
if  it  ajppear  plainly  that  the  scope  of  the  question  was  to  sift 
hifll  ta  to  his  knowledge  of  the  substance,  by  examining  him 
strictly  concerning  the  circumstances,  and  he  give  a  parti- 
cular and  distinct  account  of  the  circumstances  which  after- 
wards appears  to  be  false ;  surely  he  cannot  but  be  guilty  of 
peijuryy  inasmuch  as  nothing  can  be  more  apt  to  incline  a 
jury  to  give  credit  to  the  substantial  part  of  a  man's  evi- 
dence, than  his  appearing  to  have  an  exact  and  particular 
itnowledge  of  all  the  circumstances  relating  to  it.  (y)  And 
it  is  finpoken  of  as  a  reasonable  opinion,  that  a  witness  may 
be  gonty  of  perjury  in  respect  of  a  false  oath  concerning  a 
mtrt  circomstance,  if  such  oath  have  a  plain  tendency  to 
corroborate  the  more  material  part  of  the  evidence ;  as  if,  in 
trespass  for  spoiling  the  plaintiff's  close  witfi  the  defendant's 
slieep,  a  witness  swears  that  he  saw  such  a  number  of  the  de- 

ti  Rm  ».  Griepe,  1  Ld.  Rayro.  256.   5  fiac.      P.  C.  c.  69.  ?.  8. 
Ab.  Perjwy,  (A).  y  1  Hawk.  P.  C.  c.  69.  0.  8. 

X  2  Roll.  41, 42,  369.    Hetl.  97.    1  Hawk. 
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fendant's  slicep  in  the  close ;  and  being  asked  how  he  luie«r 
them  to  be  the  defendant's,  swears  that  he  knew  them  bj 
sucli  a  mark,  which  lie  knew  to  be  the  defendant's  mirk, 
whereas,  in  tiiith,  the  defendant  never  used  any  such  mark.  {%) 
And  it  appears  to  have  been  holden  not  to  be  necessary 
that  it  should  appear  to  what  degree  the  point  in  which  a 
man  is  perjured  was  material  to  the  issue,  and  that  it  will 
be  sufficient  if  the  point  were  circumstantially  materiaL  (a) 
[*1759]  *And  still  less  is  it  necessary  that  the  evidence  be  sufident 
for  the  plaintiff  to  i*ecovcr  upon,  since  evidence  may  be  very 
material,  and  yet  not  full  enough  to  prove  directly  the  point 
in  question,  (b)    In  a  modem  case  where  A.  advanced  monej 
to  B.  on  two  distinct  mortgages,  upon  one  of  which  the  secu- 
rity was  insufficient,  and  B.  assigned  the  equity  of  redemption 
in  both  to  C,  who  assigned  the  insufficient  estate  to  an  insol- 
vent, and  filed  a  bill  against  A.  to  i-edeem  the  other,  to  whidi 
bill  A.  put  in  his  answer,  and  therein  denied  having  had  notice 
of  the  assignment  to  the  insolvent;  it  was  holden  that  tiio 
notice  was  a  material  fact  upon  which  perjury  might  be  as- 
signed, (c) 
A  man  may       It  should  be  observed,  that  a  man  may  be  as  mncfa  per- 
^  an^oath  j^i'^  ^7  ^^  ^^^^  taken  by  him  in  his  own  cause,  eitber  in  an 
ukaninhit  answer  in  chancery,  or  in  an  answer  to  interrogatories  con- 
owa  cauM.  coming  a  contempt,  or  in  an  affidavit,  &c.  as  by  an  oath  taken 
But  a  false  ^7  ^^  ^  ^  witness  in  the  cause  of  another  perBQii.(d)     But 
iwnAcidoei  the  oath  must  be  taken  by  a  person  sworn  to  depose  the  truth; 
uDdeT'The    *"*  ^  ^^^^^  venlict  docs  not  come  under  the  notion  of  perjoiy, 
notion  of     bccause  the  jurors  do  not  swear  to  depose  tlie  truth ;  but  only 
perjury.       to  judgc  truly  of  the  depositions  of  others,  (c) 
iiiinotne-       A  further  point  of  general  application  may  be  mentioned, 
^^11^^      namely,  tliat  it  appeai-s  not  to  be  important  whether  the  fiUse 
false  oath    Oath  Were  credited  or  not,  or  whctlicr  the  party  in  whose  we- 
diied  *^"*    judice  it  was  taken  were  in  the  event  any  ways  dami^^by 
it ;  for  the  prosecution  is  not  grounded  on  the  damage  to  the 
party,  but  on  the  abuse  of  public  justice,  (fj 
r***^fi*^i       '"  some  cases,  where  a  false  oath  has  been  taken,  the  party 
[  1760]  #niay  be  prosecuted  by  indictment  at  common  law,  though 
In^'some**    the  offcucc  may  not  amount  to  perjury.    Thus  it  appears  to 
cases,         have  been  holden,  tliat  any  person  making  or  knowingly  naing 
though  not  any  false  affidavit  taken  abroad,  (though  a  perjury  could  not 
aT^^^uo*.  1^®  assigned  on  it  here)  in  order  to  mislead  our  courts  of  jutice 
is  punishable  by  indictment  as  for  a  misdemeanor :  and  Lord 
Ellenborough,  C.  J.  said,  <<  tliat  he  liad  not  the  least  doubt, 
that  any  person  making  use  of  a  false  instmment  in  order  to 

M  5  Bac.  Ab.  Perjury,  (A).    1  Hawk.  P.  C.  JV.  P.  R.  138. 

c.  69.  s.  8.  d  \  Hawk.  P.  C.  c.  69.  s.  5.     5  Bac.  Ab, 

a  Rex  V.  Griepe,  1  Ld.  Raym.  258.  Perjury  (A). 

6  Reg.  t.  Rhodes  and  Cole,  2  Ld.  Raym.  r.  Id.  Ibid, 

W7.  ^    ,     «  J^  W*^*'-  P-  ^-  <^-  «9-  ».  9.    5  Bac.  Ah. 

c  Rex  r,  Pepys  cor,  Kenyoo,  C.  J,.  Pcakc,      Perjurtf,  (A). 
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prevent  the  course  of  justice  was  guilty  of  an  offence  punish- 
-able  by  indictment'^  {g) 

^    We  may  now  proceed  to  consider  the  statute  5  Eliz.  c.  9.  Sututeg 
and  other  statutes  which  relate  to  the  offence  of  perjury.  Mriunf.  ^ 

The  statute  5  Eliz.  c.  9.  (made  perpetual  by  £9  Eliz.  c«  5.  5  ^\^^  c.  9. 

'  s.  2.  and  21  Jac.  I.  c.  28.  s.  8.)  enacts  (by  s.  3.)  <<  that  all  and  ••  3.  'pkh 
every  such  person  and  persons  which  shall  unlawfully  and  cor-  ^"j|jJ5g*2f 

iruptly  procure  any  witness  or  witnesses  by  letters,  rewards,  ^mmU 
promiseSf  or  by  any  other  sinister  and  unlawful  labour  or  P^Qury  >» 
means  whatsoever,  to  commit  any  wilful  and  corrupt  perjury,  fn^,^t)"w 

.  in  any  matter  or  cause  whatsoever  now  depending,  or  which  writ,  2c. 

.  hereafter  shall  depend  in  suit  and  variance,  by  any  writ^  action,  co°centtBg 

'  billf  complaint  or  information,  in  any  wise  touching  or  con-  ^^^  ^ 

.'  ceming  any  lands,  tenements  or  hereditaments,  or  any  goods,  or  wbeo 
chattd%  debts  or  damages,  in  any  of  the  couiis  before  men-  *^^J!!L. 

.  tioMd,  (A)  or  in  any  of  the  queen's  majesty's  courts  of  record  raMnein> 
or  any  leet^  view  of  frank  pledge  or  law-day,  ancient  demean  ^^iam  pu- 

'  *coort,  hundred  court,  court  baron,  or  in  the  court  or  courts  [^1761} 
of  the  stannary  in  the  counties  of  Devon  and  Cornwall ;  or  J* J»We  by 
shall  likewise  unlawfully  and  coiruptly  procure  or  suborn  any  of  4oh^ 

'  witness  or  witnesses,  wliicli  shall  be  sworn  to  testify  in  perpe- 
famm  rei  memoriani ;  that  then  evciy  such  offender  or  offen- 
ders shall  for  his,  her  or  their  said  offence,  being  thereof  law- 
'.  fully  convicted  or  attainted,  lose  and  forfeit  the  sum  of  forty 
pounds.'^ 

Thefourtli  section  enacts,  tliat  ^^  if  it  happen  any  such  of-  s.4.  Such 
fender  or  offenders,  so  being  convicted,  or  attainted  as  afore-  °^•°^^ 
said,  not  to  have  any  goods  or  chattels,  lands  or  tenements,  to  g^,^  ^^ 
the  vahie  of  forty  pounds,  that  then  evei^  such  |)crson  so  being  to  the  ▼■- 
convict  or  attainted  of  any  of  the  offences  aforesaid,  shall  for  }o*g2§br^* 
his  or  their  said  offence  suffer  imprisonment  by  the  space  of  impriton- 
one  half-year,  \(ithout  bail  or  main-prize,  and  to  stand  upon  ■n«o^  uid 
the  pillory  the  gpacc  of  one  whole  hour,  in  some  market  town,  S^uJL, 
next  adjoining  to  tlie  place  where  the  offence  was  committed, 
in  open  market  there,  or  in  the  market  to>^ii  itself  where  the 
offence  was  committed." 

The  fifth  section  enacts,  "  That  no  person  or  persons,  being  s.  s.   Per- 
80  convicted  or  attainted,  be  fi-om  tlienceforth  receiv«J  as  a  J?cid*Mt 
witness  to  be  deposed  and  swoi'n  in  any  court  of  record  (within  to  bo  n- 
England,  Waks,  or  the  marches  of  the  same,)  until  such  time  <»>^^  ^ 
asthe  judgment  given  against  the  said  }>ei*son  or  persons  shall  untiTjudg- 
be  reversed  by  attaint  or  otherwise ;  and  that,  upon  every  ment  re- 
such  revei*sal,  the  parties  grieved  to  recover  liis  or  their  ^"«d- 
damages  against  all  andiievery  such  person  and  persons  as  did 

g  Omealy  v.  Newell,  8  East.  304.  rity  by  virtue  of  the  kind's  comminion,  patent 
h  Viz,  (as  in  s.  1^  <<  the  king*6  Courts  of  or  writ,  to  hold  plea  of  land,  or  to  examine. 
Chancery,  the  Star  Chamber,  the  Whitehall,  bear  or  determine  any  title  of  landi,  or  any 
or  elsewhere  within  any  of  the  king's  domi-  matter  or  witnesses  concerning  the  title,  right 
nioni  of  England  or  Wales,  or  the  marches  or  interest  of  any  lands,  tenenentii  or  here- 
of the  same,  where  any  person  or  persons  ditaments.'' 
haTe  or  from  thenceforth  shoi»W  have  autho- 
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procure  the  said  judgment  so  reversed  to  be  first  given  agaiait 
them  or  any  of  them,  by  action  or  actions  to  be  sued  upon  hit 
or  their  rase  or  cases,  according  to  tlie  course  of  tlie  codibqb 
laws  of  tliis  realm.'* 
S.  6.   Per-      The  sixth  section  enacts,  **  That  if  any  person  or  persons 
r*l7H91  ^^^^  ^y  ^^  subomatiim,  unlawful  procurement  ^sinister 
L  f '  ^^J  persuasion  or  means  of  any  others,  or  by  their  own  act*  oini- 
periury  to  '^^U  ov  agreement,  wilfully  and  corruptly  commit  any  mamier 
ferftu  90/.,  of  wilful  perjury,  by  his  or  their  deposition  in  any  of  the  ooerts 
rmprbmntd  before-mcntion^,  or  being  examined  ad  perpetuam  rd  memo- 
for  fix        rianif  that  then  every  person  or  persons  so  offending,  aad 
■<^"^  i      being  thereof  duly  convicted  or  attainted  by  the  laws  of  tins 
emL  no/ to  i^^l"^  sl^^H  for  his  or  tlieir  said  offence  lose  and  forfeit  twenty 
be  raeoived  pounds,  and  to  havc  imprisonment  by  the  space  of  six  nonths 
llr*^^'^  without  bail  or  main-prize ;  and  the  oath  of  such  person  or 
undTjudg-  persons  so  offending  from  thenceforth  not  to  be  received  in 
■MBt  re-     any  court  of  record  within  this  realm  of  England  or  WIbUm, 
feiMd.       Qp  ^^  marches  of  the  same,  until  such  time  as  the  jadgnmit 
given  against  the  said  pei*son  or  persons  shall  be  reversed  by 
attaint  or  otherwise :  and  tliat  u|M>n  every  such  reversal  the 
parties  grieved  to  recover  his  or  their  damages  against  all  and 
every  such  person  and  persons  as  did  procure  the  said  jiidg* 
ment  so  reversed  to  be  given  against  them  or  any  of  tfaenit  by 
action  or  actions  to  be  sued  ui>on  his  or  their  case  or  casea 
according  to  tlic  course  of  the  common  laws  of  this  realm.*' 
8.  T.   And      The  seventh  8i^cti<in  enacts,  "  That  if  it  happen  the  said 
fendeni  ^^'  offender  or  offentlors  so  offending  not  to  have  any  goods  or 
have  not     chattels  to  tho  value  of  twenty  pounds,  that  then  he  or  they  to 

^aT^'^f'**  ^^  ^^*  ^"  ^'*^  pillory  in  some  market-place  within  the  shire, 

20/.,  they    ^ity,  or  borough,  where  the  said  offence  sliall  be  committed, 

are  to  be    by  tl)e  shiTiff  Ok'  his  ministers,  if  it  shall  fortune  to  be  withoat 

pOioiT  ^'^    ^^y  ^**y  ^^^  town  corporate ;  and  if  it  hap|)en  to  be  within  any 

and  have    *such  city  or  towu  coqmrate,  then  by  tlie  said  head  officer  or 

their  ears    officers  of  sucli  city  or  town  cor|M>rate,  or  by  his  or  their 

t^be  disa^  minister,  and  there  to  have  both  his  ears  nailed,  and  from 

bled  from    thencefoi'th  to  be  disci*edited  and  disaliled  for  ever  to  be  sworn 

being  wit-   In  ^^y  of  the  courts  of  rccoi-d  aforesaid,  until  such  time  as  the 

til  judg-"'  judgment  shall  be  reversed,  and  thereupon  to  recover  his 

meat  re-     damages  in  manner  and  form  before-mentioned.*' 

r^Triill       *®^  ^''^  further  provisions  of  the  statute  it  is  enacted,  thit 

I         ,  J  oJ^c  moiety  of  the  said  forfeitures  shall  be  to  the  king,  and  die 

forfeitures!  ^^hcr  inoictv  to  such  |>erson  as  shall  be  grieved,  hindered,  or 

molested  by  reason  of  any  of  the  offences  before-mentioned. 

Trial  of  of.  that  will  suc  for  the  same,  &c.;  andti^atas  well  the  judge  and 

fences,       judges  of  every  such  of  tlie  said  courts  where  any  such  suit 

shall  be,  and  whcrcuiKHi  any  such  jierjury  shall  be' cx>mmitted. 

as  also  the  justices  of  assize  and  gaol  delivery,  and  justices  of 

peace  at  their  quarter  sessions,  both  within  the  liberties  and 

without,  may  inquire  of,  hear  and  determine  all  offences  against 
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the  said  act  (i)    And  it  is  provided,  that  the  said  act  shall  no  The  act  it 
way  extend  to  any  spiritual  or  ecclesiastical  court,  but  that  J^JH^^o***!. 
eveiy  such  oflTender,  as  shall  offend  in  term  as  aforesaid,  shall  ritual^  *^  * 
be  punished  by  such  usual  and  ordinary  laws  as  are  used  in  couru. 
the  said  courts,  (fc)    And  it  is  also  provided,  that  the  said 
atatnte  shall  not  restrain  the  authority  of  any  judge  having  ^^V^^ 
absolute  power  to  punish  perjury  before  the  making  thereof  $  puni^-  ^' 
but  that  every  such  judge  may  proceed  in  the  punishment  of  mentof' 
aU  oflfences  punishable  before  the  making  of  the  said  statute.  Perjury* 
in  such  wise  as  they  might  have  done  and  used  to  do  to  all 
purposes,  so  that  they  set  not  on  the  offender  less  punishment 
than  is  contained  in  the  said  act.  {I) 

The  important  statute  relating  to  the  punishment  of  perju-  2  Geo.  11. 
17  is  the  2  Geo.  II.  c  25.  s.  2.  which,  in  order  the  more  ef-  p^Jjl;  *'  ** 
fectoally  to  deter  persons  from  committing  wilful  and  corrupt  and  subor- 
peijuryt  or  subornation  of  perjury,  enacts,  **  That  besides  the  n^^'}on  of 
panishment  already  to  be  inflicted  by  law  for  so  great  crimes,  ^adeTur- 
it  shall  and  may  be  lawful  for  the  court  or  judge,  before  whom  ther  pu- 
any  person  shall  be  convicted  of  wilful  and  corrupt  perjury,  ni^babia 
or  soDomation  of  perjury,  according  to  the  laws  now  in  being,  Jnmelir 
to  order  such  pci>)«>n  to  be  sent  to  some  house  of  correction  and  hard 
within  the  same  county,  for  a  time  not  exceeding  seven  years,  |^^),"JuJ^ 
there  to  be  kept  to  ^hard  labour  during  all  the  said  time,  or  r*  17541 
otherwise  to  be  transported  to  some  of  his  majesty's  planta-  or  correc- 
tions beyond  the  seas,  for  a  term  not  exceeding  seven  years,  tion ;  or  by 
as  the  court  shall  think  most  proper ;  and  thereupon  judgment  tranmru- 
shall  be  given,  that  the  person  convicted  shall  be  committed  ven  yean!' 
or  transported  accordingly  over  and  beside  such  punishment  offenderi* 
as  shall  be  adjudged  to  be  inflicted  on  such  person,  agreeable  so  commit- 
to  the  laws  now  being ;  and  if  transportation  be  directed,  the  |^^*^^'    ^_ 
same  shall  be  execut^  in  sucli  manner  as  is  or  shall  be  pro-  ecT.^ei^p- 
vided  by  law  for  the  transportation  of  felons ;  and  if  any  per-  ins  or 
son  so  committed  or  transported  shall  voluntarily  escape  or  p[f,'^*"or 
break  prison,  or  return  from  transportation  before  the  expira-  retumiog 
tion  of  the  time  for  which  he  shall  be  ordered  to  be  transport-  ^'O"*  H*"** 
ed,  as  aforesaid,  such  person,  being  thereof  lawfully  convict-  [^  suffer"' 
ed,  shall  suffer  death  as  a  felon,  without  benefit  of  clergy,  and  death  with- 
shall  be  tried  for  such  felony  in  the  county  where  he  so  es-  of*^,|p*"**' 
caped,  or  where  he  shall  be  apprehended."  °  ^  "*^' 

jBesides  these  statutes,  thei*e  are  a  great  number  relating  to  ^YaUog  to 

a'ury  committed  in  particular  proceedings  and  transactions,  perjury 
by  particular  persons,  some  of  which  it  will  be  proper  to  committed 
notice  in  tliis  place.     Enactments  of  this  description  are  to  iar^pro!^^"' 
be  met  with  in  so  many  and  such  various  statutes  that  it  is  ceedings, 
not  presumed  but  that  many  of  them  have  not  come  within  the  f^^^^^^^^/ 
author's  observation.  persont. 

It  should  first  be  mentioned  that  the  false  affirmation,  or  False  affir- 

t  S.  8,  9.  /  S.  13. 

k  S.  11. 
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matioDf  of  declaration,  of  any  of  the  people  called  ^uakerSf  made  instnd 

Quakers,     ^f  ^n  oath,  will  subject  the  party  to  the  penalties  of  perjniy, 

by  the  enactments  of  several  statutes ;  7  and  8  W.  III.  c.  34. 

cf 46!'f.'  ^:  ^  ^^-  '•  ^-  ^-  **"^  22  *^^-  "•  ^  "^^^    '^'^®  ***^^  statute,  (by 
'    '  '    *  s.  36.)  enacts,  *<  That  in  all  cases  wherein  by  an  act  or  acts 

of  parliament  now  in  force*  or  hereafter  to  be  made,  an  oaOi 
is  or  shall  be  allowed,  authorized,  directed  or  required,  the 
solemn  affirmation  or  declaration  of  any  of  the  peo]de  called 
Quakers,  in  the  form  prescribed  by  the  said  a)ct  made  in  the 
[*I765]  eighth  year  of  his  said  *late  majesty's  reign,  (m)  shall  be  al- 
lowed and  taken  instead  of  such  oath,  although  no  particdar 
or  express  provision  be  made  for  that  purpose  in  such  act  or 
acts ;  and  all  pei*sons  who  are  or  shall  be  authorized  or  re- 
quired to  administer  such  oath  shall  be  and  are  hereby  autho- 
rized and  requiiTd  to  administer  the  said  affirmation  or  de- 
claration ;  and  the  said  solemn  affirmation  or  declaration  so 
made  as  afoi'c.said  shall  be  adjudged  and  taken,  and  is  herebr 
enacted  and  declai*cd  to  be  of  the  same  force  and  effect  to  all 
intents  and  puri^scs,  in  all  courts  of  justice,  and  other  plaoea^ 
where  by  law  an  oath  is  or  shall  be  allowed,  authoriied,  di- 
i-ectcd  or  requiiTd,  as  if  such  Quaker  had  taken  an  oalh  in  the 
usual  form  i  and  if  any  person  making  such  affirmation  orde- 
clai*ation«  shall  be  lawfully  convicted  of  having  wilfully,  false- 
ly and  corruptly  affirmed  and  de<rlared  any  matter  or  thinj^ 
which,  if  the  same  had  been  deposed  in  the  usual  form,  mm 
Iiave  amounted  to  wilful  and  corrupt  perjury,  every  person  so 
offending  shall  incur  and  suffer  tho  like  pains,  penalties  and 
forfeitui*es,  as  by  the  laws  and  statutes  of  this  realm  are  to  be 
inflicted  on  persons  convicted  of  wilful  and  corrupt  perjury.'* 
Quakers  But,  (by  s.  37.)  it  is  provided,  *'  That  no  Quaker  shall  by  vir- 
cvideiiMln  *"^  of  this  act  bc  cjualified  or  permitted  to  give  evidence  in 
criminal  auv  Criminal  cases,  or  to  serve  on  juries,  or  to  bear  any  office 
cases.         or  placc  of  profit  in  the  government.*' 

Perjury  in       The  Statutes  for  enabling  tlic  commissioners  of  the  national 
respect  of    debt  to  grant  life-annuities  usually  contain  clauses  relatingto 
iuiT'^''''  perjury :  as  the  48  Geo.  HI.  c.  142.  s.  26.,  and  the  5a  Geo. 
III.  c.  liI9.  s.  7.     The  clause  of  the  latter  statute  is  in  the  fol- 
lowing fonn  :  '*  That  if  any  pei'son  in  any  affidavit  or  allr- 
ni.ition  to  be  taken  under  the  provisions  of  this  act,  shall  wil- 
fully or  corruptly  swear  or  affirm  any  matter  or  thing  which 
shall  he  false  or  untrue,  every  such  person  so  offending,  and 
[*I766]  being  thereof  duly  convicted,  ^shallbeand  is  hereby  declared 
to  be  subject  and  lialile  to  such  pains  and  penalties* as  by  any 
laws  now  in  force  any  persons  convicted  of  wilful  and  corrupt 
perjury  are  subject  and  liable  to.*' 
Perjury  in        The  Statute  51  Geo.  III.  c.  15.  which  authoiized  an  issue 
respect  01    of  exchequer  bills  to  commissioners  for  the  purpose  of  their 

v\  That  for'n  wa<;  as  follows  :— ■**  I,  A.  B.      do  solemnly,  sincerely,  and  truly  declareW'"^ 

aft'irrn.*' 
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making  adyances  for  the  assistance  and  accommodation  of  exduquer 
mannfacturersy  directs  certain  oaths  to  he  administered ;  and  ^^* 
then  (by  s.  10.)  enacts  **  That  if  any  person  or  persons  upon 
examination  upon  oath  or  affirmation  hefore  tlie  said  commis- 
sioners respectively,  or  if  any  person  or  persons  making  any 
such  affidavit  or  deposition  as  before-mentioned,  shall  wilful- 
ly and  corruptly  give  false  evidence,  or  shall  in  such  affidavit 
<ur  deposition  wilfully  and  corruptly  swear,  affirm  or  allege 
any  matter  or  thing  which  shall  be  false  or  untrue,  every  such 
person  or  persons  so  offending,  and  being  thereof  duly  convict- 
edy  shall  be  and  is  and  are  hereby  declared  to  be  subject  and 
liiJble  to  such  pains  and  penalties  as  by  any  law  now  in  being 
persons  convicted  of  wiUul  and  corrupt  perjui*y  are  subject 
and  liable  to.'' 

Many  of  the  statutes  relating  to  the  duties  of  excise  and  Perjury  re< 
customs  contain  clauses  of  a  similar  kind ;  as  the  42  Geo.  j^^'^t^, 
UL  c.  94.  s.  17.  and  56  G^o.  III.  c.  103.  s.  23.  in  respect  of  excite 
ai  tiie  drawbacks  and  allowances  upon  paper,  pasteboard,  ^^^  <^- 
tLc;  and  the  55  Qeo.  III.  c.  113.  s.  6.  and  56  Geo.  III.  ^^"^' 
€•  108.  s.  r.  in  respect  of  the  duties  and  drawbacks  upon 
plate-glassy  &c  The  46  Geo.  III.  c  112.  s.  3.  contains  a 
general  provision  on  the  subject  of  the  excise ;  and,  after  re- 
citing that  by  the  several  acts  relating  to  his  majesty's  duties 
of  excise,  oaths  are  required  to  be  taken  in  manner  therein 
mentioned,  and  that  it  was  expedient  to  make  such  provision 
as  fherdnafter  mentioned,  for  the  punishment  of  pei*sons 
vilfiilly  taking  a  false  oath,  in  any  of  the  cases  in  which  an 
oath  is  by  any  such  acts  directed  or  required  to  be  taken,  it 
enacts^  **  That  any  person  or  persons  who  shall  be  convicted 
of  wilflilly  taking  a  false  oath  in  any  of  the  cases  in  which 
*an  oath  is  by  any  act  or  acts  of  parliament  relating  to  the  [^1767] 
duties  of  excise  directed  or  required  to  be  taken,  shall  be 
liable  to  the  pains  and  penalties  to  which  pei-sons  are  liable 
for  wilful  and  corrupt  perjury."  Tlie  statute  49  Geo.  III. 
c  46.  s.  2.  with  respect  to  oaths  taken  before  the  principal 
offloers  of  the  customs  in  America  and  the  fFest  Indies^  enacts, 
^  That  if  any  person  or  persons  whomsoever  shall  be  convict- 
ed of  making  a  false  oath  touching  any  of  the  facts  directed 
or  required  by  this  act  to  be  testified  on  oath,  or  of  giving 
false  evidence  on  his,  her,  or  their  examination  on  oath  as 
aforesaid^  by  or  before  any  collector  and  comptroller  of  the 
customs,  o^  at,  or  belonging  to  any  {lort  in  the  West  Indies, 
or  Jmeriea,  or  either  of  them,  or  such  other  pei*son  or  persons 
appointed  as  aforesaid  in  conformity  to  the  directions  of  this 
ac^  such  person  or  persons  so  convicted  as  aforesaid  shall  be 
deemed  guilty  of  perjury,  and  shall  be  liable  to  the  pains  and 
penalties  to  which  persons  are  liable  for  wilful  and  corrupt 
pcijury." 

The  statute  43  Geo.  III.  c.  56.  entitled,  *^  An  act  for  regu-  Perjury  in 
lating  the  vessels  carrying  passengers  from  the  United  King*  'Xwn  ni 
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^iu^^^^    dom  to  his  majesty's  plantations  and  settlements  abroad,  or 
menu.        to  foreign  parts,  witli  respect  to  the  number  of  such  passen- 
gers/' enactst  (by  s.  20.)  ^Tbat  if  any  person  taking  any  oifli 
by  this  art  authorized  or  required  to  be  taken,  shall  tiiereby 
commit  wilful  perjury,  or  if  any  person  shall  unlawfully  pro- 
cure or  suborn  any  person  to  take  any  oath  by  this  act  an* 
thorized  or  required  to  be  taken,  whereby  such  person  shall 
commit  wilful  perjury,  every  such  person  shall  incur  and  suf- 
fer the  like  pains  and  penalties  as  are  by  law  inflicted  upon 
persons  committing  wilful  and  corrupt  perjury,  or  subornation 
of  perjury,  in  Great  Britain  and  Ireland  respectively.^ 
Perjury  re-      The  last  stamp  act,  55  Geo.  IIL  c.   184.  s.  53.  contuns  a 
^^'"j^^J^      eeneral  provision  in   respect  of  oaths  i*elating  to  the  stamp 
duii'es!"^^    uutics ;  aud  enacts,  **  That  all  and  every  person  and  persons 
[^1768]  befoi*e  whom  any  affidavit  or  solemn  affirmation  is  or  *riiaU 
be  required  or  directed  to  be  made  by  this  or  any  former  or 
future  act  of  parliament  relating  to  any  stamp  duties,  shall 
be,  and  they  ai*e  hereby  authorized  to  take  the  same  and  ad- 
minister the  proper  oath  or  affirmation  for  that  purpose ;  and 
if  any  person  making  any  such  affidavit  or  affirmation  shall 
knowingly  and  wilfully  make  a  false  oath  or  afflmation  off 
or  concerning  any  of  the  matters  to  be  therein  spediied  and 
set  forth,  every  person  so  offending  and  being  thetvof  lawful- 
ly convicted,  shall  be  subject  and  liable  to  such  udns  and  pe- 
nalties as  by  any  law  now  in  force,  persons  conricted  of  wil- 
ful and  corrupt  perjury-,  arc  subject   and   liable  to."    The 
statute  54  Geo.  III.  c.  133,  '*  an  act  for  enabling  the  commis- 
sioners of  stamps  to  make  allowances  for  spoiled  stamps  on 
policies  of  assurance,  and  for  preventing  frauds  relating  there- 
to," enacts,  (by  s.  13.)  "  That  if  any  person  making  any  sucfc 
affidavit  or  affirmation  as  aforesaid,  shall  knowingly  and  wil- 
fully make  a  false  oath  or  affirmation,  of  or  concerning  any 
of  the  matters  to  be  therein  specified  or  set  forth,  every  person 
so  offending,  and  being   thereof  lawfully  convicted,  shall  be 
subject  and  liable  to  such  pains  and  penalties  as  by  any  law 
now  in  force  persons  convicted  of  wilful  and  corrupt  perjury 
.ire  subject  and  liable  to.*' 
Perjury  re-       Thc  Statute  39  and  40  Geo.  III.  c.  89.  entitled,  •*  An  art 
laiing  to      for  the  better  preventing  the  embezzlement  of  his  majesty^s 
s^^cs  kc.  "*^'a^  ordnance  and  victualling  stores,*'  enacts,  (by  &  56.) 
^*  That  if  any  person  upon  examination  on  oath  or  affirmatioo 
before  any  commissioners  of  the  navy,  ordnance  or  victualfing 
respectively,  or  before  any  justice  of  the  peace  in  Great  fti- 
tain,  in  any  matter  relating  to  the  execution  of  this  actp  shall 
wilfully  and  corruptly  give  false  evidence,  or  shall,  in  any  in- 
formation or  deposition  sworn,  or  affirmation  taken  in  writ- 
ing before  any  such  commissioner  or  justice,  wilfully  and  cor- 
iniptly  swear  or  affirm  any  matter  or  thing  which  shall  he 
false  or  untnie,  ever}'  such  jierson  so  offending,  and  being  there- 
of la^vflllly  convicted,  shall  be  and  is  hereby  declared  t©  be 
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■Bulijct-'t  mill  llaliU:  Ui  llir  *[iii.r  [latins  und  jicnaltics  lu any  pei--  1 

[  ioBij  cfinvictccl  of  wilful  and  coirujit  |>crjiiry  aie  by  any  law  ■ 

[  ikow  in  fuiTc  HiiIijiTt  anil  liublc  to."  I 

I  ■'  Tlio  sUitute  55  Geo.  111.  c.  157..  by  wliitli  Uie  courts  of  P=rj<ity  id 
L&V  and  pi]Mity  in  Ireland  wei-o  cniiKiwurcd  r,o  grwit  com-  ;.^''"'.''.'tj 
■■MisHJons  fur  taking  allldavits  in  aII  pai-ta  of  Oi-cat  Britain.  /r^A°'^j 
■fcftfta,  (by  H.  8.)  "  That  eveiy  person  wlio  shall  in  England  "«'"•  I 
Hr  8a>tUmd,  b«  flworn  or  deponed,  and  exainlni^d  ns  a  witness,  I 

^K  Bwom  or  deponed  to  the  tnith  of  any  anawer  or  pli^a  or  ■ 

^Bdavits  before  any  ofDccr  or  officers  wlio  shall  be  app6tnti:A  I 

BBflcr  the  ituthority  of  this  act  for  taking  the  same,  and  who  I 

IKall,  in  hJH  or  her  answer,  plea  or  affidavit,  wilfully  Hwcar  I 

r4r  deponn  falsi'ly,  shall  be  de^imed  guilly  of  perjury,  and  m 

L  ^alt  fricnr  and  lie  liablr  to  the  same  painM  and  p«inaltiejs  as  if  1 

bvcJi  person  hud  wilfully  sworn  or  deponed  ralHcly  in  the  j 

^■benrourt.  wheruin  the  miit  in  which  such  oath  was  so  taken  M 

Hnn  depended."  -^ 

BfThe  statute  55  Geo.  III.  c.  60.  relating  to  the  execution  fctjuty  >«•' 
pSf  letters  of  attoi-ney,  and  wills  of   petty  olBcerH,  seamen,  '■''"«  "» 
I  ind   marines  In  the  navy,  enacts,  (by  h.  19.}  "  That  If  any  f^j'^'^^ 
Lto:>soil  or  persons  Khali  wilfhlly  and  knnwiii^y  falsely  make  ofattom^ 
Intli  or  affirmation  to  any  of  the  matters  liercinbeforo  Jirocfed  "/»««"  ~ 
Hi  be  \'eriric<l  on  oath  or  affirmation,  or  suborn  any  other  per-  ^„" 
^«i  or  {M-rsons  so  to  do,  every  such  |)erBon  or  jiersuns  so  of- 
|Bnd)ng  shall  be  subject  and  liable  to  the  same  pains,  penal. 
pHea  and  forfeitures  as  persons  guilty  of  wilful  and  comijtt 
f  pti^ury.  or  subornation  of  pet:|ury,  are  by  any  law  or  taws 
I  Mw  In  force  subjectand  liable  to."     The  57  Ceo.  III.  c.  IS". 
I  ib  4.,  in  order  to  bring  into  one  act  the  set  eral  pmvlsiontt 
I  nsde  for  the  prevention  and  punisbinrnt  of  the  crimes  of  per- 
FMnation  and  forgery,  for  the  purpose  of  obtaining  prtzc-mo- 
Hvy.  enacts,  "  That  if  any  person  or  pereons  shall  willingly 
Hbd  knowingly  take  a  false  oath  to  obtain  the  probate  of  any 
^Wll  or  wills,  or  to  obtain  letters  of  adrntnisti-ation,  in  order 
^BrcceiveortoVnahleany*otlier  person  to  receive  any  wages,  [*1770ll 
|h>}',  prixe.money,  bounty-money,  {wnsion-moncy  or  other  al-  ' 

nbwanccB  of  money  due  or  supposed  to  he  due  for  or  in  respect 
[of  the  services  of  any  stirh  officer,  seaman,  marine  or  other 
Htorson  as  afoi-esaid.  {Hrrlormed  or  supposed  to  have  been 
^B^ormcd  on  board  of  any  shijt  or  vessel  of  his  majesty,  his 
^|pr!!,  &c.'*  such  offenders  shall  be  deemed  guilty  of  felony 
^RthoBt  clergy. 

■|Tbe  mutiny  acts  53  Geo.  III.  c.  108.,  5ii  Geo.  III.  c.  10.  P»r 
^M  57  Geo.  111.  c.  \i.,  contain  the  following  clause,  (s.  144.)  ^'^^^ 
^Hlliat  any  person  taking  a  false  oath  in  any  case  wherein 
^U  oath  is  ret)(iire(l  to  be  taken  by  this  act,  shall  be  deemed 
f^ntlty  of  wilful  and  corrupt  perjury,  and  being  thereof  duly 
convicted,  shall  be  liable  to  such  pwas  and  penalties  as  by 
any  laws  now  in  force  any  persons  convicted  of  wilful  and  cor- 
ropt  perjury  arc  subject  and  liable  to."    And  with  respect  to 
VOL.  II.  5?» 
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naval  courts-martial,  tlic  22  Geo.  IL  c  S5.  s.  17.  enacts,  '<  Thit 
all  and  every  person  and  persons  who  shall  commit  any  wiHnl 
perjur}',  in  any  evidence  or  examination  upon  oath  at  any  sack 
court-martiaU  or  who  shall  corruptly  procurie  or  suborn  aay 
person  to  commit  such  wilful  perjury,  shall  and  may  be  pro- 
secuted in  his  majesty's  court  of  king's  bench,  by  indictBeot 
or  information ;  and  ever}'  issue  joined  in  any  snch. indict- 
ment or  information  shall  be  tried  by  good  and  lawful  men  of 
the  county  of  MiddUseXf  or  such  other  county  as  the  said 
Court  of  King's  Bench  shall  direct;  and  all  and  eveiy  person 
and  persons,  being  lawfully  convicted  upon  any  such  mAkt- 
ment  or  information,  shall  be  punished  with  soch  pains  and 
penalties,  as  are  inflicted  for  the  like  offences  rcspectivdy  by 
the  5  Eliz.  c.  9.  and  2  Geo.  II.  c  £5." 

The  statutes  45  Geo.  III.  c.  10.  s.  sr.,  and  46  Geo.  ID. 
c.  98.  s.  10.,  relate  to  oaths  taken  on  tlie  subject  of  fuonnir 
tine.  The  latter  statute  enacts,  **  That  in  all  cases  wheras, 
by  virtue  and  in  pui-suance  of  this  act,  or  any  other  now 
*in  force,  or  hereafter  to  be  made  touching  quarantine^  any 
examinations  or  answers  shall  be  taken  or  made  npon  oatt, 
the  person  who  shall  be  authorized  and  required  to  teke  sacb 
examinations  and  answers  shall,  and  shaU  be  deemed  to  bave 
full  power  and  authority  to  administer  such  oaths;  and  if 
anv  person  who  shall  be  so  interrogated  or  examined,  shall 
wilfully  swear  falsely  to  any  matter,  concerning  whidh  audi 
persons  shall  depose  or  make  oath  on  such  examination  or  in 
such  answer,  or  if  any  ])cr8on  shall  procure  any  other  person 
so  to  do,  he  or  she  so  swearing  falsely  or  procuring  any  other 
person  so  to  do,  shall  be  deemed  to  have  been  guuty  of,  and 
shall  be  liable  to  be  pi-osccuted  for  wilful  and  corrupt  peijoiyi 
or  subornation  of  wilful  and  corrupt  perjury,  as  the  case  nay 
be ;  and  sliall  suffer  the  pains,  penalties,  and  punishments  d 
the  law  in  such  case  rcsiHTtively  made  and  provided." 

The  statute  48  Geo.  III.  c.  104.  entitled,  ^An  actfortbe 
better  regulation  of  pilots  and  of  the  pilotage  of  ships  and 
vessels  navigating  tlie  British  seas,"  enacts  (by  s.  70.)  '<  tbat 
every  person,  who,  in  any  examination  upon  oath  under  the 
provisions  of  this  act.  shall  wilfully  give  false  testimony  or 
a  false  account  of  the  matter  sworn  to  by  him,  shall  be  liable 
to  be  prosecuted  for  the  same  by  indictment;  and,  if  duly  con- 
victed of  false  swearing  in  the  premises,  shall  be  subject  and 
liable  to  sucli  punishments,  disqualifications,  and  disabiUtifiS, 
as  any  person  would  be  subject  or  liable  to  for  witfal  wbA 
corrupt  perjury,  in  any  otlier  case,  by  the  laws  and  statutes 
of  this  realm. 

The  statute  46  Geo.  III.  c.  52.  which  was  passed  to  pre- 
vent  tlie  importation  of  slaves,  into  any  islands,  colonies,  &c 
enacts,  (by  s.  16.)  <Uhat  if  any  person  taking  any  oatt  bj 
this  act  authorised  or  required  to  be  taken,  shall  thereby 
commit  wilful  perjury,  or  if  any  person  shall  unlawfully  prO' 
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cure  or  suborn  ^y  person  to  take  any  oath  by  this  act  antbo- 
rised  or  reqnired  to  be  taken,  whereby  such  person  *shaJl  [*1772] 
commit  wilful  peijunr,  every  such  person  shall  incur  and  suf- 
fer the  like  pains  and  penalties  as  are  by  law  inflicted  upon 
persons  committing  wilful  and  corrupt  perjury  or  subornation 
of  peijury  respectively." 

By  the  50  Greo.  II L  c.  65.  an  act  for  uniting  the  offices  of  Perjury  in 
surveyor-general  of  the  land  revenues  of  the  crown,  and  sur-  ^V^*^!j^ 
yeyor-geiteral  of  bis  majesty's  woodH,  &c«  it  is  cnapted,  (s.  Ulenua^ 
11.  J  that  any  officer  or  other  person,  who  shall  in  any  verifl-  &c.  of  the 
cation,  or  examination  upon  oath  mentioned  in  that  act,  be  ^*^' 
guilty  of  wilful  and  corrupt  perjurv,  shall  be  liable  to  be  pu- 
nished in  such  manner  as  by  the  different  laws  and  statutes 
then  in  force  for  the  punishment  of  wilful  and  corrupt  per- 

The  general  Inclosure  act,  41  Geo.  III.  c.  109.  s.  43.  Perjury  by 
enacts,  ^Ihat  if  any  person  or  persons  shall,  in  any  examina-  the  cenerai 
tioDf  sdBdavit,  deposition,  or  affirmation,  to  be  had  or  taken  J^l  '^^ 
in  pursuance  of  this  act,  before  sucli  justice  or  justices,  or 
sucn  commissioner  or  commissioners,  knowingly  and  wilfully 
6wear  and  affirm  any  matter  or  thing  which  shall  be  false  or 
untmeb  every  such  person  so  offending  shall,  on  conviction 
thereof,  be  deemed  guilty  of  perjury,  and  shall  suffer  the  like 
pains  and  penalties  as  arsons  guilty  of  wilful  and  corrupt 
penury  are  now  subject  and  liable  to.'* 

The  registry  act  for  tlie  West  Riding  of  Yorkshire,  2  and  Perjury 
5  Ann.  c.  4.  enacts  (by  s.  19.)  **  tliat  if  any  person  or  persons  ^gj^^ 
shall  at  any  time  forswear  himself  hefoi*c  the  said  register  or  aeS(or 
hifl  depnty,  or  before  any  Judge  or  master  in  Chancery,  in  Yorkshire 
any  oi  the  cases  aforesaid,  and  be  thereof  lawfully  convicted,  Xuxl'^' 
such  person  or  persons  shall  incur  and  be  liable  to  the  same 
penalties,  as  if  tlie  same  oath  had  been  made  in  any  of  the 
courts  of  records  at  Westminster."    A  similar  provision  is 
contained  also  in  the  5  and  6  Ann.  c.  18.  which  regulates  the 
inrollment  of  bargains  and  sales  of  lands,  &c.  in  the  same 
Ridinc;  in  the  J^iddksex  registry  act,  7  ^Ann.  r.  20.  s.  15.;  [*1773] 
and  uso  in  tiie  8  Geo.  IL   c.  6.   s.  33.  whicli  relates  to  the 
i-egistry  of  deeds,  &c.  in  the  North  Riding  of  the  county  of 
York. 

The  Bribery  act  2  Geo.  II.  c.  24.  gives  the  form  of  an  oath  P»jury  by 
or  affiraiation  (in  the  case  of  a  Quaker),  to  be  taken  by  elec-  scT.zGto. 
tors,  and  the  form  of  an  oath  to  be  taken  by  the  i-etoming  ii.  c.  24. 
(dBcer;  and  tlien  enacts  (by  s.  5.)   *M1iat  if  any  returning 
officer,  elector  or  person  taking  the  oath  or  affirmation  here- 
inbefore mentioned,  shall  be  guilty  oC  wilful  and  corrupt  per- 
jury, or  of  fidse  affirming,  and  be  tliereof  convicted  by  due 
course  of  law,  he  shall  incur  and  suffer  the  pains  and  penal- 
ties^ which  by  law  are  enacted  or  inflicted  in  cases  of  wilful 
and  corrupt  perjury."    And  the  18  Geo.  II.  c.  18.  s.  1.  after  is  Geo.  ll. 
giving  tlie  form  of  an  oath  or  affirmation  to  be"^  taken  by  free-  ^'  ^^' 
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Iiolders  at  county  elections,  enacts,  that  ^  in  case  any  fm- 
holder  or  other  person  taking  the  ssdd  oath  or  aflbmatiini 
hereby  appointed,  shall  therAy  commit  wilful  perjury,  and 
be  thereof  convicted,  and  if  any  person  do  unlawfully  and 
corruptly  procure  or  suborn  any  freeholder,  or  other  pereon, 
to  take  the  said  oath  or  affirmation,  in  order  to  be  polled, 
whereby  he  shall  commit  such  wilful  perjury,  and  shall  be 
thereof *convicted,  he  and  they  for  every  such  oflfenoe^''  shall 
incur  such  pains  and  penalties  as  **  are  in  and  by  two  acts 
of  parliament,"  (tlie  one  the  5  Eliz.  c  9.,  the  other  the  2 
Geo.  IL  c  £5.)  **  contrary  to  the  said  acts."    The  word  tn- 
JHctedf  or  some  word  of  like  sirnification,  appears  to  have 
been  omitted  in  the  conclusion  of  this  section. 
p«ijuryba-      The  statute  10  Geo.  III.  c.  16.  (n)  entitled  ^an  act  tore- 
ibre  com-    galate  the  trials  of  controverted  elections  or  returns  of  mem- 
nH^uL   ^^^  ^  serve  in  Parliament,"  provides  for  the  appointment  of 
9/ Com-      select  committees,  and  directs  certain  oaths  to  be  taken;  and 
tSTtnai  of  ^^^  '^y  ^*  ^^'  ^^^^^  **  *''**  ^^^  oaths  by  this  act  directed  to 
P*17741  ^^  ^^^^  ill  the  house,  shall  be  administered  by  *fbe  sud 
coDtro-       clerk  or  clerk  assistant,  in  the  same  manner  as  ttke  oaths  of 
verted        allegiance  and  supremacy  are  administered  in  the  House  of 
eiectionf.     Commpus ;  and  that  tlic  oaths  by  this  act  directed  to  be  taken 
before  the  said  select  committee,  shall  be  administered  by  the 
clerk  attending  the  said  select  committee ;  and  fliat  all  persons 
who  shall  be  guilty  of  wilful  and  coiTupt  peijnry  in  any  evi- 
dence which  tliey  sliall  give  before  the  house,  or  the  said  s^ 
lect  committee,  in  consequence  of  the  oatli  which  they  shall 
have  taken  by  the  direction  of  this  act,  shall,  on  conviction 
thereof,  incur  and  suffer  the  like  pains  and   penalties,  to 
which  any  other  person  convicted  of  wilful  and  corrupt  per- 
jury, is  liable  by  the  laws  and  statutes  of  this  realm." 
Perjury  by      The  statutes  1  Jac.  I.  c.  1 5.  and  5  Geo.  II.   c.  30.  made 
J|*J|2*^-P'^>  provision  for  punishing  perjury  committed  by  bankrupts  in 
perMns  be-  ^^  course  of  their  examinations.    The  latter  statute  (by  s. 
fore  tbe       29.)  enacts,  **  that  if  any  jierson  sliall  before  the  acting  com- 
skm""of    roi^'pncra  in  any  commission  of  bankrupt,  or  by  affidavit  or 
bankrupt,    affirmation  exhibited  to  them,  swear  or  depose,  or,  being  of 
the  people  called  Quakers,  affirm,  that  any  sum  of  money  is 
due  to  him  or  her  from  any  bankrupt  or* bankrupts,  vbich 
sum  of  money  is  not  really  due  or  owing,  or  shall  svearor 
affirm,  that  more  is  due  than  is  i*eally  due  or  owing,  knoiiing 
the  same  to  be  not  due  or  owing,  and  that  such  oath  or  affir- 
mation is  false  and  untrue,  and  being  thereof  convicted  by 
indictment  or  information,  such  person  shall  suffer  the  pains 
and  penalties  inflicted  oy  the  sevei*al  statutes  made  and  nov 
in  force  against  wilful  perjury,  and  shall  moreover  be  liable 
to  pay  double  the  sum. so  sworn  or  affirmed  to  be  due  or  owing 
as  aforesaid,  to  be  recovered  and  levied  as  other  penalties 

n  This  net  vrR^  ma'lc  porpctual  bv  14  Cno,  111.  c.  1.^ 
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and  forfeitnres  are  upon  penal  statutes  after  conviction  to  be 
levied  and  recoverea ;  and  such  double  sum  shall  be  equally 
divided  among  all  the  creditors  seeking  relief  under  flie  said 
commission.*' 

The  Insolvent  ddftors  acts  usually  contain  clauses  relating  ^^^  ^ 
to  perjury;    as  the  44  Geo.  III.  c.  108.  s.  29»  31.    46  Geo.  m^ 
*IIL  c  108.  s.  29^  31.     51  Geo.  III.  c.   125.  s.  26^  28.     53  P1775I 
Geo.  IIL  c  102.  s.  28.    53  Geo.  III.  c.  138.  s.  28.  C^rishJ.  "■  ^ 

54  Geo.  III.  c.  23.  s.  15.  54  Geo.  III.  c  28.  s.  27»  56.;  wMdi 
for  the  most  part  enact,  that  persons  taking  the  false  oaths 
therein  mentioned,  shall  **  suffer  such  punishment  as  by  the 
law  may  be  inflicted  on  persons  convicted  of  wilful  and  cor- 
rupt peijupy.*' 

There  are  also  some  statutes  of  limited  and  local  operation  Pmjury  bj 
which  contain  enactments  respecting  perjury,  a  few  of  which  f,^^"^"  •^ 
may  l»e  briefly  noticed.    The  11  Geo.  I.  c.  18.  s.  3.  relates  to  i^^^  ope°  \ 
false  oaths  ta^en  at  electioi^s  for  the  city  of  London  ;  the  44  ration. 
Geo.  IIL  c  60.  s.  4.  to  perjury  at  elections  for  JiyUsbunf  § 
the  47  Greo.  III.  sess.  2.  c.  109.  s.  123.  (local  act)  to  perjury 
under  tiie  Dublin  improvement  act;  the  47  Geo.  IIL  sess.  2. 
c  68.  s.  149.,  56  Geo.  IIL  c.  21.  s.  49.,  and  56  Geo.  IIL  *c 
78.  8.  50.  (local  acts)  relate  to  false  oaths  taken  in  the  course 
of  the  vending,  admeasurement,  &c  of  coals  in  LonUoil,  and 
certain  places  in  tlie  neighbouring  counties ;  and  the  55  Geo. 
m.  c  99.  s.  16.  (local  act)  to  false  oaths  taken  in  respect  of 
bread  sold  in  London,  or  witliin  the  bills  of  mortality.   These 
statutes,  and  otiiers  of  a  similar  kind,  either  provide  that  the 
oflfenden  shall  be  punishable  under  the  5  Eliz.  c  9.  and  the  2 
Geo.  n.  c  25.  s.  2.  or  (wiiich  is  more  generally  the  case)  en- 
act, that  they  **  shall  be  subject  and  liable  to  the  pains  and 
penalties,  which  persons  convicted  of  wilful  and  corrupt  per- 
juijare  subject  and  liable  to.'* 

With  respect  to  the  first  of  the  statutes  above  set  forth,  Construc- 
naHiily,  the  5  Eliz.  c.  9.  as  it  is  but  littie  resorted  to  at  the  ^^J^^^^  ^"^ 
msent  time,  on  account  of  prosecutions  upon  it  being  more  Eliz.  c.  9. 
difficult  tiian  at  the  common  law ;  and  as  it  did  not  alter  the 
nature  of  the  offence,  but  merely  enlarged  the  punishment,  (0) 
a  bnef  statement  of  some  of  the  principal  points  decided  upon 
its  construction  will  probably  be  deemed  sufficient. 

*In  many  instances  an  indictment  will  lie  at  common  law,  [*1776] 
when  it  will  not  lie  upon  this  statute.    Thus  where  a  witness 
|br  the  king  sweat's  falsely,  he  cannot  be  indicted  on  the  sta- 
tute, (p) 
^     It  has  been  adjudged,  that  a  man  cannot  be  guilty  of  per- 
jury within  this  statute,  in  any  case  whei^ein  he  may  not  pos- 
sibly be  guilty  of  subornation  of  perjury  within  it;  on  the 
/ground  that  it  is  reasonable  to  give  the  whole  statute  the  same 
•  construction ;  and  that  it  cannot  well  be  intended,  that  the 

9  5afton  r.  Gouch,  3  Salk.  269.    p  Baston  r.  Gouch,  3  Salk.  269. 
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makers  of  it  meant  tu  extend  its  purview  farther  as  to  perjn- 
'  ryt  which  they  apjieai*  to  have  considered  as  the  less  crimei 
than  to  subornation  of  {RTJur}',  which  tiiey  seem  to  have  es- 
teemed tlie  givater :  and,  therefore,  since  the  clause  concern- 
ing suboi-natioii  of  iK^rjui^,  mentioning  only  matters  depend- 
ing by  writ,  bill,  phiiut  or  information,  concerning  heredita- 
ments, goods,  debts,  or  damages,  &c.  does  not  extend  to  per- 
jury on  an  indictment  or  criminal  information ;  the  clause 
concerning  |}crjury,  though  peimed  in  more  general  words, 
has  been  adjudged  to  come  under  the  like  restnctioa.  (9)  And 
it  has  also  been  i-esolved,  tliat  as  the  clause  concerning  subor- 
nation of  perjury  iTlates  only  to  perjury  by  rcitmueSf  that 
concerning  perjury  extends  to  no  other  perjury  than  that  of  a 
witness;  and,  therefoi*e,  not  to  perjury  in  an  answer  in  chan- 
cery ;  or  in  swearing  the  peace  against  a  man ;  or  in  a  pre- 
sentment by  a  homager  in  a  court  baron ;  or  in  a  wager  oi 
law ;  or  in  swearing  befoiT  comniissionei-s  of  inquiry  of  the 
king's  title  to  lands,  ^r)  And,  by  the  opinions  of  some,  a 
false  aflidavit  against  a  man,  in  a  court  of  justice,  is  not  with- 
in the  statute.  (3)  But  it  is  observed,  that  if  such  affidavit  he 
by  a  third  jiei'son,  and  relate  to  a  cause  depending  in  suit,  be- 
fore the  courts  and  either  of  tlie  parties  in  variance  be  griev- 
r*1777]  ed,  hindered  or  molested,  in  *respectof  such  cause,  by  reason 
of  the  perjury,  it  may  be  strongly  argued,  that  it  is  witlun  the 
purview  of  the  statute,  (t)  It  seems  to  be  the  better  opinion, 
that  a  false  oath  befoiv  the  slieriff  on  a  writ  of  inquiry  of  da- 
mages,«is  within  the  statute,  (u) 

It  hits  been  collected  fmiu  the  clause  giving  an  action  to  the 
party  grieved,  tliat  no  false  oath  is  witliin  the  statute,  which 
does  not  give  some  person  a  Just  cause  uf  complaint;  and, 
therefore,  that  if  the  thing  sworn  be  true,  though  it  be  not 
known  by  him  that  swears  it  to  be  so,  the  oath  is  not  within 
the  statute,  because  it  gives  no  good  gi*ound  of  complaint  to 
the  other  part^,  who  would  take  advantage  of  another's  want 
of  suflicient  evidence  to  make  out  tlie  justice  of  the  cause,  (y) 
And  upon  tlie  same  ground  no  false  oath  can  be  within  tine 
statute,  unless  the  party  against  whom  it  was  sworn  suffered 
some  disadvantage  by  it :  therefore,  in  every  prosecution  on 
the  statute,  it  is  necessary  to  set  forth  the  recoinl  wherein  the 
|>erjury  is  supposed  to  have  been  committed,  and  to  prove  at 
the  trial  that  there  is  such  a  record,  either  by  actually  produc- 
ing it,  or  by  an  attested  copy ;  and  it  is  necessary  not  only  to 
set  forth  in  the  pleadings  tiie  point  wl^^rein  the  false  oath  was 
taken,  but  to  shew  also  iiow  it  conduced  to  the  pi-oof  or  dis- 
pi*oof  of  the  matter  in  (question,  (x)     And  if  an  action  on  the 

9  5  Bac.  Al).  Ptrjnry^  (BJ,     1    Hawk.    V.  u  5  Bar.  Ab.  Perjury,  (B).     1    Hiwk.  P. 
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statute  be  broaght  by  more  tiian  one,  it  is  necessary  to  shew 
how  the  perjury  was  prejudicial  to  eacli  of  the  plaintiflSi.  (a) 
But  it  seems  that  a  perjury,  which  tends  only  to  aggravate  or 
extenuate  the  damages,  is  as  much  within  the  statute  as  a  per- 
jury that  goes  directly  to  the  point  in  issue ;  and  that  peijury 
committea  in  a  cause  wherein  an  erroneous  judgment  is  given, 
#i8  a  good  ground  of  a  prosecution  upon  the  statute  till  the  [*I7781 
judgment  be  reversed.  (6) 

It  has  been  holden  that  every  indictment  or  action  upon  this  lodictment 
statute  must  exactly  pursue  the  words  of  it ;  and,  therefore,  if  ^J^^' .^9. 
it  ^ege  that  the  defendant  deposed  such  a  matter /abd  et  de* 
apttoi,  orjdlsd  et  corrupU,  or/obd  etvduntarUf  without  say- 
ing voluntarH  et  corrupti,  it  is  not  good,  though  it  conclude 
ihnt  sic  voluHtarium  et  corruptum  commisit  perjurium  contra 
farmam  staiuti,  ^c*  Also  it  is  said  to  be  necessary  express- 
ly to  s^ew  that  the  defendant  was  sworn ;  and  that  it  is  not 
sufficient  to  say  that  tado  per  se  sacro  evangdio  deposvit.  But 
there  is  no  need  to  shew  whether  the  party  took  the  false  oath 
through  the  subornation  of  another,  or  of  his  own  act,  tfiougfa 
the  words  of  the  statute  are,  *<  If  persons  fty  subomationf  ^c*  ^ 

or  their  awn  act,  ^c  shall  commit  icUfiU  perjury  ;*'  for  there 
being  no  medium  between  tlie  branches  of  this  distinction,  they 
seem  to  be  put  in  ex  abundanti,  and  to  express  no  more  than 
the  law  would  have  implied,  and,  therefore,  operate  nothing.(e) 

It  seems  that  if  perjury  be  committed  that  is  within  this 
statute,  but  the  indictment  concludes  not  contra  formam  sta- 
tuH,  yet  it  is  a  good  indictment  at  common  law,  but  not  to 
bring  the  oflffender  within  the  corjioral  punishment  of  the  sta- 
tute, (d) 

For  the  purpose  of  facilitating  prosecutions  for  peijury,  Faiiiiiies 
and  of  preventing  great  offenders  from  escaping  punishment  8'«^«n  ^o^ 
by    reason    of    the    expense    attending    prosecutions,    the  {lo^lls  for 
statute  S3  Geo.  II.  c.  11.  s.  3.  enacts,  **  that  it  shall  and  may  peijury. 
be  lawful   to   and  for  any  of  his  majesty's  justices  of  as-  ssGeo.  ii. 
size,  or  nisi  priuSf  or  general  gaul  delivei^,  or  of  any  of  t^^  ju'dges 
*the  great  sessions  of  the  principality  of  Wales,  or  of  the  T*  17791 
coont^  palatine ;  and  they  ai*e  hereby  authorized  (sitting  the  of  assise, 
court,  or  within  twenty-four  hours  after,)  to  direct  any  person  &<^-  n>*y 
examined  as  a  witness  upon  any  trial  before  him  or  them,  to  be  ^unen"^ 
prosecuted  for  the  said  offence  of  perjury,  in  case  there  shall  to  be 
appear  to  him  or  them  a  reasonable  cause  for  such  prosecution,  pr<*secuted 
and  that  it  shall  appear  to  him  or  them  proper  so  to  do ;  and  a^ndawpi' 
to  assign  the  party  injured,  or  other  person  undertaking  such  counsel, 
prosecution,  counsel,  who  shall  and  are  hereby  required  to  do  ^^* 
their  duty  without  any  fee,  gratuity  or  reward  for  the  same : 

a  Idm  ibid,  notwithstanding  such  reversal  ?  . 
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and  every  such  prosecution,  so  directed  as  aforesaid,  shall 
be  carried  on  without  payment  of  any  tax  or  duty,  and  vift- 
out  payment  of  any  fees  in  court,  or  to  any  officer  of  the  court 
who  might  otherwise  claim  or  demand  the  same.     And  the 
clerk  of  assize,  or  Ids  associate  or  pi'otlionotai'y,  or  ofher  fm- 
per  officer  of  the  court  (who  shall  be  attending  when  soch 
prosecution  is  directed)  shall,  and  is  hereby  rcquii'ed,  without 
any  fee  or  reward,  to  give  the  party  injured,  or  other  person 
undertaking  sucli  prosecution,  a  certificate  of  the  same  being 
directed,  together  with  tlie  names  of  the  counsel  assigned  him 
by  the  courts  which  certificate  sliall  in  all  cases  be  deened 
sufficient  proof  of  such  prosecution  having  been  directed  as 
aforesaid,  provided  that  no  such  direction  or  certificate  shall 
be  given  in  evidence  uiion  any  trial  to  be  had  against  any 
person  upon  a  prosecution  so  directed  as  afoi*csaid." 
Frovision         The  Same  statute  also  makes  provision  for  the  more  easy 
^J^j^       framing  of  indictments  for  perjury  and  subornation  of  per- 
framingof  jury.    The  first  section,  reciting  that  by  reason  of  thecufll- 
indict-        cultics  attending  prosecutions  for  perjury  and  subornation  of 
niems.        perjury,  those  heinous  crimes  had  frequently  gone  nnpanish- 
ed^  enacts,  '*  that  in  every  information  or  indictment  to  be 
prosecuted  against  any  person  for  wilful  and  corrupt  perjury, 
it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
chai*ged  upon  the  defendant,  and  by  what  courts  or  before 
['^1780]  whom  the  oath  was  taken  (averring  such  *court,  or  person 
or  persons  to  have  a  competent  authority  to  administer  the 
same)  togetlicr  with  the  proper  averment  or  averments  to  fal- 
sify the  matter  or  matters,  wherein  the  perjury  or  perju- 
ries is  or  are  assigned,  witliout  setting  forth  the  bill,  answer, 
infoi*mation,  indictment,  declaration,  or  any  paK  of  any  re- 
cord or  proceeding,  citlier  in  law  or  in  equity,  other  than  as 
aforesaid ;  and  without  setting  forth  the  commission  or  au- 
thority of  tlic  court,  or  poi*son  or  persons  before  whom  the 
perjury  was  committed/'     And  tlie  second  section  enacts, 
*^that  in  every  information  or  indictment  for  subornation 
of  perjury,  or  for  corrupt  bargaining  or  Ciiutracting  with  oth- 
ei*s  to  commit  wilful  and  corrupt  perjury,  it  shall  be  sufficient 
to  set  fortli  the  substance  of  tlie  otfence  charged  upon  the  de- 
fendant, without  setting  forth  the  bill,  answer,   information^ 
indictment,  declaration,  or  any  part  of  any  record  or  proceed- 
ing,   either   in   law  or    equity,   and    without    setting  forth 
the  commission  or  authority  of  the  court,  or  person  or  persons 
before  whom  the  perjury  was  committed,  or  was  agreed  or 
promised  to  be  committed." 
The  provi-       It  was  lamented  hy  a  very  great  Judge  that  the  party, 
sionsoithis  pi>osecuting  for  perjury,  did  not  nioi*e  fi*ci|uently  avail  him* 
should* be     ^^^^  ^^  ^'*'^  excellent  law,  made  for  the  purpose  of  obviating 
atte^nde/     difficulties  in  drawing  the  indictments,  (e)    In   the  case  in 

••.  By  Lord  Kcnyon,  C.  %'.,  m  Hrxr.  D«»\Nlin.      which  the  couil  of  K.  B.  referred   an  in-ftct- 
^  T.  R,  317.     Ai'.'l  <»  cn'f  »■-   n?cntioiici    j.       nreji?  ku   perjury,  nhich   had  been  rfffl:^«^ 
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which  {his  remark  was  made,  the  commission  at  the  Admi-  to  io  draw- 
ralty  session  had  been  unnecessarily  set  fortli  fn  the  indict-  '"^  '^^^^i- 
ment;  and  it  was  admitted  that  where  a  prosecutor  under-  ^^^ 
takes  to  set  out  in  the  indictment  more  of  the  proceedings 
than  he  need  under  tiiis  statute,  he  must  set  them  forth  cor- 
rectly;  hut  it  was  holden  that  the  commission  at  the  *Admi-  [*178]] 
ralty  session  being  set  forth  as  directed  to  A.,  B.,  and  C, 
and  others  not  named,  of  which  number  A.,  B.,  and  C, 
amongst  others,  should  always  be  anet  the  court  must  take  it 
to  mean  that  if  cither  of  the  persons,  named  of  the  quorum^ 
were  present,  it  would  be  sufficient  ffj 

It  has  been  holden,  on  motion  in  arrest  of  judgment,  that  Several 
several  persons  cannot  be  joined  in  one  indictment  for  per-  {^'^"oin^* 
jury,  the  crime  being  in  its  nature  several,  (j^)    But  this  does  ed  in  an  in- 
not  amily  to  subornation  of  perjury.  (A)  dicunent 

Wnn  respect  to  the  venue  in  an  indictment  for  perjury  it  ^?'  P*'J*"y- 
may  be  briefly  observed  that  the  parish  or  place,  unless  used  '""^' 
as  giving  some  specific  local  description,  will  not  be  ma- 
terial ;  and  that  it  will  be  sufficient  to  shew  the  offence  com- 
mitted any  where  within  the  county.  But  it  seems  to  be  ne- 
cessary that  a  place  should  be  stated  in  the  indictment  to 
vrtiich  a  venue  may  be  pi*opcrly  awarded  :  and  an  indictment 
was  holden  to  be  bad  for  laying  the  offence  to  have  been  com- 
mitted ^  at  the  Guildhall  of  the  city  of  London,''  without 
stating  any  parish  or  ward,  (t)  In  a  case  where  perjury  had 
been  committed  in  the  booth-liall  witliin  the  limits  of  the  city 
of  QUmeester^  which  is  a  county  of  itself,  on  the  trial  of  a 
canae  before  a  jury  of  the  county  at  large,  it  was  holden  that 
the  indictment  miglit  be  found  and  tried  by  juries  of  the 
county  at  large,  {k)  A  sufficient  venue  was  holden  to  be  laid 
on  the  act  of  taking  the  false  oath  in  a  case  where  ])erjury 
was  assigned  on  an  affidavit  of  an  attorney  of  the  couK  made 
in  answer  to  a  summary  application  against  him,  and  where 
it  was  objected  tliat  it  was  not  stated  whei-e  the  court  was 
holden  when  the  original  application  was  made,  or  when  the 
rule  was  made,  calling  u^mn  the  defend<int  to  answer  the 

♦The  indictment  must  also  contain  an  allegation  of  time;  [*1782] 
which  is  sometimes  material  and  necessary  to  be  laid  with  ^f^gl^?^ 
precision,  and  sometimes  not  (m)     Where  it  is  not  material,  the  indict- 
n  need  not  be  positively  averred ;  and,  if  under  a  videlicet^  ment. 
Diay  be  rejected,  (w)    In  a  case  where  an  indictment  for  per- 

froni  Hicke's  Hall,  to  the  master,  to  see  what  h  Reg.  r.  Rhodes  and  another,  2  Ld.  Raym. 

pmnof  Uie  record  was  unnecessary  ;  and  made  886. 

an  order  that  the  clerk  of  the  peace  should  t  Harris's  case,  2  Leach  800. 

Mjrthe  ezpence  incurred  by  such  unnecessary  k  Rex  t.  Gough,  Dougl.  760. 

put.    The  indictment  was  drawn  to  an  ex-  /  Rex  r.  Crossley,  7  T.  R.  315,  anit^  1754, 

orbitant  length,  by  stating  all  the  continuances  1755. 

oa  the  fonner  prosecution,  &c.     1  Leach  201.  m  Rex  r.  Aylett,  1.  T.  R.  69. 

/  Rex  V,  Dowlin,  5  T.  R.  311.  n  Rex  r.  Aylett,  1  T.  R.  70,  71. 

g  Rex  r.  Philips  and  another,  2  Str.  921. 

TOTi.  II.  ^^ 
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piry^  charged  to  have  been  committed  in  tlie  defendant's  aa- 
Wer  to  a  bill  of  discover^'  filed  in  the  Court  of  Exdiequert 
alleged  that  the  bill  \^a8  filed  on  a  day  specified,  it  was  hoMoi 
that  the  day  \^  as  not  material,  as  it  \i'as  not  alleged  as  part 
of  the  i-ecord  ;  and,  tlierefore,  that  it  was  no  variance  tiMMgh 
the  bill,  when  pi-oduced,  appeared  to  be  entitled  generally  of 
a  preceding  term,  (o)  But  in  the  same  case  where  an  aarign- 
ment  of  perjun  alleged  that  the  defendant^  at  the  time  oT 
effecting  a  policy  of  insurance  purporting  to  have  been  under- 
written by  A.,  B.,  C,  and  others,  on  a  day  specified,  well 
knew,  &c.  and  it  appeai^ed  on  producing  the  policy  that  A. 
underwrote  it  tin  a  different  day,  the  defect  was  holden  to  be 
fatal,  although  it  ap|ieared  that  B.,  C,  &c.  did  underwrite 
the  policy  on  that  day.  {p) 
Necessary  It  is  pro{)er  to  make  such  a  statement  by  way  of  induc€- 
Mfttemeius  ment  as  will  be  sufficient  to  explain  the  assignment  of  petjur, 
d'liSScnt.  and  make  it  intelligible  and  consistent.  And  the  statements 
in  the  indictment  must,  in  general,  be  made  with  great  ac- 
curacy. An  indictment  for  |)erjury  stating  a  bill  of  Mid- 
dlesex as  **  issuing  out  of  the  office  of  tlio  chief  clerk  as- 
signed to  inrol  pleas  in  the  court,  &c«"  has  been  holden 
to  be  bad.  (q)  And  a  misrecital  of  the  Judgment  roll  of  the 
cause,  at  the  trial  of  which  the  perjury  is  allc^ged  to  have 
been  committed,  is  also  fatal,  (r)  And  where  an  indict- 
ment for  perjury,  committed  in  a  written  deposition  before 
[♦1783]  *a  magistrate,  in  which  deposition  a  word  necessary  to  the 
sense  had  breii  omitted,  set  out  the  substance  and  effect  of 
the  de]msitiuii,  and  supplied  a  word  which  the  sense  requir- 
ed, as  though  it  were:  actually  in  the  deposition,  the  \~ariaii(t 
was  holden  to  he  fatal,  (s)  And  A\here  a  count  in  an  indict- 
ment undertakes  to  set  out  continuously  the  substance  and 
effect  of  what  the  defendant  swore  upon  his  examination,  it 
must  be  proved  tiiat  in  $ff/;5/{i}u*f  and  efl*ect  he  swore  the  whole 
of  what  is  set  out,  though  several  distinct  assignments  of 
IKsrjury  ai*e  made  liieiHM)u.  {t) 

In  an   indictment  for  perjui'v  cunimitted   l>efoi'e  a  select 


o  Rex  r,  Hurk?',  cor.  \.(ni\  Ell-.M.l'onwi-li, 
C.  J.,  1  Stark.  K.  5Z\.  Aii.«  st-i-  Ka>t;il  r. 
Stratton,  1  H.  B.  49.  Woodionl  r.  A^lll^'v,  Z 
Campb.  193.  and  1  Stark.  Ci  iin.  Plead.  24  J. 

p  Rex  r.  Hucks,  1  Stark.  R.  5:21. 

q  Rexu  Scoole,  cor,  Kenvon,  C.  J,,  Piakc, 
N.  P.  R.  112. 

T  Rex  r.  Eden.  for.  Kenyon,  C,  J.  1  Ksp.  P.. 

«Rexr.  Taylor,  cor,  EUtjnboronjih,  C.  J., 
1  Campb.  404.  The  deposition  bhotiM  liav(> 
been  set  out  literally,  and  the  ineaiiing  ex- 
plained bj  an  imtuerido.  The  indirtiiumt 
fctated  tbat  the  defend  ant  M-ent  beforo  a  i  no- 
tice of  the  peace,  and  ^worc  in  substance  to 
the  effect  following,  thai  is  to  say,  ^c,  and 
part  of  the  deposition,  so  yet  forth,  wa*;  thnt 


a  pcr.-on,  •'.«  ft  in  nnuiri',  n^savliO'^  tho  -f' 
ponent  with  an  umbnlH,  aro,  vt  tke  tar''- 
iiint,  thrtiitened  to  «hoot  her  ivito  a  pirtoi: 
but  when  the  deposition  \\a«  produced,  it  ap- 
peared that  at'ter  «tating  the  as^aul!  »itb  the 
nmbrclla  it  proceeded  thiis,  «  and  altbewn? 
ihieatcncd  to  shoot,  fec.*^  omitting  the  voru 
fimc. 

t  Rex  r.  Leefe,  cor,  Ellenborough,  C.  J.,  2 
Campb.  IXX^nost.  note  in).  It  appears, hair, 
ever,  that  in  Keg.  r.  Rhodes  and  another.  5 
Ld.  Rayni.  886,  it  was  holden,  upon  an  i> 
dictnient  containing  only  one  count,  that  a'* 
thou/jli  all  the  assignments  of  perjury  bntow 
were  bad.  juc's^inent  should  not  he  arresK" 
And  see  I'ontpagnon  and  wife  t.  Marti?.  - 
Blark.  H.  TtJO 
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committee  of  the  House  of  Commons,  it  was  avcn-cd  that 
the  election  was  held  by  virtue  of  a  certain  pre^rept  of  the 
high  sheriff,  by  him  duly  issued  to  the  bailiff  of  the  boi*ough 
of  New  Malton ;  and  it  was  hoiden  tliat  this  was  not  matter 
f)f  description,  and  that  the  production  of  a  precept,  which 
in  fact  issued  to  the  bailiff  of  the  borough  of  New  Malton, 
tiiougli  directed  to  the  bailiff  of  the  borough  of  Malton,  was 
sufficient:  but  tlie  indictment  also  stated  that  A.  and  B. 
were  rettirfied  to  serve  as  burgesses  for  the  said  borough  of 
New  Malton ;  and  this  was  considered  as  a  description  of 
the  indenture  of  return,  in  which  tlie  borougli  was  described 
"^M  the  borougli  of  Malton,  and  the  variance  wiis  hoiden  to 
be  fatal,  (u)    But  where  an  indictment  alleged  that  Francis 
Cavendish  Merdeen^  and  otliers,  exhibited  their  bill  in  the 
exchequer  Ace,  and,  on  the  pi*oduction  of  tlie  bill,  the,  com- 
plainants on  the  face  of  it  purported  to  be  J.  C   Aberdeen^ 
and  others,  it  was  hoiden  that  this  was  not  a  variance,  and 
that  it  was  competent  to  the  prosecutor  to  prove,  by  other 
means  than  by  the  bill  itself,  the  allegation   that  Francis 
Cavendish  Aberdeen  did,   in  fart,  exhibit  his  bill,  (a?)    And 
it  was  further  hoiden  not  to  be  a  variance,  although  after 
the  allegation  in  question,  and  after  setting  out  such  parts 
of  the   bill   as  wxre   necessary*   these  words   were   added, 
*•  as  appears  by  the  said  bill,  &c.  filed  of  i-econl ;"  on  the 
ground  that  these  words   referred   to  the   last  antecedent, 
and  could  not  be  considered  as  incorporated  with  the  pre- 
fatory allegation  that  Francis  Cavendish  Aberdeen  exhibited 
his  bilL(y)    And  in   an  indictment  for  perjury  committed 
in  an  answer  to  a  bill  in  chancery,  whei*e  the  bill  was  stated 
to  have  been  filed  by  A.  against  B.  (the  defendant  in  the  in- 
dictment,) and  another,  though  in  fact  it  was  filed  against 
B.,  C,  and  D.,  the  variance  was  hoiden  not  to  be  fatal ;  the 
perjury  being  assigned  on  a  part  of  the  answer  which  was 
material  between  A.  and   B.  {%)    And  it  has  been  hoiden, 
that  tliough  there  be  two  counts  in  the  original  proceeding, 
an  averment  that  an  issue  came  on  to  be  tried  is  not  a  va- 
riance, (a)     And  a  variance  between   the  ailidavit  actually 
sworn,  and  in  wliich  the  perjury  was  charged  to  have  been 
committed,  and   the  affidavit  stated   in  the  indictment,  by 
leaving  out  the  letter  s  in  the  word  understood^  was  hoiden 
to  be  immaterial.  (6)     In  a   subsequent  case,  the  defendant 
•was  tried  on  an  indictment  for  perjury,  committed  in  giving  r^i^ORi 
evidence  as  the  prosecutor  of  an  indictment  against  A.  for  •-  J 

V  Rex  r.  Loefe,  2  Cainpb.  141.  b  Bcecirs  casp,  1  Learli  133.    The  inifiAc- 

X  Rtx  e.  Roper,  cor,  Ellenborougli,  C.  J.      tion  of  a  record  is  within  the  peculiar  |iro- 

1  Stark.  R.  518.  viiice  of  the  court ;  and  therefore,  if  m  doubt 

y  Id,  Ibid,  arise  as  to  any  word  upon  a  record,  the 


0  Rex  r.  Benton,  eor»  EUenborough,  C.  J.      and  not  the  jury  must  resolve  that  do^bt. 
2  Campb.  509.  By  I«d.  Elleiiborough,  C.  J.  in  Rex  F.  i&iikf, 

ff  Feake's  N.  I'.  C.  37.  I  ?tark.  R.  521 
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ail  Mssiiult ;  ami  it  appcai-etl  that  the  inilictmcnt  for  the  as- 
sault iiiarged.  tliat  the  pntsccutor  had  received  an  injoryt 
•"ivhrreby  Ins  life  nvas  greatly  despaired  of;*'  but  that  in  the 
indirtinciit  rorper/iiri/.  the  indictment  for  the  assauUf  being 
iiitmdiiceil  in  these  wonls  **  which  indictment  was  presented 
ill  manner  and  form  following^  that  is  to  say/'  and  then  set 
fortli  at  lenglliy  did  nut  incite  the  above-mentioned  pnnan 
correctly,  hut  omitted  the  \voi*d  **  despaired  ;**  upon  which  me 
comiKcl  for  tlie  defendant  admitted  that  it  was  not  neceflsanr 
to  have  recited  the  indictment  for  tiie  assault ;  but  he  oonteikr- 
ed  that  the  pmsecutor^  by  the  words  '*  ih  manner  and  /orm-^ 
/o/ZoirtN^Tt  that  is  to  .sni//'  had  undertaken  to  recite  it;  and 
that  having  so  done,  lie  was  hoimd  to  set  it  forth  TfriiaHm. 
But  the  learned  Judge   over-ruled  the  objection;  and  said, 
that  tlie  word  **  tenor^^  had  so  strict  and  technical  a  mean- 
ing as  to  make  a  literal  ivcital  necessary ;  but  that  by  the 
words  **  in  manner  and  form  folLotcing^  that  is  to  say**  nothing 
nioi-e  was  luade  irr|uisite  thau  a  substantial  recital :  and  that 
the  \ariance,  theivroiv,  in  the  present  case,  was  only  matter 
of /nrm,  and  did  iit)t  \itiate  the  indictment,  (c) 

In  a  case  wheir  a  ccnnplaint  having  been  made  ore  ienus 
by  a  solicitor,  hefcn'e  tlie  Chancellor  in  the  Court  of  Chan- 
ccry,  of  an  arrest  in  returning  home  after  the  hearing  of  a 
cause,  the  indictnujit  stated  that,,  **  at  and  uiion  the  hearing 
of  the  said  coniplaiiit^Mlie  defendant  de]M)sed,  &c.;  and  this 
was  liolden  to  be  a  siilKcieiit  averment  that  the  complunt 
was  heard,{d)    And  it  has  been  hidden,  that  an  indictment 
for  |H*i;jury,  ;ts.signed  on  an  aflidavit  sworn  before  the  court, 
need  not  state  tiiat  t!ie  atruhivit  was  filed  of  recoi*d^  or   ex- 
hibited to  tlie  court,  or  in  any  nuinner  uscmI  by  the  party,  (f) 
r*17U0]       *^^  ^^  suiUcient  tt»  state  in  the  indictment  that  the  defcn- 
The  ill-      daiit  was  duly  sworn.  (/)     In  a  rase  wheiv  it  was  averred 
dictineiii     that  he  Was  sivorn  ou  the  f^ospds^  and  he  ap|)eai*ed  to  have 
UiiiiVih^***^  been  sworn  arcortling  to  the  custom  of  his  ow n  country,  with- 
(Urcndant    oiit  kissing  the  book,  it  was  considered  as  a  fatal  variance ; 
was  liiiiy     tliough  it  was  lioldcii  that  the  averment  w  jis  provetl  by  its 
"■    *'  ap|H'aring  that   he   was  previously  swi>rn    in    the   ordinary 
mode,  {g)     An  iiidictiiieiil  for  perjury  in  a  cause  tried  at  the 
assizes   was    h<ddeii  good,  although  it   alleged  the  oath  to 
have  been  taken  before  one  only  of  the  Judges  in  the  com- 
niissioiu  whei*eas  the  names  of  both   Judges  were  as  usual 
inserted  in  the  nisi  prius  record,  (/t)     An  indictment  at  com- 

c  May's  c a. «e,  for.   Buil.-r,   .1.,  ]VJ9.     Tlio  v.  Douumi,  2  Ld.   Kaym.   1221.  an  exceptiaa 

learned  Judge  cited  Hociir.-  cmv^  nnUj  inftv  uiis  taken  to  an  indictment;  that  it  stated 

(ft).  till'  tiial  at  which  the  oath  was  taken  to  hare 

d  Rex  r.  Aylett.  1  T.  H.  70.  fjceii  before  the   Lord  Chief  Baron  nnd  the 

e  Rex  V.  Cios^iey,  7  T.    R.  .J15.     Xoi  ib  it  ;i>sociai«\  but  stated  the  oath  to  have  been 

necessary  to  pruvK  sucli  fiict>.     Id.  Ihui.  before   :ho  Chief  Baron,   without   the   asso- 

/  Rex  V.  M^'aithur.   lur.    Keiiyon,   C.   J.  cinte  ;  and  al»o,  that  ilie  auignment  of  per* 

Peake's  N.  V.  C  1;'>5.  imy  dit)'ered  from  the  oath,  being  before  the 

ff  Id.  Ibid,  Cliief  Baron  anJ  :issociaic.     Biit  the  oWec- 

\  Rex  V.  AlloiJ,  1    Iij.;j    I.;o.     Ii\  RcL- 
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mon  law,  which  charged  that  the  defendant  **  lalsely,  mali- 
ciouslyt  wickedly,  and  corruptly  swore,  &,c/'  was  holden 
sufficiently  to  imply  that  the  offence  was  committed  wilful- 
ly;  (f)  but  it  was  considered  at  the  same  time  that,  in  an  in- 
dictment on  the  statute  5  Eliz.  c.  9.,  the  offence  must  be  laid 
expressly  to  have  been  wilfully  committed,  {k) 

It  is  necessary  that  it  should  appear  on  tlic  face  of  the  in-  '^  *^"'^  ^p- 
dictment  that  the  oath  taken  was  mateinal  to  the  question  {hi^Vace  of 
depending.  ({)    But  it  is  not  necessary  to  set  fortli  in  the  the  indict- 
indictment  so  much  of  the  proceedings  of  tlie  former  trial  *"•"*  *^*^ 
10  will  shew  the  materiality  of  the  c^uestion  on  which  the  wls^maie- 
peijury  is  assigned ;  and  it  will  he  sufficient  to  allege  ge-  rial, 
nendly  that  the  particular  question  became  a  material  ques- 
tion, (m)    *Thus,  statements  that,  at  a  court  of  admiralty  ses-  [*1787] 
sioD,  J.  EL.  was  ''  in  due  form  of  law  tried  u|K)n  a  certain 
indictment  then  and  tliere  depending  against  him''  for  murder, 
and  that  **  at  and  uiK>n  tlie  said  trial  it  then  and  there  became^ 
and  was  made  a  material  question,"  whether,  &c.  were  hold- 
en  to  be  sufficient  averments  tliat  tlic  perjury  was  committed 
on  the  trial  of  J.  K.  for  the  murder,  and  that  the  question  on 
which  the  peijury  was  assigned  was  material  on  that  trial,  (n) 
It  is  sugg^Eited  that  if  the  materiality  of  tlie  .question  evident- 
ly appears  upon  the  reconl,  as  where  the  falsehood  affects  the 
very  circumstance  of  innocence  or  guilt,  or  where  the  perjury 
is  assigned  on  documents  from  tlie  recital  of  which  it  is  evi- 
dent that  the  perjury  was  important,  tlic  expi*ess  allegation 
may  with  safety  be  omitted,  (o) 

It  is  also  necessary  that  the  indictment  should  expressly  'i  lie  indict- 
contradict  the  matter  falsely  sworn  to  by  the  defendant.    And  expicJJr^ 
the  general  averment  that  the  defendant  falsely  swore,  &c.  contradict 
upon  the  whole  matter,  will  not  be  sufficient :  the  indictment  ^^^  matter 
must  proceed  by  particular  averments,  (or,  as  tliey  ai*c  tcchni-  the°  defend 
cally  termed,  by  assignments  of  perjury f)  to  negative  that  Uam. 
which  is  false.     It  may  be  necessary  to  set  forth  the  whole 
matter  to  which  the  defendant  swore,  in  order  to  make  the  rest 
intelligible,  though  some  of  the  circumstances  had  a  real  exis- 
tence: but  the  word  *^  falsely"  does  not  impoi't  that  the  whole 
is  false ;  and  when  the  proper  averments  come  to  be  made,  it 
is  not  necessary  to  negative  the  whole,  but  only  such  parts  as 
the  prosecutor  can  falsify,  admitting  the  truth  of  the  rest,  (p) 
It  is  suggested  that  in  negativing  the  defendant's  oath  where 
he  has  sworn  only  to  his  belief ^{q)  it  will  be  proper  to  aver 
that  **  Ac  well  knew'-  the  contrary  of  what  he  swoi'e.  (r)     It 

tions   were  overruled  ;    and    the   court   hold  m  Rr\  r.  Dowlin,  5  T.  R.  310. 

that  the  associate  need  not  be   mentioned  in  7i  Id.  Ibid. 

every  part  of  the  indictment  where  the  Chief  o  2  Chit.  Criin.  L.  309. ;  citing  Trcm.  P.  C. 

Baron  was  mentioned.  139,  i^c.  and  7  T.  R.  315. 

f  Ab  to  the  offence  being  iciifuh  sec  antty  p  Rex  r.  Ferrott,  2  M.  nnd  S.  385.  390,  391, 

1753.  392.     And  sec  twte  1400,  1401. 

k  Cox*8  case,  1  Leach  71.  q  ^'inte^  1753. 

Rex  r.  Avlen.  I  T.  R.  69.  r  2  Chit.  Crim.  f.  312 
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scoiiis  that  an  ussig^iiiiioiit  of  ]H*riiii*Y  may.  in  some  instances, 
[*1788J  be  nioir  lull  tiiiui  *tlit»  statoiiieiit  of  llie  dofendant,  which  it 
in  iiiti'iifliMl  to  r(»iitru(li(  1.     'I'hiis,  where  the  fact  in  the  aiBdarit 
in  which  tiie  defendant  was  charged  to  have  perjui-ed  himself^ 
wsis,  that    he  ne\er  did,  at  any  time  during  Ills  transactions 
with  the  commissioners  of  the  victualling-ulfire,  charge  more 
than  the  u^^ual  smn  of  sixpence  jkt  quarter  hcyoiid  the  price 
lie  actually  paid  for  any  malt  or  grain  purchased  by  him  for 
the  said  commissitniers  as  their  corn-factor;  and  the  assign- 
ment in  tlie  indictment,  to  falsify  this,  alleged  that  the  defen- 
dant did  ciiarge  more  than  sixpence  per  quarter  for  and  iu 
respect  of  sucii  malt  :uid  grain  so  puirhased  ;  it  was  objected 
that  tlic  words  iu  rfsptrt  of  might  include  lighterage,  freight, 
and  many  collateral  and  incidental  ex[H*nces  attending  the 
corn  and  grain  Jointly  with  the  charge  for  the  corn  or  grain, 
and,  that  hearing  such  sense,  the  defendant  w  as  not  guilty  of 
ptTJury  :  hut  the  ohjection  was  over-ruled,  (s) 
oi  ihe  iM-       If  {\n*y^*  tie  jiiiY  (l(»utit  on  the  words  of  the  oath,  which  can 
be  made  moiv  chsir  and  precise  by  a  refei'once  to  some  former 
matter,  it  may  he  supplied  by  an  innuendo  ;  the  use  of  which  is, 
hy  iTfeivnce  to  pnTcding  matter,  to  explain  and  fix  its  mean- 
ing moiv  pi'ccisi'Jy  :  (/)  but  it  is  not  allowed  to  add  to,  extend, 
or  cliange  tlie  sense.  (//)     Wv  have  seen  that,  in  a  case  of  per- 
jury committed  in  an  afiidavit,  it  was  holdcn  that  a  word 
which  h:i(l  been  omitted  by  accident  in  the  original  document 
was  improperly  stated  in  the  indictment,  as  though  it  had 
been  in  llie  onujinai  dociMuent,  and  tliat  such   woimI  ought  to 
IniM'  Imm'ii  iiisi'i-iod  and  explained  hy  an  innuendo,  (.r)     In  a 
case  where  an  ol.jrrtinn  was  taken  to  an  indictment,  that  it 
adde<l.  by  wayot  iinniendu  to  tlie  det'endanrs  oath,  ^*  his  house 
situate  in  t!ie  Ilirjiiinrhrt,  in  SI,  Mirtiii  in  the  Fields  ;*'  without 
[*l/89]  statini;;  by  any  a\ernnMit.    'recital,  rr  introductory  matter, 
that  he  had  a  hnusr  in  ihe  Ilaymurket :  or,  ivwu  admitting  him  to 
ha\  e  such  a  liciisc,)  tliat  his  oath  nas  nf  and  eoneernins:  the  said 
house^  so  sit::ateH.  t'i<' ohjection  was  iivrr-ruled  :  on  the  ground 
that  thf*  innuendo  was  only  a  moiv  particular  description  of 
the  same  JKMise    wliicli    jiad   been    pH*\ioiisly   mentioned,  (y) 
And.  in  Ilie  s.mie  i  a^r.  tlie  oath  of  the  deiVndant  being  that  lie 
was  arrested  iip«:n  the*  ste|}s  of  his  own  dooi*,  an  innuendo t/iat 
it  was  tlie  onliM*  door  was  Jiolden  good,  (t)     WIkmt  an  innu- 
<*ndo  is  intL'oclnced  c<Mitrarv  to  the  ruh's  which  have  been  men- 
tioned,  and  any  use  i-^  made  of  it  in  the  indictment,  it  cannot 
be  rejected  as  sur|)lnsap;e,  and  it  will  be  bad  alter  \enlict.(fl) 
But  if  the  inimendo,  ami  the  matter  introduced  bv  it,ai*eaito- 

s  lic\  r,   AtkiiK.Mi,   Pom.   Vou-.   17.:.:.      .'.  rira.l.  S{;2,  J'J:J.     I   Stiuk.  Criin.  riiail.  104, 

l?ac.  Ah.  Ferjun/^  (C/j  tl  >rffu. 

i  Rex  r.  Aylrit,  1  T.  I:.  7'».     Kc.n  /.  'r.)\-  r  C^cx  v,  'la)  lor,  I  (^iinpli.  404.      Anif> 

lor,  1  Camp!).  lO-l.  I7«J. 

1/  Rex   r.  Clrirpr.    1    F/1.   K.ivm.   r^*'..      :  //  lUx  r.  Aylcit,  1  T.  R.  70. 

iralk.  cilj.     Ami  mt  ;is  (•>  liic  (is<-  <>t  an  iiiiiii  :    Id,  tbid, 

-ndo.    I    S?^«Mv'.   y\.i,  n-ii-   :  !   I      1   '  hi'.  ■   i  ••>  Rr\  •■,  (lncpo,  1  IJ.  rinym.  id'.' 
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gcther  impertinent  and  immatcrialy  and  can  liaTC  no  effoct  in 
enlarging  the  sense,  it  seems  that  they  may  be  rejected  as 
superauous.  (b) 

in  general  the  court  will  oblige  tlie  defendant  to  plead  or  1*116  court 
demar  to  a  defective  indictment  for  i^erjui-y,  (c)    And  they  are  nerai'"  ^' 
also  very  cautious  in  granting  a  cci-tiorari  to  remove  it  (d)  oblige  the 
And  it  appears  that  Lord  Thurlow  refused  {lermission  to  (defendant 
amend  an  answer  whore  an  indictment  for  perjury  had  only  demur*iL°t![ 
been  threatened,  even  where  the  party,  having  no  interest,  defective 
could  not  be  supposed  to  take  the  false  oath  intentionally.  («)  indictment. 
In  a  late  case,  Abbott,  Ld.  C.  J.  said,  that,  inasmuch  as  the 
objection  taken  to  an  indictment  for  perjury  appeared  upon 
the  record,  he  did  not  feel  himself  warranted  in  taking  notice 
of  it  at  nisi  prius.  CfJ 

The  right  of  the  defendant  to  plead  a  pica  of  autrefois  Plea  of  ou* 
^atquii  came  under  the  consideration  of  the  Coui't  of  Ring's  [*1790]| 
Bench  in  the  following  case.    The  defendant  was  indicted  in  ^^^f!^  or- 
•Ifidd/fsex,  for  perjury  committed  in  an  affidavit;  which  indict-  ^"''' 
menty  aflor  setting  out  so  much  of  the  affidavit  as  contained 
the  (Use  oatii,  concluded,  with  a  prmd  pateU  by  tlie  affidavit 
filed  in  the  Court  of  King*s  Bench,  at  Westminster,  &c.  and 
on  this  he  was  acquitted ;  after  whicli  he  was  indictc^l  again 
in  MddleseXf  for  the  same  pcrjui*y,  with  this  diffi-Tcnce  only, 
that  the  second  indictment  set  out  the  jurat  of  tlie  affidavit,  in 
which  it  was  stated  to  have  been  sworn  in  London  ;  which  was 
tra\'ersed  by  an  averment  that,  in  fact,  the  defendant  was  so 
sworn  in  MddleseXy  and  not  in  lAnidon :  and  the  Court  of  King's 
Bench  held,  that  he  was  entitled  to  plead  autrrfoU  acquit^  as 
the  jurat  was  not  conclusive  as  to  the  place  of  swearing ;  and 
tlie  same  evidence  as  to  the  real  place  of  swearing  the  affidavit 
miglit  have  been  given  under  the  first  as  under  the  second 
indictment ;  and,  therefore,  the  defendant  had  been  once  before 
put  in  jeopardy  for  tlie  same  offence,  (g) 

With  respect  to  tlie  trial  of  iK^rjury  it  may  be  observed,  Trial.  Ju.. 
that  the  courts  of  quarter  sessions  liave  no  jurisdiction  over  ""**uj°ter 
the  offi^nce  at  common  law,  tliougli  they  have  jurisdiction  scsflons.  ' 
over  it  under  the  statute  5  Eliz.  c.  9.  (h)    Tlie  difficulties  of 
proceeding  upon  that  statute  have  been  before  adverted  to;(?) 
so  that  the  safer  and  most  usual  mode  of  pmceeding  is  by 
indictment  at  the  assizes,  or  in  the  King*s  Bench.     And 
indictments  for  perjury  at  common  law,  preferred   at  the 

h  Roberts  r.  CamdtMi,  9  East.  95.    2  Ciiit.  that  the  question  upon  the  answers  to  which 

Grim.  L.  311.  pcijtuy  was  ass^ncd  was  material. 

e  2  Hawk.  P.  C.  c.  25.  s.  146.  IT  Ktx  r.  Kmhden,  9  East,  437. 

d  «  Hawk.  P.  C.  c.  27.  s.  28.  h  1  Hawk.  P.  C.  c.  69.  s.  14.  note  (5.)    2 

e  Brown's  Chan.  Ca!>.  419.  Hawk.  P.  C.  c.  8.  s.  38.     Rex  r.  Ilifgpnt,  2 

f  Rex  r.  Souter,  2  Stark  R.  42.3.     The  nh-  East.  R.  18.  an/c,  1498.    3  Burn.  Jost.  tit. 

jtction  was,  that  the  indirtment  was  drawn  Perjury^  hie,  I. 

in  the  compendious  manner  prescribed  by  the  i  Ante,  177>. 

23  Geo.  II.  c.  11. :  and  vet  no  count  alleged 
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quailcr  sessions,  ap|iear  to  have  been  quashed  for  want  of 

s      a      jurisdiction,  (k) 

proc™du[g.      Where  ji  person  made  an  affidavit  in  the  Court  of  Com- 

r*1791]  inon  *Pieas,  and  afterwards,  being  summoned  to  appear  in 
cou]*t«  came  there,  and  confessed  it  to  be  false,  the  court  re- 
corded his  confessiun,  and  ordered  tliat  he  should  be  taken 
into  custody,  and  put  in  the  pillor}'.  (/)  In  answer  to  tbe 
objections  of  the  defendant's  counsel  to  this  proceeding,  it 
>vas  argued  that  it  was  fully  justified  under  the  5  Eliz.  &  d^ 
and  that  even  if  the  court  could  not  punish  the  defendant  by- 
virtue  of  that  statute,  he  might  be  punished  at  common  law, 
on  the  ground  tliat  any  court  might  punish  such  a  criminal 
for  an  offence  committed  in  facie  ciiria:.  (m) 

The  e\  idence  of  one  witness  is  not  sufficient  to  convict  the 
defendant  on  an  indictment  for  perjury;  as,  in  such  casr, 
there  would  be  only  one  oath  against  another,  (n)  But  it  u 
said  that  it  does  not  appear  to  have  been  laid  down  that  tw$ 
icitnrsses  arc  necessary  to  disprove  the  fact  sworn  to  by  tk 
defendant^  and  that  it  does  not  seem  to  be  absolutely  necessa- 
ry that  theiT  should  be  two ;  though,  in  addition  to  the  testi- 
mony of  a  single  witness,  some  other  independent  eridence 
ought  to  be  adduced,  (o) 
Though  tlie  contrary  doctrine  appears  at  one  time  to  have 

ihe'per  uJ  P^'^vailed,  (p)  it  is  now  well  established  that  tlie  party  pre- 
^^  judiccd  by  the  |ierjury  is  a  competent  witness  to  prove  the 
offence,  (q)  And,  though  at  one  time  it  was  consddered  ne* 
ressary  to  shew  that  such  party  had  satisfied  the  judgment 
in  the  suit  in  \>liicli  tlie  perjury  was  committed  before  be 
could  be  admitted  as  a  w  itness ;  (r)  on  the  ground  that  he 

[*I792]  *might  possibly  make  use  of  a  conviction  for  the  purpose  of 
obtaining  relief  in  e([uity  against  the  judgment;  yet  as  it 
is  now  an  established  rule  that  a  court  of  equity  will  not 
grant  relief  on  a  conviction  which  ]u*oceeds  on  the  evidence 
of  the  ])rosecutor,  (.s)  it  is  observed  that  thei*e  can  be  no  ob- 
jection toliis  being  adniitted  a  witness.  (/)  And  even  if  the 
indictment  proceed  upon  the  statute  5  Eliz.  c.  9.  (u)  which 
gives  the  prosecutor  half  the  forfeitui*e  incuri^ed,  it  is  con- 
ceived tiiat,  as  in  action  to  recover  his  moiety  he  would  be 
piTcluded  from  giving  the  conviction  in  evidence,  there  would 
be  no  objection  t«)  his  ronipetency.  (.r) 
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k  3  Burn.  Ju«t.  til.  Pt.;nry.  kv.  It»^\  v, 
Bainton,  2  Sir.  10S8.  lUx  r.  Wc5liiir>?,  //. 
ibid.     1  Chii.  Crim.  L.  ;iOI. 

/  Rex  r.  Thorogoo'I,  8  Mo.l.  179. 

m  Id.  Ibid.;  and  Bushcrs  ca<e,  Vau£.li. 
152  was  cited. 

n  Reg.  r.  Musrol,  10  Mo.'..  193.  4  Bl.uk. 
Com.  358.  IVake  on  Kvi-i.  10.  Phil.  vi\ 
Evid.  112. 

o  Phil,  on  Evid.  113. 

p  Rex  r.  Whiting,  1  Salk.  283.  1  Ld. 
Ravm.    596.     Rex    ».   Nunez,  2   ?lr.   10J3. 


r.i  \  r.  Kills,  id.  1104.     -2  Ha>vk.  P.  C.v.46. 
J.  24.     Bull.  i\.  P.  289. 

7  Ucv  r.  Brouchton,  2Str.  r230,  Abrihair, 
I],  t.  r.  BiiuM.  4  Burr.  2255.  Kex  r.  Boston, 
4  i::i>t.  581. 

r  Rex  r,  Eden,  1  Esp.  97. 
Peako  N.  P.  C.  12. 

s  Baitlett    r,    Pickersgill, 
Smith  r   Prager,  7  T.  R.  60.     Rex  r.  Eos!o«» 
4  East.  577. 

/  Phil,  on  Evid.  92. 

V  .^n/e,  1763. 

r  Phil,  on  Evid.  92,  93. 
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It  has  been  ruled  to  be  no  objection  to  tbc  competency  of 
a  witness  on  an  indictment  for  perjury,  committed  in  an  an- 
swer in  chancery*  that,  in  his  answer  to  a  cross-bill,  he  has 
sworn  to  the  same  fact  which  he  is  called  to  prove  upon  the 
indictment,  (y)  And  if  several  pei*sons  are  separately  in- 
dicted for  pierjury  in  swearing  to  the  same  fact,  either  of 
them,  before  conviction^  may  be  a  witness  on  the  trial  of  the 
other,  (s) 

It  has  been  holden,  that  if  a  count  in  an  indictment  for  Proofoftim 
perjury  undertake  to  set  out  continuously  tlie  substaru:e  and  ^^^^*^ 
^eet  of  what  tlie  defendant  swore  \\\\m  examined  as  a  wit*  sworn'm 
nessy  it  is  necessary,  in  8U])poi*t  of  tliis  counts  to  prove,  that  nt^tmee 
in  substance  and  tffect  he  swore  the  w  hole  of  that  which  id  "^  ''^*'* 
thus  set  out  as  his  evidence,  altliough  the  count  contains 
several  distinct  assignments  of  iierjury.    It  was  urged  in  sup- 
port of  the  prosecution  that  reddendo  singula  singuliSf  tiie  de- 
fendant was  charged  with  swearing  separately  in  answer  to 
all  the  questions  tliat  were  mentioned.    But  Lord  EUenbo- 
rough,  C.  J.  said,  *<  Suppose  you  had  undei*takcn  to  set  out 
the  tenor  of  what  tlie  defendant  swore,  and  it  should  ^appear  f*  17931 
by  the  evidence  that  he  had  not  sworn  a  material  part  of  that 
which  was  set  out,  would  not  this  have  been  fatal  ?    Having 
taken  upon  you  to  state  tlie  substance  and  effect  of  what  he 
swore,  you  are  not  bound  down  to  precise  wonls ; — ^but  mast 
jou  not  prove  that  he  swoit  in  substance  and  effect  the  whole 
that  yon  have  stated  ?     You  aver  that  pai*t  of  the  defendant's 
evidence  concerning  the  assurance  given  by  Lord  Ileadley 
to  be  material^  and  you  have  not  pi-oved  that  he  swore  to  any 
sach  assurance.     Did  you  ever  know  the  rule  of  reddendo  sin- 
gtda  singulis  applied  to  a  misrecital  ?     Is  there  any  authori- 
ty to  shew,  that  under  secundum  substantiam,  you  are  not 
bound  to  prove  tlie  substance  of  what  you  state,  as  under  se- 
cundum teuorenh  you  are  bound  to  prove  the  tenor?    To  hold 
otherwise,  would  be  to  introduce  a  most  dangerous  latitude 
into  criminal  pmceedings.     I  nm  decidedly  of  opinion  that 
you  have  failed  in  the  proof  of  a  substantial  allegation.     It  is 
essential  to  the  security  of  innocence,  that  words  set  out  in 
the  record  should  be  either  literally  or  substantially  pi*oved. 
A  person  giving  his  assurance  generally,  and  giving  his  as- 
sui*ance  for  the  performance  of  a  particular  stipulation,  are 
allowed  to  be  entirely  different     If  a  man  swears  falsely  to 
several  material  questions,  these  may  be  included  in  distinct 
counts.**  (a) 

It  appears  to  have  been  ruled  that  upon  an  indictment  for  proof oftiw 
perjury  committed  at  the  trial  of  a  cause,  the  pi^osecutor  must  ^hoU  of 

y  Rex  r.  Pepys  Peakc  N.  I'.  C.  l,i;!.  wonls  sworn  whirh  is  ncrossary  to  support  aii 

z  2  Hale,  P.  C.  '280.  iiu'ictinciit  fm  {Hirjnry.     For  iht  general  prin- 

n  Ri'X  r.  Lt'cf**,  2  Canipi'.   l.^S,  131^.     TIjc  rjplfis  iii)Oii  liiif.  «.«ri»jc<*t,  rirfr  2  Hawk.  P.  C, 

learued  rt-porttr  tays*,  "I  lin'l  "o  <Ifriiion  or  c,  46.  ?.  34,  ,>^,  3G.     rumpagiioii  r.  Martin, 

(iictum  ill  ihc  booL^■at  t'?  ^Iif  c  !'!''».«.••  of  the  2  BI.  up.  "'♦*''. 
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the  defeod-  prove  the  whole  or  the  defendant's  testimony ;  (b)  nnkBS  tte 
anOs  testi-   perjury  be  assigned  uimn  a  point  which  first  arose  upon  Ae 
'^"^'        defendant's  cross-examination,  in  which  case  proof  of  ths 
["^1794]  whole  cross-examination  has  been  ruled  to  be  sufficient.*  (c) 
And  the  ground  upon  which  proof  of  the  whole  of  the  euBi- 
nation,  or  cross-examination,  was  ruled  to  be  neceasaiy  in 
these  cases  appears  to  have  been,  that  possibly  the  defendant 
might  have  connected  in  some  part  of  such  examinataoM  any 
mistake  he  hafl  made  in  other  parts.    But,  it  is  observed, 
that  this  doctrine  of  compelling  the  prosecutor  to  prove  more 
than  a  prima  facie  case,  is  an  anomidy  in  the  crinunal  brar, 
that  in  general  the  party  indicting  is  not  bound  to  anti^iptte 
matters  of  defence,  which  it  lies  on  the  prisoner  to  bring  fiv- 
ward ;  and  that  it  does  not  seem  that,  in  this  caae^  tlie  parfy 
indicted  would  sustain  hardship  in  being  compelled  to  shew 
that  he  had  corrected  the  part  of  his  evidence  assigned,  (d) 
Proof  of         It  is  sufficient  to  support  the  averment  that  the  party  ad- 
authority     ministering  the  oath  had  competent  autborily  for  that  p■^ 
uMhe  *"*^  pose,  by  shewing  in  the  first  instance  that  he  adei  as  a  pcr- 
oitb.         son  having  such  authority.    Thus,  upon  an  indictment  ibr 
peijury  before  a  surrogate  in  the  ecclesiastical  coar^  it  was 
ruled,  that  the  fact  of  the  person  who  administered  the  oath 
having  acted  as  a  surrogate,  was  sufficient  primi  facie  evi- 
dence of  his  having  been  duly  appointed,  and  havmg  autho- 
rity to  administer  it     And,  Lord  Ellenborough,  C.  J.  sud, 
<<  I  think  the  fact  of  Dr.  Parson   having    acted  as  sunti- 
gatc,  is  sufticient  prinui  facie  evidence,   that  he  was  driy 
appointed  and    liad   competent  authority  to  administer  the 
oath.     1  cannot  for  this  purpose  make  any  distinction  be- 
tween the  ecclesiastical  coui-ts  and  other  jurisdictions.    It  is 
a  geuenil  presumption  of  law,  tliat  a  jierson  acting  in  a  pub- 
lic capacity  is  duly  authorised  so  to  do."  (e)     But  it  was  hol- 
deu  ill  the  same  case,  that  ujion  its  appearing  that  the  surro- 
gat43  was  appointed  contrary  to  the  canon,  (which  requires 
tliat  no  judicial  art  shall  be  speeded  by  any  ecclesiastical 
Judge,  unless  in  tlic  pi'csencc  of  the  i-egistrar  or  his  deputy, 
or  other  persons  by  law  allowed  in  that  behalf,)  his  appoint- 
[*179:)]  »npnt  *vvs\s  a  iiuUity.  and  the  averment  that  he  had  autliorit} 

to  administer  Ihr  oiitli  was  negatived.  (/) 
Proof  l^  seems,  that  on  an  indiciineiit  agiiinst  a  bankrupt,  forper- 

a:;aiiivt  a     jury  before  tl»e  coniinissioncrsin  passing  his  last  examiDttiou, 
bankrupt.    j|  jj,  ,icc('ssary  to  give  strict  evidonco  of  the  trading,  petiUon- 
iiig  creditor's  debt,  and  act  of  bankruptcy.  (^) 

the  delen- 
dant  hav- 


On  an  indictment  for  iKMJury,  in  an  answer  in  chancery* 
pTOof  of  the  defendant's  signatuiT,  and  of  that  of  the  master 


6  Rex  r.  Jones,  cor.  Kei;\ on,  C.  J,   17i<I.  118. 
Peakc  N.  P.  ('.  37.  r  Rt\  v.  Vcrelst,  J  Canmb.  432. 

c  Rex  V.  Dowlin,  cor.  Kcnyon,  C.  J.  1793.  ;'  /(/.  Ibid. 

Pe.ike,  N.  F.  C.  170.  '^  Kt»x  r.  Punsbon,  3  Campb.  96.    AJi«i  *« 

rf  aChit.  Crim.  L,  :il2,  let'erring  to  1  Sid.  Rex  r.  Bullock,  1  Tann.  Tl 
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before  whom  the  answer  purports  to  be  sworn^  is  evidence  of  ins  taken 
the  defendant's  having  sworn  to  the  truth  of  the  contents,  with-  '^*'  """'^  '"" 


an  aiiiwer 


oat  calling  the  person  who  wrote  the  jurat ;  or  further  prov-  in  ciiaiir«- 
ing  the  identity  of  the  defendant  as  being  tlic  very  same  per-  'Xi  <>.'  ^v^^ 
son  who  had  signed  the  answer.  (A)    In  a  case  upon  the  sta-  ^dininu' 
tute  51  Geo.  II.  c.  10.  s.  24.  (for  taking  9l  false  oath  to  obtain  tratioDof  a 
administration  to  a  seaman's  effects,  in  onler  to  receive  his  "^f*"^"*' 
wages)  it  was  holden  necessary  to  prove  directly  and  positive- 
ly,  that  it  was  the  prisoner  who  took  the  oath.    And  the  court 
said  that  the  evidence  given  was  defective,  as  there  was  a  pos- 
ubilityf  from  any  thing  that  had  been  given  in  evidence  to  the 
contrary,  that  the  prisoner  might  have  gone  through  all  the 
rest  of  the  fraud,  and  have  avoided  tlie  circumstance  of  taking 
the  oath,  especially  as  he  probably  knew  that  tlie  taking  tiie 
oath  was  a  capital  felony.    And  they  further  said,  tliat  if  tliis 
had  been  an  indictment  for  {lerjury  at  common  law,  it  would 
bave  been  incumbent  on  the  prosecutor  to  have  given  precise 
9mA  positive  proof  that  the  prisoner  was  tlie  person  who  took 
tbe  oialb$  and  it  was  equally  incumbent  on  him  so  to  do»  upon 
as  iiidictraent  on  the  statute  in  question,  (t) 

*Upon  an  indictment  for  perjui^,  in  falsely  taking  the  free-  P17961 
bolders'  oath  at  an  election  of  a  knight  of  the  sliire,  m  the  Proof  of 
nmme  of  J.  W. ;  it  appearing  by  competent  evidence  that  the  r^^ V'^  V\ 
fineebolders'  oath  was  administered  to  a  person  who  polled  on  oatVat  aii* 
the  second  day  of  the  election,by  thenameof  J.  W.  who  swore  ciertion. 
to  bis  freehold,  and  place  of  abode ;  and  tliat  there  was  no 
mch  person ;  and  that  the  defendant  voted  on  the  second  day, 
and  was  no  freeholder,  and  sometime  afterwards,  boasted  tiiat 
be  had  done  the  tricky  and  was  not  paid  enough  for  the  job, 
and  was  afraid  that  he  should  be  pulled  for  his  bad  vote;  and 
it  not  iqipearing  that  more  than  one  false  vote  was  given  on 
the  second  day's  poll,  or  that  the  defendant  voted  in  his  own 
name,  or  any  other  than  the  name  of  J.  W. ;  it  was  holden, 
tbat  fliere  was  sufficient  evidence  for  tlie  jur}*  to  presume  that 
the  defendant  voted  in  the  name  of  J.  ^V.  and  conser|uently  to 
find  him  guilty  of  the  charge  as  alleged  in  the  indictment  {k) 

In  a  case  of  a  prosecution  against  T.  Reilly  for  suborning  Ffw/  upon 
one  Macdaniel  to  commit  perjury,  it  was  contended,  on  the  fJ^^^^^^^J 
part  of  the  crown,  tliat  tlie  bare  production  of  the  record  of  boiuaiioii 
MaeianiePi  conviction  was  of  itself  sufficient  evidence  tliat  be  ofp^r^ty- 
bad,  in  fart,  taken  tlie  false  oath  as  alleged  in  the  indictment 
But  it  was  insisted,  for  the  prLs^iner,  tliat  the  record  was  not 
of  itself  sufficient  evidence  of  the  fact:  that  the  jury  had  a 
right  to  be  satisfied  tliat  such  conviction  was  right;  that 
Bcilly  had  a  right  to  controvert  the  guilt  ot^iacdumel;  and 

k  Rex  r.  BeusoD.  2  Campo.    308.     Rex  r.  an^wm  wa%  wi'ii  a   iicutothe  more  vary 

Morris  2  Burr.  lIKSf.     1  Lea^.o  50.  Tut  ren-  proof  ol  penury  :n  «r.iwc-r».     2  Burr.  1189. ' 

1011  wby  the  Cburtol  ChBDCiry  Uiaoe  a  eerie*  t  Brady*^  't*«  ]7';4,  1  litufh  'Jtt7, 

rml  Older  th»i  *li  ^efeitdanis  t:'."jvi'--  tizn  •..••*'  ':  Yat  t.  K-:- ►.  a:;a»  W.itij'.  Q  tasT.  325. 
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that  tlie  evidence  given  on  Macdaniers  trial  onf^t  to  be  sah- 
mitted  to  the  consideration  of  the  present  jury ;  and  the  re- 
corder obliged  the  counsel  for  the  ci-own  to  go  through  the 
whole  case,  in  the  same  manner  as  if  the  jury  had  been  charg- 
ed to  try  Macdanicl.  {t) 
Ponith-  The  punishment  of  perjury  and  subornation  of  perjary»  at 

[*1797]  common  law,  has  been  various;  being  anciently  death;  Ht- 
uwnt  of      terwards  banishment,  or  cutting  out  the  tongue ;  Aen  forfeit- 
an3"tubor-  ^^'^  ^^  goods.  ( m)    At  the  present  time  it  is  fine,  imprisomnent, 
naUon  of     and  pillory,  at  the  disciTtion  of  the  court,  (n)  to  iwch,  as  we 
perjury.      hBYt  secu,  the  statute  2  Geo.  II.  c.  25.  (o)  superadds  a  power 
for  the  court  to  order  the  offender  to  be  sent  to  the  boase  of 
correction  for  a  term  not  exceeding  seven  years,  or  to  be  trans- 
ported for  tlie  same  period :  and  makes  it  felony,  without  be- 
nefit of  clergy,  to  i*etum  or  escape  within  the  time.    If  the 
prosecution  pi-occeds  u])on  tlie  5  Eliz.  c.  9.  that  statute,  asve 
have  seen,  (p)  inflicts  tlic  penalty  of  perpetual  infany,  and  a 
fine  of  £40  on  the  suborner ;  and,  in  default  of  payment;  ia- 
prisonmcnt  for  six  months,  and  to  stand  with  both  ears  nailed  to 
tiic  pillory ;  and  punishes  perjury  itself  witli  six  months'  in- 
P1798]  prisonment,  perpetual  *infamy,  and  a  fine  of  £20;  or  to  have 
both  ears  nailed  to  the  pillorv'. 

It  has  been  holdcn  that  the  punishments  directed  by  thestat- 
18  Geo.  II.  c.  IB.  (gr)  to  be  inflicted  upon  perjury, in  falsely 
taking  the  freehoidci*'s  oath  at  an  election  of  a  luii^t  of  flie 
shire,  arc  cumulative  under  the  statute  5  Eliz.  c  9.  s.  6.(r) 
and  2  G(M),  II.  r.  25.  s.  2.  (s)  to  which  the  first  mentioned  sta- 
tute 18  Geo.  11.  v.  18.  i-efci-s.  (0 


/  Ueilly's  case,  1  Lracli,  4.'4. 
in  4  Blark.  Com.  131U 
n  4  Black.  Coin.  1;W.  Ri^x  r.  Xncvs  aiul 
Haley.  1  Black.  R.  4lfi.  Box  r.  Lookup,  a 
Burr.  1901.  In  this  last  cnse  the  form  of  the 
tiuntencc  was,  that  the  defenclaiit  *^  should  be 
^et  in  and  upon  the  pillory  at  C.  cross  for  an 
lionr  between  the  hours  of  twelve  and  two, 
and  that  he  should  afterwards  be  transporter! 
to  some  of  his  Majesty's  colonies  or  planta- 
tions in  America,  for  the  space  of  seven  year*- ; 
and  be  now  remanded  to  the  custody  of  the 
marshal,  to  be  by  him  kept  in  safe  cut^tody,  in 
execution  of  the  judgment  aforr^aid,  and  un- 
til he  shall  be  transported  as  aforesaid.*^ 

The  statute  56  Geo.  III.  c.  I:i8.  s.  1.  after 
abolishing  the  punishment  of  the  pillory  ex- 
cept for  the  offences  thereinafter  mentioned 
proceeds  thus ;  *'  Provided  that  all  laws  now 
Sn  force  whereby  any  jierson  is  subject  to  pu- 
nishment for  the  taking  any  false  oath,  or  for 
committing  any  manner  of  wilful  and  corrupt 
perjury,  or  for  the  procuring  or  suborning  any 
other  person  so  to  d;),  or  for  wilfully,  falsely, 
and  corruptly  affirming  or  declaring,  or  pro- 
curing or  suborning  any  other  person  so  to  af- 
firm and  declare,  in  any  matter  or  thing,which 
If  the  same  had  been  deposed  in  the  usual  form 
U'ould  have  amounted  to  wilful  and  corrupt 


perjury,  shall  continue- and  be  in  full  force 
and  etftct :  and  that  all  persons  guilty  of  aoy 
of  the  s.iid  srveral  ofTences  shall  incur  an*i 
suffer  the  same  punishment,  penalties  and  for- 
feitures as  such  perAons  were  subject  to  bjthe 
laws  and  ttatuies  of  this  realnn  or  onv  o: 
»hem,  before  the  passing  of  this  art,  and  as  i: 
this  act  had  not  been  maffo.'* 

o  Jlnte^  1763. 

p  AntCy  1761. 

7  Ante,  1773. 

r  AnU,  1761,  1762. 

*  Ante,  1763. 

/  Bex  r.  Price,  a/ioJ  Wright,  6  Eart.32?' 
Grose,  J.  passed  sentence  upon  the  defrwJan*. 
and  two  other  persons  who  had  been  convict- 
ed of  similar  perjuries  in  the  foUowin^fodn' 
— "That  each  of  them  for  this  offence  should 
lose  and  forfeit  20/.,  and  be  imprisoned  in 
Jsewtjate  by  the  space  of  six  months  without 
bail  or  main-prize,  and  that  his  oath  from 
thencefortli  be  not  received  in  any  court  of 
recoid  within  England  or  Wales,  or  ih« 
marches  of  the  same,  until  such  time  as  thii 
judgment  should  be  reversed  by  attaict  ot 
otherwise ;  and  that  after  the  expiration  oi 
the  said  six  months  he  be  transported  tofodi 
place  beyond  the  seas  as  his  majesty,  vith  the 
advice  of  his  privy  council,  should  think  fit  to 
direct  and  appoint,  for  the  term  of  jir  vears." 


0HA7.I.]  Of  Perfury,  fc  Punishintivt.  1798 

A  conseqiieiice  of  a  conviction  for  perjury,  though  it  forms  ConTiction 
no  part  of  the  judgment,  is,  that  the  offender  is  incapacitated  [^|^j[!^^ 
from  giving  evidence  in  a  court  of  justice,  (u)    But  a  pardon  lates  the 
virill  ratore  his  competency ;  except  in  the  case  of  a  convic-  offender 
tion  for  peijury  or  subornation  of  perjury  on  the  statute  5  e^dence?^ 
Eliz.  c  9.  {w)  virhich  int>vides  that  the  offender  shall  never  be 
adautted  to  give  evidence  in  courts  of  justice  until  the  judg- 
ment be  reversed  ;  and,  therefore,  the  king's  pardon  will  not 
in  such  case  make  him  a  competent  witness,  {x) 

A  very   summary  mode  of  proceeding   is   given,   where  Summary 
persons  convicted  of  perjury  practise  as  attomies  or  soli-  proceeding 
citors  *in  courts  of  law  or  equity.    The  12  Geo.  I.  c  29.  s«  r«  17001 
4.  enacts,  ^  that  if  any  person  who  hath  been  or  who  shall  be  ^       ^  -I 
convicted  of  forgery,  or  of  wilful  and  corrupt  perjury,  or  su-  ^^edof 
lioniation  of  perjury,  or  common  barratry,  shall  act  or  prac-  peijury 
tise  as  an  attorney,  or  solicitor  or  agent,  in  any  suit  or  ac-  attorntesot 
tiouy  brought  or  to  be  brought  in  any  court  of  law  or  equity  solicitors. 
witiiin  that  part  of  Great  Britain  called  England,  the  judge 
«r  judges  of  the  court,  where  such  suit  or  action  is  or  shdl 
be  briNipht,  shall,  upon  complaint  or  information  thereof,  ex- 
amine m  matter  in  a  summary  way  in  open  court ;  and  if  it 
shall  aj^ear  to  the  satisfaction  of  such  judge  or  judges,  that 
the  person  complained  of,  or  against  whom  such  information 
sjhall  be  given,  hath  offended  contrary  to  this  act,  such  judge 
or  judges  shall  cause  such  offender  to  be  transported  for  seven 
yegrs  jto  some  or  one  of  his  majesty's  colonies  or  plantations 
in  America,  by  such  ways,  means,  and  methods,  and  in  such 
manner,  and  under  such  pains  and  penalties  as  felons  in  other 
cases  WB  by  law  to  be  transported.'' 


*CHAPTER  THE  SECOND.  r*1800l 

Of  Canspiracy.  (1) 

The  conspiring  to  obstruct,  pervert,  or  defeat  the  course  of  j^^^'jj" 

public  justice ;  (a)  to  injure  tiie  public  health,  as  by  selling  conspira- 
cy. 

V  GUb.  Ev.  126.     Bull.  N.  P.  291.     4         x  Phil,  on  Ev.  30.  and  the  authorities  there 
mack.  Com.   138.    2  Hawk.  P.  C.  c.  46.  s.      cited. 
101.  a  Rex  r.  Mawbey  and  others,  6  T.R.  619. 

w  Anttj  1761,  1762.  et  seqit,  4  Black.  Com.  136.    1  Hawk.  P.  C. 

c.  72.  s.  2. 

(1)  Massachusetts. — lo  the  case  of  the  CommoDwealth  v.  Jadd  &  al.  2M. 
R.  329,  the.  law  relative  to  the  offence  of  coospiracy,  and  the  numerous  cases 
in  the  English  authorities  upon  that  subject,  were  fully  discussed.  The  de- 
fendants were  indicted  for  conspiring  together  to  manufacture  certain  ma- 
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udwholesome  provisions  ;{h)  or  to  effect  any  miUic  miseliiei; 
as  by  raising  the  price  of  the  pablic  funds  by  illegal  means ;  {i\ 
are  offences  punishable  by  indictment.  And  it  appears  tM 
an  indictment  lies,  not  only  wherever  a  conspiracy  is  mtoRd 

6  Rag  V.  Macarty  and  Fordenboiirgh,  3  Ld.  bourgh  in  6  Eait.  133. 141. 

Raym.  1179.    3  East.  P.  C.   c.  18.  s.  5.  p.  c  Kex  r.  De  Bereoger  and  oihen,  SBI.  ib 

829.     4  Black.  Com.  162.    And  see  the  re-  S.  67. 
marki  upon  the  case  of  Macarty  and  Forden- 

teriab  mentioned  in  the  iDdictment,  (of  which  one  was  good  indigo  of  foreign 
growth,^  a  base  composition  resembling  genuine  indigo  of  the  beat  qoafity, 
and  of  foreign  growth,  with  the  fraudulent  intention  that  the  same  should  be 
Sold  at  public  auction  as  genuine  indigo  of  the  best  quality  and  of  foreign 
growth.  The  indictment  further  alleged,  that  the  defendants  did  in  &t 
manufacture  this  base  composition  and  exposed  it  to  sale,  and  Ad  sell  it  at 

Snblic  auction  for  genuine  indigo  of  the  best  quality  and  foreig^n  growth.  The 
efendants  were  found  guilty  of  the  whole  indictment  except  tlM  last  allega- 
tion, yiz.  that  this  base  composition  was  in  iact  sold  at  auction. 

Several  objections  were  made  to  the  verdict,  the  last  and  most  importnt 
of  which  was,  that  the  first  count  charges  a  conspiracy  to  do  an  act  not  pro- 
hibited by  law,  with  an  unlawful  intent  to  defraud,  not  any  individaaJ,  hj 
name,  but  whoever  might  be  the  purchasers,  without  giving  any  deicriptfoo 
of  them,  and  no  act  dune  in  pursuance  of  this  conspiracy  is  either  all^fed  in 
the  first  count,  or  found  by  the  verdict.  Parsons,  C.  J.  in  deliverig^  the 
opinion  of  the  court,  says,  <*  The  question  is,  whether  the  conspiTacy  as  al- 
leged in  the  first  count,  no  act  being  alleged  as  done  in  pursuance  of  it,  ti  an 
indictable  offence.  After  fully  considering  the  several  cases,  the  court  are 
of  opinion,  that  the  gift  of  a  conspiracy  is  the  unlawful  confederacy  to  do  an 
unlawful  act^  or  even  a  lawful  act  for  unlawful  purposes.  That  the  offnce 
is  complete  when  the  confcdci'cicy  is  made,  and  anV  act  done  in  pursuance  of 
it  is  no  constituent  part  of  the  offence,  but  merely  an  aggravation  of  it.  This 
rule  of  the  common  law  is  to  prevent  unlawful  combinations.  A  solitaiy  of- 
fender m«iy  be  easily  detected  and  punished.  But  combinatioju  against  law 
are  always  dangerous  to  the  public  peace,  and  to  private  security.  The  uih 
lawful  confederacy  is  therefore  punished,  to  prevent  the  doing  of  any  acts  in 
execution  of  it.  Of  this  principle  the  adjudged  cases  have  leA  do  doabt." 
The  learned  Chief  .lustice  then  quotes  the  cases  of  the  King  r.  Edwards  k. 
al.  8  Mod.  320.  The  King  r.  the  Journeymen  Taylors  of  Cambridge,  Ibid. 
1 1 .     And  the  King  v.  Robbison.     1  Leach,  C.  6.  47. 

It  was  admitted,  that  the  conspiracy  to  do  a  lawful  act  with  the  unlawful 
intent  of  injuring  an  indiridiml,  was  an  indictable  offence,  although  do  act 
were  done  in  pursuance  of  it ; — but  it  was  insisted  that  the  law  was  diflerent 
when  the  intent  was  to  injure  a  number  of  people  not  described.  The  court 
were  satisfied  that  the  law  made  no  such  distinction,  it  does  not  in  the  cases 
of  knowingly  having  in  possession  forged  bank  notes,  or  counterfeit  current 
coin,  with  the  intent  to  pass  them  as  genuiue ;  for  it  is  not  necessary  toall^ 
an  act  done  in  these  cases,  in  pursuance  of  the  intent.  The  intent  is  to  cheat 
whoever  ran  be  cheated.  In  this  case  there  was  the  same  general  intent  to 
defraud  all  who  could  be  defrauded.  ^^  We  therefore  think  the  offence  to  be 
greatly  aggravated  by  the  undistinguishing  mischief  that  was  designed.*^  For 
this  the  case  of  the  Journeymen  Taylors  is  substantially  in  point.  The  object 
was  to  raise  their  wages,  and  the  persons  to  be  injured  were  any  persons  who 
might  employ  them.    The  cases  cited  by  the  Solicitor  General  in  support  of 
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Ulto  for  a  corrupt  or  illegal  pprpoaOf  but  also  where  the  con* 
splracy  is  to  effect  a  legal  purpoee  by  ttie  use  of  unlawful 
means :  and  this»  although  such  purposes  be  not  effected*  (d) 
And  it  is  laid  down  in  a  book  of  great  authority  that  all  con- 

if  Rex  r.  The  Journeymen  Taylors  of  Cam-  iptracy,  unless  i:  be  put  in  execution,  9  Co, 

bridge,  8  Iffod.  11.    Reg.  v.  Best,  2  Ld.  Raym.  67.    W.  Jones,  93.    Savile  v,  Roberts,  1  Ld. 

1167.    6  Mod.  85.    1  East.  P.C.  c.11.  s.  11.  Raym.  378. 
p.  462.    But  an  action  will  not  lie  for  a  con- 

the  doctrine  were,  Poulterer's  case,  9  Rep.  &6,  3d  point.  Rex  v.  Edwards  It 
aL  8  Mod.  321.  and  11  Mod.  55.     3  Burr.  1320.     1  Lev.  125.     1  Sid.  174, 

8.  6.  1  Kenble,  203.  1  Ventr.  304.  1  Str.  193.  1  Salk.  174.  Rex  v. 
Parsons  &  al.  1  W.  Blackstone,  392.  Rex  v.  Elizabeth  Robison.  1  Leach,  44 
2  East  P.  C.  816.  2  Burr.  1125,  Wbeatly's  case.  Young's  case.  3  Tens. 
Rep.  104.  6  Mod.  42.  2  East  P.  C.  823.  The  cases  cited  by  Otii  for  de- 
fefraants,  were,  Macarty  &  Fordenbourgh.    2  Lord  Raymond,  1179.    Hawk 

B.  2.  C.  72.  8.  2. 

Id  the  case  of  the  Commonwealth  v,  Tibbetts  &  al.  the  same  doctrine,  as 
laid  down  in  Commonwealth  v.  Judd  k  al.  was  recognised  and  adhered  to. 
The  particiilar  point  decided  in  this  case  was,  that  in  an  indictment  for  a 
e6B8|nracy  to  accuse  one  of  a  crime,  it  is  not  necessary  to  allege  tliat  tlie 
defi»danto  procured  or  intended  to  procure  an  indictment  or  other  legal  pro* 
cesi.  And  that  any  informality  in  the  indictment,  in  alleging  matter  merely 
in  f^ffravation  of  the  offence,  will  not  vitiate  it    And  in  the  Commonwealth 

9.  Warren  &  al  6  M.  R.  74,  the  same  doctrine  is  again  recognised.  '^  The 
cist  of  the  offence,  is  the  conspiracy  to  cheat  the  prosecutor.''    Per  Parsons, 

C.  J.  So  in  Commonwealth  v.  Davis,  9  M.  R.  415.  ^^  Upon  an  indictment 
for  a  conspiracy  to  cheat,  the  conspiracy  is  the  gist  of  the  offence,  and  the 
cheating  is  but  aggravation.'' 

When  a  felony  or  misdemeanour  is  in  fact  committed,  a  conspiracy  to  com- 
mit such  felony  or  misdemeanour  cannot  be  indicted  and  punished  as  a  dis- 
tinct offence.  Commonwealth  v.  Kingsbury  &  al.  5  M.  R.  106.  The  defen- 
dants were  convicted,  and  there  was  a  motion  in  arrest  of  judgment,  because 
the  offence  charged  and  proved  amounts  to  larceny,  which  being  a  felony, 
the  conspiracy  charged  was  merged.  ^^  Had  the  conspiracy  not  been  effect- 
ed, it  might  have  been  punished  as  a  distinct  offence ;  but  a  contrivance  to 
commit  a  felony,  and  executing  the  contrivance,  cannot  be  punished  as  an  oA 
fence  distinct  from  felony,  when  committed  pursuant  to  it."  Per  Parsons, 
C.  J.    ''  The  law  is  the  same  respecting  misdemeanours."     Id. 

CoiiNECTiccT. — A  combination  or  conspiracy  may  be  proved  by  evincing  a 
concurrent  knowledge  and  approbation  in  the  persons  conspiring,  of  each 
others  acts ;  and  it  is  most  usually  done  by  proof  of  the  separate  acts  of  se- 
veral persons,  concentrating  in  the  same  purpose  or  particular  object  The 
greater  the  secresy  that  is  observed,  relative  to  the  object  of  such  concur- 
rence, and  the  more  apparent  the  similarity  of  the  means  employed  to  effect 
it,  the  stroller  is  the  evidence  of  the  conspiracy.  1  East.  P.  C.  37.  In  order 
to  prove  a  conspiracy,  the  acts  of  the  different  conspirators  are  admissible, 
though  acts  to  which  the  prisoners  were  no  party.  6  T.  R.  527.  The  King 
V.  William  Stone.  This  principle  is  recognised  in  3  ELsp.  Rep.  194.  Beai  v. 
Thatcher, — where  evidence  of  this  nature  was  admitted  by  Lord  Kenyon,  as 
tending  to  prove  a  subsisting  fraudulent  connection  between  the  defendant 
and  one  JoAiuon,  whom  he  had  recommended,  d:c. 

New  York. — In  the  case  of  the  People  v.  Olcott,  2  Johns.  Cases,  301,  two 
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federacics  whatsoever  wrongfully  to  prejudice  a  third  pcaran 
arc  highly  criminal  at  common  law;  as  where  divers  penon 
coniederate  together  by  indirect  means  to  impoverish  a  third 
pei*son,  or  falsely  and  maliciously  to  charge  a  man  with  beiig 


points  of  law  were  decided.     1 .  That  the  court  may  in  their  discretioa  io  a 
crimloal  case,  discharge  a  jury  who  nre  nnable  to  agree  on  a  verdict,  and 
against  the  consent  of  the  defendant ;  who  may  be  brought  to  trial  a  second 
lime  for  the  same  offence.   And  2d.  That  where  three  persons  were  engaged 
in  a  conspiracy,  and  one  of  them  died  before  trial,  and  another  was  acqidtted, 
'.he  survivor  might  be  tried  and  convicted.     A  third  point  was  also  decided, 
•vhich  was  applicable  to  that  particular  case,  rather  than  to  any  general  point 
JT  principle  of  law.   The  opinion  of  the  court  was  delivered  by  Kent,  J.  As 
:o  the  first  point,  he  referred  to  the  case  of  the  People  v.  Denton,  2  Johns. 
Clases,  375,  in  which  the  same  question  wai*  decided.     He  then  went  into  m 
historical  and  learned  statement  of  the  opinions  and  discussions  of  the  EngUib 
judges,  upon  the  question;  to  which  the  reader  must  be  referred,  andfron 
which  he  will  find,  that  both  reason  and  the  authorities  are  clearly  in  favour 
if  the  power  of  the  court  to  discharge  the'^ury  when  it  shall  appear  tint 
public  justice,  or  the  circumstances  of  the  case,  or  of  the  prisoner,  requre 
it.     The  authorities  referred  to  are,  1  Inst.  227,  b.    3  Inst.  110.    Foster,  32. 
Brooke's  Corone,  12.    Hawk.  b.  2.  c.  97.  s.  1.    4  Black.  Com.  36a  Cartbeir. 
465.     The  King  r.  Jeftl^.  Stra.  98 1.  The  learned  judge  here  remarks,  ^'  (hit 
the  position,  generally  denying  tlic  power  of  the  court  to  discluuge  a  jury 
sworn  and  charged  in  a  criminal  case,  has  originated,  (probably  without  far- 
ther examination  or  inquiry,)  from  a  dictiun  to  be  found  in  the  InstitUlet  oC 
Lord  Coke,  and  that  thi!>  dictitm  rests  upon  his  single  authority  without  the 
sanction  of  any  jiidirinl  decision.     On  the  contrary,  there  are  many  authori- 
ties ndmitling  and  rst:il)lishin|[r  (he  poivcr  of  the  court  to  discharge  the  juir, 
even  in  capital  cases."     As  in  llie  case  of  Frrrars^  cited  in  Sir  T.  Raymond, 
84,  which  was  an  information  lor  forger  v.     In  1   \'enl.  p.  G9,  which  was  a 
case  of  larceny.     Totter,  J71,  a  case  of  murder.     Saik.  64t>,  and  Hale,  P.  C. 
vol.  '2.  p.  '2\>b^  who,  in  direct   opposition  to  Coke,  says  that  the  practice 
in  his  time  liad  been  common  for  the  court,  after  the  jury  were  sworaand 
charged,  and  evidence  «civen,  to  discharge  tlie  jurv,  and  remit  the  prisoner 
lor  another  trial.     In  tli«'  c,\<v  of  the  two  Kin  locks  (Foster,  22  to  40,)  the 
(general  question,  touchinfi:  -lie  power  of  tlie  court  to  discharge  jurors, under- 
went a  full  and  solemn  di^U'-Mun,  and  ail  \\iv.  cases  before  mentioned  were 

•  ited  and  examined,  and  the  lourt  came  to  iiu?.  decision,  (tea  judges  asr-iinst 
one.)  that  the  general  rule,  a«*  laid  down  hj  Lord  Coke,  (that  a  jury  sworn 
and  charged  by  tlx'  court  in  cases  of  life  or  member,  cannot  be  dischaigedi 
but  ought  to  jriv<:  .1  verdict,)  had  no  authority  to  warrant  it,  and  could  not  be 
univcrsalK  hindini:;  and  that  the  question  was  not  capable  of  being  detenain- 
»'d  by  any  tceiieral  ruh- :   for  that  none  could  irovern  the  discretion  of  the 

•  nurt  in  all  po^>ihle  circimi>tances. 

This  power  is  also  rrc<'i^nised  in  Comb.  KM.  Kelynge,  'JO,  52.  St.  Tri- 
vol.  2,  p.  710,  »27. 

Other  instances  where  a  jury  may  be  discharji^cd  are  also  quoted  bj  the 
learned  judge.  If  the  pii^ioner  be  found  insane,  (1  Hale,  35,)  or  in  a  lit, 
(Leach,  ^^l^>)  or  be  taken  in  labour,  (Foster.  7t).)  or  if  a  juror  escape  from 
his  fellows,  C^  Hale.  2!)^.)  or  if  taken  in  a  tit.  or  be  intoxicated ;  in  all  these 
cases  it  has  been  lieM  that  a  jury  may  be  discharged,  and  the  prisoner  re- 
manded tor  another  trial.  It  i^  further  added,  ''If  the  question  in  capital 
ascs  be  doubtful,  there  i^  ncMiincr  to  render  it  so  in  cases  of  misdemeanoir 
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the  roputod  father  of  a  bastard  child»  or  to  luaintaiii  one  ano- 
ther in  any  matter^  whether  it  be  true  or  false,  (e)  The  con- 
spiracy or  unlawful  agreement,  though  nothing  be  done  in 
prosecution  of  it^  is  the  *gist  of  the  offence.  (/)    The  nature  [*180l] 

e  1  Hawk.  P.C.  r.  72.  .s.  2.  Spragg,  2  Burr.  993,     Rex  r.  Rispal,  3  Burr. 

/  Reg.  V.  Best,  2  Lil.  Ray  in.  1167.     Rex  r.      1321. 

The  power  of  the  court  in  those  cases  is  analogous  to  their  power  id  civil  cases ; 
and  they  possess  the  same  power  and  controul  over  the  verdict,  in  awarding 
new  trials,  (6  T.  R.  688.  T.  Jones,  163.  1  Lev.  9.  21.  Vin.  478.  Loft. 
147.  4  Black.  Com.  365.  Ridg.  51.)  and  the  party  is  entitled  to  a  writ  of 
error,  as  a  matter  of  right.  Laws  of  New  York,  vol.  1,  184.  ''  If  the  court 
are  satisfied  that  the  jury  have  made  long  and  unavailing  efforts  to  agree ; 
that  they  are  so  far  exhausted  as  to  be  incapable  of  further  discussion  and  de- 
liberation, it  then  becomes  a  case  of  necessity,  and  requires  an  interference.^^ 
The  doctrine  of  compelling  a  jury  to  unanimity  by  the  pains  of  hunger  and 
fatigue,  so  that  the  verdict,  in  fact,  be  founded  not  on  temperate  discussion, 
but  on  strength  of  body,  is  a  monstrous  dcctrin^,  that  does  not  stand  with  con- 
science, but  is  altogether  repugnant  to  a  sense  of  humanity  and  justice.^' 
(Emlyn's  Preface  to  the  State  Trials,  pp*  6,  7.) 

In  Massachusetts  this  power  of  discharging  a  jury  in  capital  cases,  as  well 
as  in  cases  of  misdemeanour,  is  now  constantly  exercised  ivithout  hesitation 
or  doubt.  The  question  was  first  thoroughly  examined  in  the  Supreme  Ju- 
dicial Court,  in  the  case  of  the  Commonwealth  v.  Bowden,  9  M.  R.  p.  494. 
This  was  an  indictment  for  highway  robbery.  The  case  is  not  fully  report- 
ed. In  addition  to  the  authorities  mentioned  in  the  report  as  cited  by  the 
counsel  for  the  government,  a  note  of  many  others  was  prepared ;  but  he  was 
stopped  by  Parsons^  C.  J.  and  told  that  the  court  were  entirely  satisfied.  The 
opinion  of  the  court  is  not  given  at  large ;  but  it  is  remarked,  as  a  part  of 
that  opinion,  ^^  that  it  would  not  be  consistent  with  the  genius  of  our  govern- 
ment or  laws,  to  use  compulsory  means  to  effect  an  agreement  among  jurors.^' 
Since  this  decision,  the  Supreme  Judicial  Court  of  Massachusetts  have  never 
doubted  their  power  to  discharge  the  jury  without  the  consent  of  the  priso- 
ner, when  it  is  fully  ascertained  that  they  cannot  agree  upon  a  verdict,  as 
well  in  capital  cases,  as  cases  of  felony  not  capital,  and  misdemeanours. 
'  But  prior  to  the  decision  in  Boden^s  case,  this  power  had  not  been  exer- 
cised or  admitted,  in  capital  cases.  The  absurdity  of  denying  the  court  this 
power,  had  been  severely  felt  in  the  case  of  several  persons  tried  for  an 
atrocious  murder  in  the  county  of  Kennebec.  The  jury,  by  the  right  of  pe- 
remptory challenge,  were  almost  wholly  of  the  prisoners^  own  selection. 
Several  of  them,  however,  were  impartial  and  conscientious.  AAer  an  ela- 
borate trial  of  three  dajs,  it  was  found  that  the  jury  could  not  agree.  They 
were  kept  together  three  days ;  during  which  time  they  were  allowed  mo- 
derate refreshment,  but  no  spirituous  liquor.  They  came  into  court  every 
day,  and  declared  that  there  was  no  prospect  or  even  possibility  of  their  ever 
agreeing  upon  a  verdict ;  but  they  were  informed  that  the  court  had  no  power 
to  discharge  them  without  the  consent  of  the  prisoners.  On  the  third  day 
they  came  into  court  again,  and  three  of  them  declared  that  they  believed 
the  prisoners  to  be  guilty,  and  that  if  they  assented  to  a  verdict  of  acquittal, 
it  would  be  in  violation  oftheir  judgments  and  consciences,  and  of  their  oath, 
to  give  their  verdict  ^^  according  to  their  evidence  ;'^  but  that  they  should  be 
compelUd  to  assent  to  such  a  verdict,  if  the  court  had  no  power  to  relieve 
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ol*  conspiracy,  therefore,  reqnires  that  more  than  one  peraoi 
should  be  concerned  in  it.  In  many  cases  an  agreement  ti 
do  a  certain  thing  has  been  considered  as  the  subject  of  aa 
indictment  fc»r  a  conspiracy,  though  the  same  act,  if  done  se- 


them ;  and  upon  being  told  by  the  court,  that  they  had  no  such  power,  they 
did  assent  to  a  verdict  of  not  guilty.  But  it  was  most  manifest  to  all  piesent, 
that  this  assent  was  given  from  necessity  and  upon  compulsion^  and  onder  the 
duress  which  thejr  were  then  subjected  to ;  and  that  it  was  ffiven  ia  direct  op- 
position to  their  judgments,  opinions  and  consciences,  and  tor  no  other  reason 
than  to  obtain  their  liberty.  After  such  a  case  as  this,  can  it  be  pesiibfe  that 
an  American  judge  or  jurist  will  doubt  the  rig^t  of  a  court  to  discbaige  a  jury, 
whenever  it  shall  manifestly  appear  cither  that  they  cannol  agree  upon  aTe^ 
diet,  or  that  other  circumstances,  in  any  case,  shall  render  it  necessary  or  ex- 
pedient ?(1) 

The  second  gpround  on  which  the  motion  in  this  case  of  the  People  v.  01- 
cott  was  made,  is  more  immediately  applicable  to  the  subject  of  this  chapter, 
Tiz.  'Mhat  the  conviction  of  two  persons  is  requisite  to  constitute  the  crime 
of  conspiracy.  And  Morn  being  acquitted,  and  Roe  dead,  the  defendant  can- 
not legally  be  convicted.- -  But  the  learned  judge  observes,  that  the  case  of 
the  King  17.  Nichols,  (Str.  1227,)  is  directly  in  point,  that  one  cooninfor 
may  be  convicted  aAcr  the  other  is  dead,  before  conviction.  In  the  thigv. 
Scott  &  Hames,  (5  Burrows,  1262.)  the  same  principle  is  recogpised^in  tfie 
case  of  a  riot,  where  six  persons  were  indicted.  Two  of  them  were  acqiut- 
ted,  and  two  died  before  trial.  Lord  Mansfield  held,  that  the  two  convicted 
must  have  been  guilty,  together  witb  one  or  the  other  of  the  persons  who 
died  before  conviction,  and  tbe  conviction  of  the  two  survivors  was  lield 
good. 

Pennsylvania. — A  combiniitioa  is  a  conspiracy  in  law,  whenever  the  act  to 
be  done  has  a  necessary  tendency  to  prejudice  the  public,  or  oppress  indivi- 
duals, by  unjusti)'  subjecting  thorn  to  ilie  power  of  the  confederates^  and  giv- 
ing effect  to  the  purposes  of  the  latter,  whether  of  extortion  or  misdlier 
Every  association  therefore  is  criminal,  whose  object  it  is  to  raise  or  depress 
the  price  of  labour  beyond  what  it  would  bring  if  it  were  left  without  artifi- 
cial excitement.  Commonwealtli  v.  Carlisle,  Hab.  Corp.  before  Gibson,  J. 
Feb.  1821.  1  Journal  of  Jurisprudence,  225.  Referred  to  in  Whartoo^s  lifg. 
Conspiracy  J  4,  5. 

In  the  case  of  Collins  k  others,  in  error,  "j.  the  Commonwealth,  3  Serg.  k 
R.  220,  it  was  decided,  that  ^^  an  indictment  charging  a  conspiracy  to  defraud 
by  means  of  false  pretences  and  false  writings,  in  the  form  and  sinuUtude  of 
bank  notes, — and  stating  the  overt  act  to  consist  in  altering  a  note  parportiDg 
to  be  a  promissory  note,  and  to  have  been  signed,  &c.  is  sufficient  And  also 
that  an  overt  act,  charged  to  be  done  by  one  conspirator,  in  pursuance  of  the 
conspiracy^  is  to  be  considered  as  the  act  of  all.  And  further,  that  it  is  not 
necessary  in  such  indictment  to  charge  the  actual  defrauding  of  any  per- 
son ;  passing  with  intent  to  defraud  is  sufficient.  And  such  conspiracy  is 
punishable  under  the  acts  of  April  &,  1790,  and  April  4,  1807.     But  few  as- 

(1)  Auotlier  method  is  said  to  have  been  adopted  (in  one  of  the  middle  states)  to  eemfd  i 
juror  to  agree  with  his  fellowii,  not  quite  so  compiaisanif  but  perhaps  not  less  pmnftd  ts  fc 
uuffering  juror.— Eleven  of  the  jury  were  agreed  after  a  few  minutes  deliberation ;  one  of  tkis 
only  was  olwtinatr.  After  using  various  roeiho<l8  to  induce  bins  to  agreo,  iho  eleven  agirsd 
that  the  best  argument  they  could  use  would  be  a  cow^s  skin^  and  by  the  application  of  ic.  cb- 
laiticO,  verr  readily,  the  assent  of  tlic  obstinate  juror  tr»  their  verdict. 
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iMuratdr  by  each  bidiTidual  wifliout  any  agreement  amongst 
themaelvesy  would  not  have  been  illegal ;  as  in  the  case  of 
jiMiraeymen  conspiring  to  raise  their  wages ;  each  may  insist 
on  raising  his  wages  if  he  can ;  but  if  several  meet  for  the 
wame  |Mirpose  it  is  illegal,  and  the  parties  may  be  indicted  for  * 
a  conspiracy,  (g)  It  has  been  said  that  perhaps  few  things 
are  Im  so  doubtful  in  tlie  criminal  law,  as  the  point  at  which 
a  GOBibination  of  several  persons,  in  a  common  object,  be- 
comes illegal.  (A)  It  appears,  however,  to  have  been  holden 
that  if  such  persons  illegally  concur  in  doing  an  act,  they 
may  be  guilty  of  conspiracy,  though  they  were  not  previously 
Bcqaainted  with  each  other,  (t) 

Amongst  the  most  flagrant  instances  of  conspiracies,  against  Contpira- 
the  public  justice  of  the  kingdom,  may  be  mentioned  a  case  ^'*''. 
in  wiiich  the  defendants  were  chargeil  with  conspiracy,  in  pubiTc  jui- 
cousing  a  man  to  be  executed  for  a  robber^',  which  they  knew  tice  of  the 

9  By  Grose,  J.,  in  Rex  r.  Maivbey  and  damaf;rs  at  thn  suit  of  the  person  injured, 
otners,  6  T.  K.  636.  And  soe  Rex  r.  The  R.v  BuJlcr,  J.,  in  Pasley  r.  Freeman,  3  T.  R. 
JoorMraeB  Taylors  of  Cambric^c,  8  Mod.      53. 


II.    If  oat  man  alone  bo  guilty  of  an  offence,  h  3  Chit.  Crim.  !«.  11?0. 

which|  If  practised  by  two,  would  be  the  sub-  %  By  Lord  Maubfield  in  the  case  of  the  pri- 

jecC  of  an  indictment  for  a  conspiracy,  he  in  soncrs  in  the  King^s  Bench,  Hil.  T.  96  Geo. 

dvUIy  liable  in  an  action  for  reparation  of  III.    1  Hawk.  P.  C.  c.  72.  s.S.  in  the  notes. 


thoritiefl  arc  cited  by  the  judges,  who  gave  their  opinions  in  this  case ;  bat 
the  reader  will  find  them  collected  in  the  case  of  the  Commonwealth  v.  Jadd 
&  al.  2  Mass.  Rep.  329. 

A  conspirator  may  be  convicted  in  the  place,  where  the  overt  act  is  done, 
in  pursnaDce  of  the  conspiracy.  And  one  who  procures  a  mitdemeaooar  to 
\m  committed,  is  guilty  in  the  place  whore  it  is  committed  by  his  procaree. 
The  CommoQweahh  v.  Oilicspie  &  nl.  7  Surg.  &  R.  469.  It  makes  no  diffe- 
rence where  the  defendant  resided ;  if  he  conspired  with  bis  agent  to  sell 
A<«  York  lottery  tickets  in  Ptnnsyhania^  and  the  agent  effected  the  act,  the 
olijact  of  the  unlawful  conspiracy,  be  is  answerable  criminally  to  the  laws  of 
Pmuuylvania.  In  this  offence  there  is  no  accessory,  it  must  be  recollected 
the  conspiracy  is  a  matter  of  inference,  tleducible  from  the  acts  of  the  par- 
ties accused,  done  in  pursuance  of  an  apparent  criminal  purpose  in  common 
between  them,  and  which  arc  rarely  confined  to  one  place;  and  if  the  parties 
are  linked  in  one  community  of  design,  and  of  interest,  there  can  be  no  good 
reason  why  both  may  not  be  tried,  whore  one  distinct  overt  act  is  committed. 
For  he  who  procures  another  to  commit  a  misdemeanour  is  guilty  of  the  fact 
Id  whatever  place  it  is  committed  by  the  procurec.  Per  Duncan,  J.  in  de- 
livering the  opinion  of  the  court  in  the  case  last  quoted. 

Virginia. — The  words  probable  cause^  Are  not  necessary  in  an  indictment  for 
a  conspiracy,  nor  in  the  ancient  action  or  writ  of  conspiracy,  (RastalFs  Eln- 
tries,  123.  126.  F.  N.  B.  114  and  110,)  nor  are  they  necessary  in  an  infor- 
mation. 1  Str.  193.  The  Fou/Zte^n^s  case,  9.  Co.  56,  was  an  action  on  the  case 
for  a  combination,  confederacy  and  agree ment,/a(«e/^  and  maliciotuly  to  charge 
the  plaintiff  with  a  robbery,  and  to  procure  him  to  be  indicted.  There  is  no 
ttotlce  of  this  averment  in  that  case ;  yet  the  plaintiff  upon^ood  coimdcratUm^ 
had  indgment.  Other  cases  are  cited  to  the  same  point.  Per  Tucker,  J.,  tn 
Klrtly  T.  Deck,  2d  Munford's  Rep.  10. 
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leinsHom      lic  was  iiiiiocciit  or.  With  intent  to  get  into  their  possession  flie 
[•1802]  rewai-d  offered   by  act  of  parliament  (fc)    And   it  *would 
by  agree-     have  been  equally  a  conspiracy^  though  the  defendants  had 
fafiT*'^'^^^  failed  in  tlieir  infamous  design,  and  the  roan  had  been  acquit- 
charges       ted.     Indeed  one  of  the  more  ancient  descriptions  of  oonspi- 
and  accu-    m^y  is  ^  a  consultation  and  agreement  between  tw^o  or  more 
lations.       ^  appeal,  or  indict  an  innocent  person  falsely  and  nialicioasly 
of  felony,  whom,  accordingly,  they  cause  to  be  indicted  or  ap- 
pealed ;  and  afterwards  the  party  is  lawfully  acquUUd  by  the 
verdict  of  twelve  men/'  (/)    But  of  this  description  it  is  ob- 
served, that  the  lawful  acquittal  of  the  party  grieved  does  aot 
appear  to  be  required  in  order  to  make  tlic  offenders  gnilty  of 
conspiracy,  (ni)    The  description  of  conspirators  in  the  old 
statute,  33  £dw.  I.  st.  3.  (sometimes  cited  as  21  Edw,  L)is 
**  that  conspirators  be  they  that  do  confeder  or  bind  thoa- 
selves  by  oath,  covenant,   or  other  alliance,  that  every  of 
them  shall  aid  and  bear  the  other  falsely  and  maliciously  to 
indict,  or  cause  to  indict,  or  falsely  to  move  and  maintun 
pleas ;  and  also  such  as  cause  children  within  age,  to  vpfinl 
men  of  felony,  whereby  they  are  imprisoned  and  sore  griev- 
ed;  and  such  as  retain  men  in  the  country  with  liveries  or 
fees  for  to  maintain  tlieir  malicious  enterprizes ;  and  this  ex- 
tendeth  as  well  to  the  takers  as  to  the  givers ;  and  to  stewards 
and  bailiffs  of  gi*eat  ionis,  who,  by  their  seigniory,  otke,  or 
power,  undertake  to  bear  or  maintain  quarrels,  pleas,  or  de- 
bates, that  coiiceni  other  pai*tics  than  such  as  touch  the  estate 
of  their    lorils  or  tliemsclvcs."     From   which  definition  of 
conspirators  it  is  said  that  it  seems  clearly  to  follow  that  not 
only  those  who  actually  cause  an  innocent  man  to  be  in- 
dicted, and  also  to  he  tried  u\you  tlie  indictment,  whereupon 
[  1803]  *he  is  lawfully  a(*(|uitted,  ai*e  propei-Iy  conspirators,  but  that 
those  also  ai*e  guilty  of  this  ofleiuH>  who  barely  conspire  to 
indict  a  man  falsely  and  maliciously,  whetherthey  do  any 
act  in  pnjsecution  of  such  conspiracy  or  not;  for  the  words 
of  the  statute  seem  expressly  to  include  all  such  confedera- 
cies under  the  notion  of  conspiracy,  whether  there  be  any 
prosecution  or  not.  \n)     But  it  is  also  said  that  since  it  does 
not  appear  to  have  been  solemnly  resolved   tliat  persons  of- 
fending by  a  false  and  malicious  accusation  against  another, 
are  indictable  np(ni  tliis  statute,  it  seems  to  be  more  safe  and 
advisable  to  p;round  an  indictment  for  such  offence  upon  tlie 
conini(»ii  law  than  upon  the  statute,  in) 


k  Macdanicl  and  oilier-  (•  :ise  oi',)  1  Lcarii 
45.  And  sec  Fost.  130.  Si*e  also  ante,  622. 
It  should  seem  that  the  only  objection  to  thi^ 
being  treated  as  a  conspiracy  is  that  which 
might  arise  from  its  h*'h\c,  considered  as  a 
crime  of  the  highest  demee,  in  which  the  niib- 
demeanor  wouhl  be  merscd. 

/  3  Inst.  143.     4  Black.  Com.  36. 

m  1  Hawk.  P.C.  c.  72.  p.  2.  In  the  case 
of  Rex  V.  Spragg,  2  Burr.  998.  Serj.  Davy 
laidy  "  There  is  a  distinction  between  a  wri» 


i»f  conspiracy  and  an  indictment  ibr  a  coi- 
spiracy.  In  an  action  the  damage  is  the  ^i&: 
of  the  action  ;  and,  therefore,  the  writ  and 
declaration  mnst  charge  Mhat  he  was  iodici* 
ed  and  su^tained  damage  :*  but  that  is  iic: 
necessary  in  an  indictment ;  which  is  for  r.i 
offence  against  the  public.  And  this  disliw- 
tion  explains  Lord  Cuke*s  meaning  in  Sfosi 

n  1  Hawk.  P.  C.  c.  72.  s.  2, 
o  1  Hawk.  F.  C.  r.  72.  s,  2. 


were  de&c- 
tire. 
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A  conspiracy  of  this  kind  appears,  therefore,  to  consist  in  "^^  ^"^ 
the  unlawful  agreement  to  injure  a  person  by  a  false  charge ;  not 'ST  pio- 
though  it  be  in  no  way  prosecuted.    And  whether  the  con-  secuted. 
spiracy  belto  charge  a  temporal  or  an  ecclesiastical  offence  on 
an  innocent  person,  it/is  the  same  thing,  (p) 

It  seems  not  to  be  any  justification  of  a  confederacy  to  The  conie- 
carry  on  a  false  and  malicious  prosecution,  that  the  indict-  mV^rfkise 
ment  or  appeal,  which  was  preferred,  or  intended  to  be  pre-  charget, 
fiNTed,  in  pursuance  of  it,  was  insufficient,  or  that  the  court,  ^*  J!'"  ^ 
wherein  tiie  prosecution  was  carried  on  or  designed  to  be  minai^^"' 
carried  on,  had  no  jurisdiction  of   the  cause,  or  that  the  though  the 
mattnr  of  ^e  indictment  did  import  no  manner  of  scandal,  f"^|^*^. 
80  that  the  party  grieved   was,  in  truth,  in  no  danger  of  ed^tolwin' 
losing  either  his  life,  liberty,  or  reputation.    For  notwith-  '^'^"^^^ 
standing  the  injury  intended  to  the  party  against  whom  such  a  "" 
confederacy  is  formed  may  perhaps  be  inconsiderable,  yet  the 
association  to  pervert  tlie  law,  in  order  to  procure  it,  seems 
to  be  a  crime  of  a  very  high  nature,  and  justly  to  deserve  the 
resentment  of  the  law.  (q)    Therefore,  on  an  indictment  *for  [*1804] 
wickedly  and  unlawfully  conspiring  to   accuse  another  of 
taking  hair  out  of  a  bag,  without  alleging  it  to  be  an  unlaw- 
ful and  felonious  taking,  it  was  said  by  Lord  Mansfield  that 
the  gist  of  the  offence  was  the  unlawful  conspiracy  to  do  an 
injury  to  another  by  a  false  charge,  and  that  whether  the  con- 
spiracy be  to  charge  a  man  with  criminal  acts,  or  such  only 

may  affect  his  reputation,  it  is  sufficient,  (r) 

Neitlier  is  it  any  plea  for  one  who  is  prosecuted  for  such  5"^*®^^{J 
an  unlawful  confederacy,  that  nothing  more  was  intended  by  b«  equaUy 
him,  but  only  to  givi^his  testimony  in  a  legal  course  of  jus-  crimiDai, 
tice  against  the  part;f  to  whose  prejudice  such  confederacy  !ji^ui^„^y 
is  supposed  to  have  been  formed ;  for  notwithstanding  it  may  say  that 
be  said  that  it  would  be  a  great  discouragement  to  legal  pro-  ^y  >p- 
ceedings  to  make  persons  liable  to  a  criminal  prosecution,  for  lo"giTe*teZ 
barely  intending  to  give  their  evidence,  and  it  would  be  a  pre-  timony  in  a 
judging  of  a  cause  to  try  the  truth  of  the  testimony  intended  JJ5p**iJ|^"^ 
to  be  given  in  it  before  the  cause  itself  is  determined,  yet  ^  ^" 
the  law  will  rather  venture  this  mischief  than  suffer  so  fla- 
grant a  villainy  to  go  unpunished.     However,  if  there  be  any 
probability  that  the  principal  cause  will  ever  be  tried,  it 
seems  jnroper  to  apply  to  tlie  court  to  stay  the  trial  of  the 
confederacy  until  the  merits  of  the  principal  cause  be  deter- 
mined, {s) 

It  is  observed  that  it  appears  not  only  from  the  words  of  ButtUecon- 
tiie  statute,  but  also  from  the  plain  reason  of  the  tiling,  that  ^„^[*f^ 
no  confederacy  whatsoever  to  maintain  a  suit  can  come  within  raise  aod 
the  words  of  the  statute  33  Edw.  I.  st.  2.  unless  it  be  both  malicious; 

p  Reg.  r.  Best  and  another,  2  Ld.  Ravm.         r  Rex  v.  Rispal,  1  Black.  R.  368.    3  Burr. 
1167,  iSalk.  174.  1320. 

q  I  Hawk.  P.  C.  c.  72.  9.  3.  5  1  Hawk.  P.  C.  c.  27.  s.  4. 
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nndperioiis  f^j^^  ^^^  maliciom.  (/)  And  several  peraons  aajr  Imwfdly 
Sftoplo-  meet  together  aiid  consult  to  prosecute  a  guilty  porso^  sr 
iecute  a  one  against  uhom  there  is  pmaMe  cause  of  MSficioB  |  M 
(uiity  prr-  ^^^  ^  prosecute  one  that  is  iBnooeat,  right  or  wrong.  (») 
r*l8051  *'"  ^''^  following  case,  it  was  hidden  that  a  oertiftcate  tj 
Mau  bey's  justices  of  pcacc,  that  an  indicted  highway  is  in  repair,  is  a 
cafe.  legal  instrument,  recognized  by  the  courts  of  law,  and  ad- 

Conspiracy  miHsible  in  evidence  after  conviction,  when  the  oovt  ara 
the^ourse    about  to  inipose  a  fine :  and  that,  consequently,  it  was  illegal 
of  jdttice,    to  conspire  to  pervert  the  course  of  justice  by  prodaoiBg  a 
ufg  Tfd"^'  ^^^  certificate  in  evidence,  to  influence  the  wdgflunt  of  te 
certificnte    court    Upou  sliewing  cause  against  a  rule  for  anreoliag  tto 
^f  ^  ^^^'  judgment  in  this  case^  the  counsel  for  the  prosecntioa ' 
iTrepai!!^  at  lai^e  into  a  discussion  of  the  doctrine  and  aalare  of 
Argument    spirucies.    He  said,  that  it  follows  from  the  very  ■atnre  of  Hm 
ofibecouii-  oflence  of  conspiracy  that  diere  is  no  charge  of  any  pacific 
muiecu-^^    crime :  but  it  consists  wholly  in  tlie  unlawful  CDmUaatwa; 
lion,  "'      and  this  will  appear  fully  by  adverting  to  the  aeveral 
of  conspiracy,  to  be  found  in  the  books.     1.  Where  die 
ject  matter  is  neither  malum  prohibitunif  nor  malum  m  m, 
as  referred  to  the  individual :  but  the  criminality  ia  law 
arises  wholly  from  tlie  conspiracy.    Such  is  an  ^^reaawt  to 
maintain  each  other,  right  or  wrong;  (:r)  or  a  combination 
amongst  labourers  or  mechanics  to  raise  tiMir  wageBi(f) 
So  where  several  couspired  to  hiss  at  the  Binaia^kaia  wa- 
tre.  Lord  Mansfield  held  it  indictable,  although  each  might 
have  done  so  separately,  (x)     So  a  combination  between  ofi- 
ccrs  in  tlie  service  of  the  East  India  Company,  to  resign  their 
commissions,  was  held  an  illegal  act;^and,  consequently,  a 
iTsignation  tendered  under  those  circumstances  was  held  not 
to  be  a  determination  of  the  service,  (a)   2.  Where  the  subject 
matter  is  not  malum  prohibitum,  as  referred  to  the  individoalf 
though  malum  in  se :  but  the  criminality  in  law  arises  from 
the  conspiracy ;  and  such  as  a  malicious  combination  against 
a  trader  to  ruin  him  in  his  ti*adc»  (6)     So  the  taking  up  dead 
bodie.s  even  thougli  for  the  purposes  of  science  iamsaecting 
[*]806]  them,  is  now  held  an  indictable  ofiencc  *per  je;  (c)  yet  former- 
ly it  was  not  ho  considered ;  but  even  then  it  was  iield  tiliatai 
indictment  lay  for  conspiracy  to  do  so.  (d)  A  false  indictiMflt 
is  no  crime  as  referred  to  the  individual ;  (e)  but  a  conqiFM7 
for  that  piiriH)se  subj'^cts  the  offenders  to  the  villainous  judg- 
ment* (/)    The  private  slander  of  another  by  an  individiud  ii 

/  1  Hnv.  K.  p.  C.  c,  72.  f .  7.  r  Rex  r.  Lynn  2  T.  R.  733. 

It  Heg  r.  \Whi  and  another,  1  Salk.  171.          d  Rex  v.  Youns  citetl  in  2  T.  R.  73S.  Thii 

And  src  1  Hawk.  P.  C.  c.  72.  s.  7.  was  an  indictment  for  a  conspinc7  to prerftf 

r  0  Co.  58.  the  burial  of  a  corpM.    Aad  Mt  a  pMcdMt 

V  B  Mod.  10.  for  such  a  conspiracy,  2  Cbit.  Crim.  L.  36. 

s  Anon.  H.  R.  ir.  or  19  Geo.  III.  e  1  Ed.  III.   et.  t.  c.   II.  2  Black.  RcF 


a  4  Burr.  2472.  1328,9. 

b  1   Stra.  144.  1  Lev.  125.  Rex  r.  Eccles         f  Ibid.  See  ai  to  the  iudcmtnc    p9t(, 
nnd  other?.  B.  R.  24  Ctco.  HI.  potl.  1816. 
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^■Rt  indictabte ;  but  conoptring  lu  i-liargc  anathcr  with  (dandei-- 

^MB  naUn-  is  ttn,  U)  tltougU  no  Icgiil  clmrge  he  nctnall;  pi-o- 

^BKrd.  (A]     And  in  this  latter  case  it  wns  liuld  tli»l  lJi«  itunr- 

^■r-Afwiona  hiMl  jiiri8ilir.tion  a\w  ruiifl|riratorA.   It  is  tlte  same 

^■hli  private  ImiiHM^lit)',  wliicli  in  only  isdictable  wlien  cou> 

^|bd  witk  a  cntitiptracy.  (i)  So  two  or  in<M-«  Joining  to  do  It'giU 

^Ets  with  a  corrupt  intent  may  be  inilicleil.  {k)    And  private 

Bfccpjts,  couplfH)  willt  a  conspirai.'y,  lire  indictable  on  that  ac> 

■JMnt.  {Vj     3.  The  third  Itead  of  conspiracy  19  wherr  Uio  snb- 

Hpct  matter  is  malum  prohifnhtm,  ha  rclcrrrd  to  tho  individualt 

^bd  tltc  criminality  in  law  is  thereby  aggravated  if  esecnted. 

^Bf  tliie  nature  is  tlie  bare  attempt  to  subvert  religion,  (nt)  ur 

^^^Uc  j<i9tic«}  and  tlte  latter  will  apply  to  both  desiTriptions 

^H  counts  in  the  indictment.     Sucb  also  is  the  endeavour  to 

^fcsiiiule   witnesses  from   giving   evidence,  (n)   or   the   pre- 

^Bration    of  witnesses ;  (0)  or  the   tampering   with  jurors. 

^K  Such  are  public  frauds  in  trade;   (f)  ur   public  cheats, 

^Kr)  ur  deceit,  or  collusion  in  tbe  king's  courts,  or  any  cod-  [*  I  t)i 

^Hit  thereto,  (s)     4.  Wliere  tlicre  is  a  bare  conspiracy  unex- 

Htnted,  (0  or  where  the  r^inspiracy  by  the  execution  merger 

1^  •  hichcr  offence,  (u)     And  be  then  argued  that  tlte  oftence 

ehUKM  gainst  tlie  defendants  tell  within  tlie  prindploa  of 

tiwnove  cases.     In  giving  his  Judgment  in  this  case,  Aah- ?!>"''« 

hurst.  J.  laid,  *•  The  principal  question  is,  whether  a  coiispi-  '  "  "' 

ncy  tn  pervert  llie  course  irf  justice  by  pnidnring  in  evidence 

a  false  certificate  be  or  be  not  a  crime  f  It  seetBH  to  me  tliat  a 

grcatur  olTaice  can  hardly  be  atate4  tiiau  that  of  obstructing 

or  perverting  the  course  nf  justice,  on  which  tlie  lives  aou 

prttperties  of  all  the  subjects  deiieiuL"     And  Orose,  J.  said, 

"  It  is  laid  down  in  snmc  of  Uie  cuses,  that  an  attempt  to  per- 

sntde  another  nut  tn  give  evidence  iu  a  court  of  justice  is  in- 

dictable ;  then  it  cannot  be  doubted  but  tliat  an  attempt  lo 

niflleud  the  coui't  by  mlsrcpn^sentation  is  equally  criminal. 

The  course  of  justice  is  peivci-tcd  if  the  certiticate  nf  the  jus- 

tice«  be  fnise.     If  they  agree  to  certify  that  a  ruad  is  in  re- 

psir  for  tJie  purpose  oif  perverting  the  coui-sv  of  justice,  it  is  a 

crime  and  indictable;  and  it  is  not  necessary  that  theysliuuld 

know  at  the  time  of  such  agreement  that  the  road  is  out  of 

r«|Hur;  it  is  sufficient  that  thoy  did  not  know  that  tlie  fact 
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which  they  certified  to  he  true  was  true."  And  Lawrenccp 
J.  said,  *^  The  question  is  whether  a  conspiracy  to  do  an  ad 
from  which  the  puhlic  may  receive  any  damage  be  or  he  not 
indictable  ?  At  first  I  thought  this  a  very  doubtTul  case,  be- 
cause it  struck  me  that  this  was  an  act  by  which  the  public 
would  not  suffer,  as  the  court  at  the  assizes  were  not  boand 
to  receive  tlie  certificate  of  the  defendants,  it  not  being  on 
oath.  But  on  examination  it  appears  that  the  practice  of  re- 
[*1808]  ceiving  the  certificates  of  magistrates  r^tpecting  *ttie  state 
of  roads,  has  existed  as  far  as  the  memory  of  living  persons 
extends ;  and  the  books  carry  it  still  farther  back.  1  have 
not  been  able  to  discover  how  or  when  the  practice  of  receiv- 
ing these  certificates  arose :  but  a  practice  that  has  been 
adopted  in  the  courts  at  least  as  long  back  as  the  reign  of 
Charles  the  First,  goes  a  great  way  to  shew  what  the  hw  is 
upon  the  subject.  And  this  is  not  tlie  only  instance  of  re- 
ceiving certificates  in  evidence ;  certificates  of  bishm  with 
respect  to  marriages  are  received ;  the  customs  of  London 
are  certified  by  the  recorder ;  so  formerly  were  certificates 
received  from  the  captain  of  Calais ;  and  in  Cro.  Eliz.  508, 
3.  this  court  said  that  they  would  give  credit  to  flie  certifi- 
cates of  the  Judges  in  Wales  respecting  the  practice  otjhdr 
court,  and  that  the  custom  of  the  court  is  a  law  ia  nai 
court**  (x) 
Da  Beren-  In  a  very  i*eccnt  case  it  was  holden  to  be  an  infictable  of- 
g«r*8caw.    fence,  to  conspire  on  a  particular  day  by   false  mmonrs  tD 

toTaiM^^he  ^*^^®  *^^  P*'*^®  ®f  ***^  public  government  funds,  with  intent  to 
price  of  the  injui*e  tlie  subjccts  who  sliould  purchase  on  that  day,  and  that 
public         ^h^  indictment  was  well  enoueh,  without  specifvins  the  nar- 
particular    ticuJar  pcrsous  wlio  purchaseu  as  the  persons  intended  to  be 
rfay  »>y        injured,  and  that  the  public  government  funds  of  this  king- 
mlfurs."       ^^™  might  mean  either  British  or  Irish  funds*  which,  since 
tiie  Union,  were  each  a  part  of  the  funds  of  the  united  king- 
dom.    After  tlie  argument  upon  the  motion  in  arrest  of  judg- 
ment. Lord  Ellenboi*ougli,  C.  J.  said,  **  I  am  perfectly  clear 
that  tliero  is  not  any  ground  for  the  motion  in  arrest  of  judg- 
ment    A  public  miscliief  is  stated,  as  the  object  of  this  con- 
spiracy ;  the  conspiracy  is  by  false  rumoui*s  to  raise  the  price 
of  the  public  funds  and  Kcrurities;  and   the  crime  lies  in  the 
act  of  conspiracy  and  roinbination  to  cfiect  tliat  purpose^  and 
would  liave  been  complete,  although  it  had  not  been  pnrsned 
to  its  consequences,  or  tlie  parties  had  not  been  able  to  carry 
it  into  eflect-     Tlie  puri)osc  itself  is  mischievous,  it  strikes  at 
[*1809]  the  price  of  a  vendible  commodity  *in  the  market,  and  if  it 

f;ivcs  a  fictitious  price,  by  means  of  false  rumours,  it  is  a 
raud  levelled  against  all  tlie  public,  for  it  is  against  all  sudr 
as  may  possibly  have  any  thing  to  do  with  the  funds  on  that 
particular  day.'*     Bay  ley,  J.  said,  «It  is  not  necessary  to 

r  n«»v  r.  Maub*'v  ami  oihrj*.  8  T.  R.  619  to  638. 
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hmtitutc  this  ui  aflbncc,  that  it  sliould  bo  iii-^udkial  to  tlic  i 

H^lic  in  itM  aggref^atc  cajmcitj',  or  t«  all  tlif  king'ti  HubjrctN :  | 

Mt  it  is  eiimtgli,  ir  it  be  )>re|uilicinl  to  k  i:\ast  of  t!ic  sub  jn:te.  I 

■ere  then  is  a  ronHpiraiy  to  effect  an  illegal  emit  and  not  »u-  1 

K  BO,  but  tu  effect  it  bjr  illegal  meaiiti,  because  tn  raise  the  ' 

Mh)s  b^'  fitlse  rtinioui-s>  is  by  illegal  iiieanM.  And  tlie  end  itt 
Hegal.  Tor  it  in  to  cirate  a  terapot-ary  rise  in  the  Tund)*  with* 
^M  any  foundation,  tlic  necesntu'y  consequence  of  «  bich  must  | 

be  bi  prejudice  all  those  who  become  nun-liasn-s  iliiiing  the  I 

perind  of  that  fiuctuation.     And  by  Dampier.  J.  "I  own  1  | 

cannot  raise  a  doubt,  but  Uiat  tJiis  i.s  a  complete  crime  of  con-  j 

sptracy  according  to  any  definition  of  it.    The  means  used  1 

are  wrong,  they  were  false  rumunm ;  the  object  ie  Orong,  it 
was  to  give  a  false  value  to  a  coiiiniodity  in  the  public  mar-  ' 

kot,  which  was  injurious  to  those  wiui  had  to  purchase.'' (t/) 

In  the  argument  u|ion  the  foregoing  rase,  an  authority  was  Cenipincj 
cited,  where,  the  defendants  being  ac<|Mit(i-<l  of  all  but  con-  l*^™?"™'- 
•piring  to  impoverish  tlie  farmers  of  the  excisr,  it  was  ob-  incnoritM 
jecteil  that  there  was  no  offence :  but  the  court  held  it  well,  «»ciM. 
because  the  information  shewed  that  the  excise  was  parcel 
of  the  revenue  of  the  crown,  and  so  tlie  iin|Kiverishment  of 
the  formers  of  excise  tended  to  prejudice  the  revenue  of  ttui 
crown.  (») 

In  a  late  case,  it  was  holdeu,  tliat  a  coni^pirary  Ui  obtain  Poii««ii'i 
money  by  procuring  fi-om  the  lords  of  the  treasury  the  ap.  coninirBcy 
pointmcnt  of  a  person  to  an  oflice  in  the  customs,  is  a  mis-  lo  obuiin 
iloneaiior  at  common  law.     The  couuHel  for  the  defendant  i"0"«y>'r 
•proposed  to  argue^  tiiat  the  indictnieul  was  bad  on  the  face  I  1810] 
of  it,  as  it  was  not  a  misdemeanor  at  common  law  lo  sell,  or  P'"'"J"e 
to  purchase  an  office  like  that  of  a  coast  waiter;  and  that,  jmdlofthe 
however  iTpreliensibie  such  a  pniclice  might  be.  it  could  only  iteasury 
be  made  an  indictable  otfetico  by  act  of  parlianu-nt.     But  ^n'^'apt 
ijord  Ellenborough,  C  J.  said,  "  If  that  be  a  question  it  muitt  of  ■  pctMo 
be  debated  ou  a  motion  in  arrest  <if  judgment,  or  on  a  writ  of  }"  '"  "*'* 
error.     But  after  reading  the  case  of  Rex  v.  Vauglian.  {a)  it  loJ,,* """ 
will  be  very  difficult  to  argue  that  the  offence  charged  in  the 
indictment  is  not  a  misdemeanor."     And  Grose,  J,  in  pairing 
sentrncc  likewise  observed,  that  there  could  be  no  doubt  that 
tbc  indictmcmt  was  sufficient,  and  tliat  tlie  oRi-ncc  charged 
was  clearly  a  mistlemeanor  at  common  law.  (£) 

Precedeufs  are  to  be  met  with  in  tiie  book"  of  imlictmCTts  Coiupii*- 
for  conspiracies  to  commit  riots,  (c)     And  in  a  lute  case.  It  c^^, 
Wftssaid  by  a  learned  Judge,  with  respect  to  pivm«ditat«d  riui). 
omI  ayRtetnatic  tumulbn  at  a  theatre,  that  ■*  the  audience  have 
certluily  a  right  to  express  by  applause  or  hisses  U»e  sensa- 
UoM  which  naturally  present  themselves  at  the  moment ;  and 
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no  body  has  ever  hindered,  or  would  ever  questioii,  tiie  enf- 
cise  of  that  riglit  But  if  any  body  of  men  were  to  go  to 
the  theatre  witli  the  settled  intention  of  hissing  mn  actor  ar 
even  of  dainning  a  piece,  there  can  be  no  doubt  that  moA  a 
deliberate  and  pre-concerted  scheme  would  amoant  to  a  oo»- 
spiracy,  and  that  the  persons  concerned  in  it  might  be  bromM 

Connirin    *®  punisbmcnL**  (d) 

to  marnT ^       Several  cases  have  occurred  in  which  the  oonspiriu  lad 
iMupcrtfin  contriving,  by  sinister  means,  to  marry  a  pauper  or  oae 
d^r^^a     parish  to  a  settled  inhabitant  of  another,  in  order  to  tainj; 
parish.        a  charge  upon  it,  have  been   considered    as  indictaUe  o£ 
[*I811]  fences.  (0    *It  Ls  obsened  respecting  a  omspuacy  oftUs 
kind,  that,  considering  the  oflfence  as  a  prastitutimi  of  llio  sa- 
cred rites  of  marriage,  for  corrupt  and  mercenary  panosei^ 
and  that,  by  artful  and  sinister  means,  persons  are  seaoed 
into  a  connection  for  life  without  any  indinatioa  of  tbor 
own,  and  contrary  to  that  freedom  of  choice  which  is  pen- 
liarly  required  in  forming  so  close  an  union,  and  on  wfcick 
the  happiness  of  them  both  so  entirely  depends ;  and  this  fcr 
the  sake  of  some  gain  or  saving  to  others  who  bring  abost 
such  marriage ;  in  tliis  light  it  seems  a  fit  ground  lor  ciiM- 
nal  cognizance,  not  only  as  being  a  great  oppttasfaMi  opoa 
the  parties  themselves  more  immediately  integestei^  bat  as 
an  offence  against  society  in  general ;  being  an  abase  of  that 
institution  by  which  society  is  best  continued  aad  legal  de- 
scents preserved,  and  a  perversion  of  the  pufpooes  for  wUch 
it  was  ordained.  (/)    But  in  a  case  where,  upon  an  indict- 
ment against  parisli-oflicei-s  for  a  conspiracy  of  this  kind,  it 
api)earcd  that  a  man  of  one  parish  having  gotten  a  woaaa 
with  cliild  belonging  tu  another,  the  defendants  had  agited 
with  the  man,  (who  was  of  the  age  of  29,)  with  the  appro- 
bation of  his  fatlicr.  to  give  him  two  guineas  if  he  would 
man'y  tlic  woman,  and  tliat  he  afterwards  married  her  ob 
such  condition,  and  i*eccived  the  money  from  the  defeadanto 
immediately  after  the  marriage ;  and  it  was  also  sworn  both 
by  the  man  and  tlic  woman,  that  they  were  willing  to  marry 
at  tlie  time;  Buller,  J.,  directed  an  acquittal,  notwitiistaad- 
ing  the  proof  of  tlic  money  having  been  given  to  procure  sack 
consent,  and  this  after  the  putative  father  had  been  takes  ip 
under  a  magistrate's  warrant,   and  was  in   custody  of  tbe 
ovei*scers.     And  that  learned  Judge  held  it    neceasaiy,  u 
support  of  such  an  indictment,  to  shew  that  the  defeadanti 
had  made  use  of  some  violence,  threat,  or  contrivance,  or  us- 
ed some  sinister  means  to  procure  the  marriage  without  the 
voluntary  consent  or  inclination  of  the  parties  theaiselm; 
[♦1812]  and  that  the  act  of  marriage  being  in  itself  •lawful,  a  coa^- 

d  Bj  Mansfield,  C.  J.  in  Clifford  r.  Bian-      Herbert  and  others,  1  East.  P  C  ell  i.!!* 
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rary  to  procmw  it  could  only  anioiiiit  bi  a  crime  by  the  prac- 
tice of  some  undue  means.  {^) 

In  ft  cane  where  the  indictment  atatcd  tlie  nian-iageto  have     ^  f 
be«ii  procured  by  threats  and  mrnaceH  against  the  pe^cc,  &c.     i     f 
it  was  hatden  to  be  suHicicnt;  withnut  averring  in  terms, that 
tiie  marriage  was  against  the  will  or  consent  of  the  parties, 
tbough  that  must  he  proved,  (/i) 

Upon  an  indictment  fur  conspiring  together,  and  giving 

"  husl      '  '  ■   ■  ■ 


iiushand  money  to  marry  a  poor  holplcHH  wnman,  who 
an  \nhi3b\ian\  of  B.  in  onler  to  settle  her  in  the  pariih 
(ff  A.,  where  the  hu<4band  was  settled.  Judgment  was  «r- 
I'csted,  because  it  was  not  averred  tliat  she  was  last  legally 
settled  inB.  (i)  Hut  it  is  observed,  that  it  seems  to  bo  per- 
fectly immaterial  wbei-o  the  woman's  settlement  was,  if  it 
were  not  in  A.;  provided  that  fact  distinctly  appeared. (A) 
It  is  further  said,  however,  that  it  is  usual  to  aver  the  set- 
tlements of  the  parties  in  their  respertive  parishes ;  and  also 
that  the  woman  was  chargeable  to  her  own  parish  at  the 
time;  though  this  latter  has  never  been  adjudged  to  bo  nc-  i 

C«9Sary;  nor  seems  to  be  i-ci|uircd  according  to  the  general 
rules  which  govern  the  offenco^f  conspiracy. (I)  It  should 
seem  that  in  sucli  cases  both  the  purpose  and  the  means 
used  ai-e  clearly  unlawful. 

The  frauds  pi-actiscd  by  swindlers  may  sometimes  be  in-  Coniiiira- 
dictablc  as  conspiracies.     In  a  case  which  has  been  men-  J'"  '"  '^^ 
tioned  in  a  former  part  of  this  \Vork,(in)  where  the  pri-   ""  ' 
soner  *had  been  acquitted  upon  a  charge  of  forgery,  be  was  ["1813] 
afterwards  indicted  with  two  of  his  associates  for  a  conapi-  HeTsy". 
racy  to  defraud.     The  indictment  charged  that  the  defend-  c"",'nirim 
ants,  John   Hevey,  Richard  Beatly.  nod   Bryan  >l*Carty,  m  dibIm  > 
fraudulently  and   unlawfully  conspired   that   Bcatty  should  i"'*'"'"'""' 
write  his  acceptance  to  a  cei-taiii   paper-writing,  purporting  of"*'bmi"f 
to  be  a  bill  of  exchange,  &c.  (the  tenor  of  which  was  set  out,)  Mci.»ngB. 
in  order  that  Hevey  migtil,  by  such  acceptance,  and  of  the 
name  M'Carty  being  indorsed  on  the  back  thereof,  negotiate 
the  said  paper-writing  as  a   good  bill  of  exchange,  truly 
drawn  at  Bath,  by  one  Jer.  Connell,  for  Smith  and  Co.  as 
partners  in  the  business  of  bankers,  under  tlie  stile  of  BaM 
Bank,  as  persons  well  known  to  them  the  said  defendants,  and 
thereby  fraudulently  to  obtain  f'l-om  the  king's  siibjocts  goods 
and  monies ;  that  Beatty,  in  pursuance  of  such  conspiracy 
and  agreement,  did  fraudulently  and  nnlawfolly  urife  his  ac- 
eeptaiux  to  the  said  papcr-wnting  to  the  tenor  following: 
vix.  Accepted,  20  Nov.  — 81,  R.  B.,  well  knowing  the  firm 
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of  Bmith  and  Co.,  to  be  flctiiious ;  that  tke  defiendanto  pn>- 
cured  the  indorsement  *^  B.  M'Carty,"  to  b«  written  on  the 
same ;  and  that  the  said  Hevey^  in  pursuance  of  aoch  franfc- 
lent  conspiracy,  did  utter  the  said  piqper-writing  to  one  & 
Read,  as  and  tor  a  good  bill  of  exdiange,  tmly  drmwi^  Ac 
and  acccptiMl  by  the  said  Beatty  as  a  person  able  to  pay  the 
said  sum  of  30/.,  in  onler  to  negotiate  tiie  aamot  and  by  ■aim 
thereof  did  fraudulently  obtain  a  gold  watch^  Taloe  twdre 
guineas,  and  7L  S$.  in  money ;  whereas,  in  truthy  at  the  time 
of  drawing,  accepting,  and  uttering  the  aaid  bill»  tbere  were 
no  such  persons  as  Smith  and  Co.  in  the  buainefls  oC  baakm 
at  Bath,  and  tlie  said  Beatty  was  not  of  sufficient  ability  to 
pay  the  said  30/.,  they,  the  defendants,  well  knowiiq;  the 
same,  &c. ;  whereby  they  defrauded  the  said  &  Read,  M  the 
said  goods  and  monies.  The  facts  so  charged  bdng  faUy 
proved,  the  defendants  were  convicted,  (n) 

*In  a  case  of  recent  occurrence,  the  defimdaats  were  ooa- 
victed  on  an  indictment  which  charged  them  witib  a  cmmfb^ 
cy  to  cause  themselves  to  be  believed  persons  of  large  proper- 
ty, for  the  purpose  of  defrau^g  tradesmen,  (o) 

The  selling  unwholesome  provisions  is,  as  we  have  aeei^ 
an  indictable  offence ;  and  the  following  case  of  bartering 
bad  and  unwholesome  wine  appears  to  have  been  treated  as 
a  conspiracy.  Tlie  indictment  charged  that  the  defendants 
falsely  and  deceitfully  intending  to  defraud  Thomas  Ghowm, 
of  divers  goods,  &c  together  deceitfully  bargained  with  Inn 
to  barter,  sell,  and  exchange  a  certain  quantity  of  preteaM 
wine,  as  good  and  true  new  Portugal  wine  of  him  the  said 
Fordenbourgh,  for  a  certain  quantity  of  bats  of  him  the  slid 
Chowne ;  and  that,  upon  such  bartering,  &c.  tiie  said  For- 
denbourgh pretended  to  be  a  merchant  of  London,  and  to 
trade  as  such  in  Portugal  wines,  when  in  fact  he  wm  so 
such  merchant,  nor  traded  as  such  in  wines ;  and  the  said 
Macarty,  on  such  bartering,  &c.  pretended  to  be  a  broker 
of  London,  when  in  fact  bo  was  not ;  and  that  the  said 
Chowne,  giving  credit  to  the  said  fictitious  assumptions,  per- 
sonating, and  deceits,  did  barter,  sell,  and  exchange,  to 
Fordenbourgh,  and  did  deliver  to  Macarty,  as  the  broker 
between  tlie  said  Chowne  and  Fonlenbourgh,  for  the  use  of 
Foi*denbourgh,  a  certain  quantity  of  hats,  of  a  certau  va- 
lue, for  so  many  hogsheads  of  the  pretended  new  Poiti^ 
wine ;  and  that  Macai-ty  and  Fordenbourgh,  on  such  haiteir- 
ing,  ^.  affirmed  that  it  was  true  new  Lisbon  wine  of  Po^ 
tugal,  and  was  tlie  wine  of  Fordenboui^h,  when  in  fact  it 
was  not  Portugal  wine,  nor  was  it  drinkable  or  wholesome, 
nor  did  it  belong  to  Fordenbourgh,  to  the  great  deceit  and 
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Mmage  of  the  sud  Cliu«-np,  hdiI  itgainst  the  peace.  &c.  (p)  H 

Mt  in  observed  of  thin  indictmiMit.  whicli  waa  fur  a  clieRt  at  I 

bommon  law,  tli«t  Uionglt   tt  did  not  charge  that  the   de^  H 

Ifeidantfl  "amsmired,  eo  nomiiie:  yet  it  ctiarged  that  tliey  to-  [*|U15TI 
[■ethei',  K>-.  did  tUc^'  actn  ini|iut«d  to  themt  whirh  might  he  ■ 

pHiaidfre^l  to  be  tan  tain  iiu  lit.  (7)     The  cane  wax   coiiJ^idpred  I 

M  one  iif  douhl  and  diSiculty;  but  it  seeniB  that  Judgment  fl 

Ens  ultiiDaUdy  given  for  the  ci-uwn.  on  the  gniunil  that  the  H 

■Btnce  was  conspiracy."  (r)  ■ 

w  Vic  have  wen  that  all  cuntedrraciea,  wrongfully  to  pre-  Cantpira^fS 
ndlce  a  Uiird  jienuni  are  considered  as  highly  criminal  at  |°,  ,°"  fl 
fvommon  law.  (1)  And  where  a  wnniun,  living  in  the  atv-  inBrriaga.  ^| 
'Tkc  of  her  master,   conspired  with    another  man   that  he  ^| 

■koiild  personate  her  master,  and   in  that  character  should  ^| 

nDlemnize  a  marriage  with  her,  which  waK  arrordingly  done,  ^| 

Hbr  the  purpose,  of  afterwards  raining  a  sjiecious  title  to  the  ^H 

Moperty  of  the  masta- ;   the  gist  of  the  indictment  was  for  ^| 

Rhe  eonsptrscy,   and    tlie    conviction  wax   founded    on   that  ^^k 

HBround.     And  it  was  considered  in  this  case  that,  though  no  ^^k 

['Actual  injury   were  proved,  yet  it   was  the  province  of  the  ^f 

Jury  to  collect,  from  all  the  circumstances  of  the  case,  whe-  ^H 

tiier  tliere  was  not  an  intention  to  do  a  fiitun!  injury  to  the  ^| 

person  whose  name  was  assumed,  (t)  ^| 

The  seduction  of  a  young  woman  may  be  attended  with  Conspirt;^^ 
nch  cinu  in  stances  as  tn  he  indictable  as  n  conspiracy.  A  "'""'i=*^H 
rase  is  reported  where  Lord  Gr^y  and  others  were  charged,  %\m*n.  ^| 
by  an  information  at  common  law,  with  conspiring  and  in-  ^| 

tending  the  ruin  of  the  Lady  Henrietta  Berkeley,  then  a  virgin  ^| 

onmarriefl,   within   the  age   of  eightetm  years,  one  nf  the  ^| 

dmgbters  of  the  Earl  of  Berkeley,  (she  being  under  the  ens-  ^| 

tody,  &c.  nf  her   father,)  and  soliciting  her  to   desert  her  ^H 

Ikther,  and  to  commit  whoredom  and  adultery  with  Lord 
Ore>,  who  was  the  husband  of  another  daughter  of  the  F.arl 
of  Berkeley,  sister  of  the  Lady  Henrietta,  and  *to  live  and  ["1816} 
cohabit  witii  him  :  and  further,  the  defendants  were  charged 
Oiat,  ill  prosecution  of  such  conspiracy,  they  took  away  the 
Lady  Uenrtetta  at  night,  from  her  father's  house  and'  cus- 
tody, and  against  his  will,  and  caused  her  to  live  and  cohabit 
te  di»-ers  secret  places  with  Lord  Grey ;  to  the  ruin  of  tlie 
ly,  and  to  the  evil  example,  &c.  The  defendants  were 
ind  guilty ;  though  there  was  no  proof  of  any  force,  but 
the  contrary  it  appeared  that  the  lady,  who  was  herself 
examined  as  a  witness,  was  desirous  of  leaving  her  fatJicr*s 
hoose,  and  ronciirred  in  all  the  measures  taken  for  her  de- 
putnre  and  subsequent  concealment  It  was  not  shewn  that 
any  artifice  was  used  to  prevail  on  her  to  leave  her  father's 
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house :  but  the  case  was  put  upon  the  ground  that  there  was 
a  solicitation  and  enticement  of  her  to  unlawful  lust  by  Lotd 
Grey,  who  was  the  principal  person  concemedy  dwotlMn 
being  his  servants,  or  persons  acting  by  his  conimand>  adi 
under  his  controuL  (u) 
Couspiracy      ^  ^jise  is  reported  where  several  persons  were  oonvicM 
^ish?^~    on  an  indictment  which  chai^^ed  them  with  conapiriBgtiiiB- 
man  in  bit  povcrish  one  H.  B.,  a  tailor,  and  to  prevent  hinny  by  ndirect 
trade.         means,  from  carrying  on  his  trade,  (x)    This^  however,  ap- 
pears to  have  been  considered  as  a  conspiracy  in  restraint  of 
trade,  and  so  far  a  conspiracy  to  do  an  unlav^nl  act  albctiag 
the  public,  (y) 
But  an  in-      In  a  late  case  it  was  holden,  that  an  indictment  will  not 
trn'oot'     lie  for  conspiring  to  commit  a  civil  trespass  upon  nropcrtf, 
lie  for  con-  by  agreeing  to  go,  and  by  going  into,  a  preserve  m  hares, 
•pirins  to    the  property  of  another,  for  the  purpose  of  snaring  them; 
cwlTtre^    thoueh  it  be  alleged  to  be  done  in  the  night  tune,  and  that 
pats.  the  defendants  were  armed  with  oflTensive  weapons^  finr  the 

ouv^''  purpose  of  opposing  resistance  to  any  endeaYOora  to  mtt- 
hend  or  obstruct  them.  And  Lord  Ellenborou|^  C.  /•»  in 
['*^18I7]  ^pronouncing  the  judgment  of  the  courts  said^  <*I  ahoold  be 
sorry  that  the  cases  in  conspiracy  against  individoal^  which 
have  gone  far  enough,  should  be  pushed  still  farttor.  I 
should  be  sorry  to  have  it  doubted  whether  peratH  agronig 
to  go  and  sport  upon  another's  ground,  in  other  trardii  to 
commit  a  civil  trespass,  should  be  therdiy  in  peril  ot  an  ia- 
dictmeiit  for  an  offence  which  would  subject  them  to  infa- 
mous punishment/'  (%) 
Nor  wui  111  a  later  case  the  defendants  were  charged  by  the  indict- 

an  indict-  mcut  With  conspiring  to  cheat  and  defraud  General  Maclean, 
fbr  a^  con-  ^^  Selling  him  an  unsound  horse.  It  appeared  that  one  of 
spiracy  to  the  defendants,  named  Py well,  had  advertised  the  sab  of 
6^^  d  "^  hoi*ses,  undertaking  to  wai'rant  their  soundness ;  and  that, 
iMLD^by  ^  up^'i  All  application  by  General  Maclean,  at  Pywell's  sta- 
eeiiinghim  blcs,  another  of  the  defendants  stated  to  him  that  he  had 
an  unsound  ^y^  ^^^  ^^^^  owncr  of  a  horso  which  he  then  shewed  to 
Py  weirs  the  general ;  that  he  knew  the  horse  to  be  perfioctty  sound, 
'^•'e-  and,  as  the  agent  of  Py  well,  would  warrant  him  to  be  sound. 

General  Maclean  purchas^  the  horse,  taking  a  reoeipty  ii 
which  the  horse  was  mentioned  as  warranted  sound,  and  (o 
be  returned  if  not  approved  of  within  a  week.  It  wai  dis- 
covered very  soon  after  the  sale,  that  the  animal  was  aeariy 
worthless.  Upon  these  facts.  Lord  EUenborough,  C.  J* 
was  of  opinion  that  the  case  did  not  assume  the  shj^  of  a 
conspiracy,  and  that  the  evidence  would  not  warrant  any 

u  Rex  r.  Ld.  Grey  and  others,  3  St.  Tri.  qu,  as  to  that  which  is  reported  in  thisctSi 

519.     1  East.  P.  C.  c.  11.  s.  10.  p.  460.  (p.  230.)  to  have  been  said  by  Lord  EUeoto- 

X  Eccles^s  case,  1  Leach  274.  rough,  in  the  course  of  the  argiomeDt,  ^ 

y  By  Ld.  EUenborough,  C.  J.,  in  Rexr.  that  <<atf  the  cases  in   conipiracy  procted 

Turner,  13  East.  228.  upon  the  ground  that  the  object  of  the  cOB- 

5  Rex  V.  Turner,  1?^  Knst.  228.  231.     But  bination  is  to  bte  eitcttd  bir  tome  fclfitf ." 
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rocecdint;  beyond  thRt  of  an  acti'in  on  tlic  WHri'Mitj',  for 
iC  brearh  of  h  civil  nttitrart.  And  liia  Lordship  »aid  tfaat* 
if  this  were  to  be  considrrL'd  us  an  iiiilictabk  oSeiicc,  then, 
instead  uf  the  actions  which  liail  bi^cn  bniught  on  war- 
I'sntics,  Ihu  (tvfendunts  ought  to  have  bec-n  indicted  as  rheatii: 
and  tliat  no  indictment,  in  a  case  like  this,  could  bo  main- 
tained, without  vvidericv  uf  concert  between  ttie  parties  to 
•effectuate  a  fraud.  The  defendants  were  accordingly  ac-  [*18lS 
quitted,  (a) 

It  has  been  ruled  tliat  an  indictment  cannot  he  supported  i 
for  a  conspiracy  to  deprive  a  man  of  the  office  of  secretary  ■»""  "i"  I 
to  an  illegal  unincorporatfil  trading  company.     Lord  Ellen-  "nMiitri"* 
borough,  C  J.,  said  that,  the  society  being  certainly  illegal,  iD<iepil 
to  deprive  an  individual  of  an  office  in  it  could  not  be  treated  '"y' "' 
B  an  iiyury :  and  that  when  the  prosector  was  secretary  to  Kcrewry  j 

iety,  instead  of  having  an  int«rest  which  the  law  would  < 
Kitect,  he  was  guilty  of  a  crime.  (6)  ^ 

^  Combinations  amongst  victuallers  or  artificers  to  raise  the  ^ 
e  of  provisions  or  any  commodities,  or  the  rate  of  la-  uanB 
wr,  liarc  been,  in  some  cases,  made  liable  to  severe  puniali-  """"B"! 
lent  by  the  enactments  of  particular  statutes.     'I'bc  punish-  anrf"."' 
lent  for  such  offences  by  the  statute  2  &  3  Edw".  VI.  c  15.  tificBti. 
waa  forfeiture  of  lOL,  or  twenty  days'  imprisonment,  with  an 
allowance  of  only  bread  and  water,  for  the  first  offence ;  SOt. 
or  tlie  pillory,  for  the  second ;  and  40t.  for  the   thinl.  or  else 
the  pillory,   loss  of  one   car.  and  perpetual   infamy.     The 
statute  36  Geo.  III.  c.  111.  relates  to  combinations  by  Jour-  combin»- 
neyman  paper-makers ;  and  there   ai-u  other  Htatut«s  which  ti„,„  tj 
relate  to  persons  employeil  in   diffei-ent   kinds  of  trades,  (c)  Jn"™«y- 
The  statute  39  and  40  Geo.  III.  c.  106.  relates  to  unlawful  JJ'J'tlJ^'J, 
combinations  of  journeymen  and  workmen  in  generid.  mak- 
ing them  offences  punishable  by  summary  proceedings  before 
justices  of  the  peace,  {d) 

♦We  have  seen  that  from  the  natwi-c  of  conspiracy  it  is  an  r*|)Ji4l1 
offence  which  cannot  be  charged  as  having  been  committed  oriiitncchl 
by  one  person  only,  (e)  And  upon  this  ground  it  has  been 
holden  that  no  prosecution  fur  a  conspiracy  can  be  maintain- 
ed against  a  husband  and  wife  only  because  tbey  are  cs- 
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4  39  lE  40  Geo.  III.  c.  106.  t.  2,  3,  4,  S. 
AndM*  Buin.  Jual.lil.5erMn(i,3act.XIvii. 
URnt*.  The  JoiimerrDCnTiiloiaDf  Cam- 
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teemed  but  one  person  in  law,  and  presumed  to  have  bat  one 
wilL  ( f )     So  if  all  the  defendants,  who  are  prosecuted  for  i 
conspiracy,  be  acquitted,  and  the  conspiracy  be  not  stated  as 
having  been  had  with  persons  unknowTi,  the  acquittal  of  the 
rest  is  the  acquittal  of  that  one  also,  (g)    But  if  two  persons  be 
indicted  for  a  conspiracy,  and  one  only  of  them  appeu*  and 
take  his  trial,  he  may  be  found  guilty,  though  the  other  de- 
fendant be  absent,  and  has  not  pleaded :  {h)  and  this,  altiNNigh 
the  other  conspirator  named  in  the  indictment  was  dead  be- 
fore the  indictment  was  preferred,  (t) 
btaumenti      With  respect  to  the  statement  of  the  charge  in  tte  in£ct« 
in  the  in-    men^  ^  mny  b^  observcd  that  though  it  is  usual  to  stite  the* 
ictment.    QQ^^p\j[^^y^  und  then  shew  that  in  pursuance  of  it  certain 
overt  acts  were  done,  it  is  sufficient  to  state  the  conspiring 
alone,  {k)    It  need  not  be  averred  in  the  indictment  dnt  t» 
prosecutor  was  innocent  of  the  crime  imputed  to  him  by  the 
conspirators.  (I)    And  in  a  case  of  a  conspiracy  to  charge  a 
person  with  being  the  father  of  a  bastard  child,  it  was  hmden 
[*1820]  not  to  be  necessary  to  aver  that  the  prosecutor  was  *nottiie 
father;  especially  when  the  words  of  the  indictment  woe 
^*  did  falidy  conspire  faUdy  to  charge,  &c.^ ;  the  prindplf 
being  that  innocence  must  be  intended  till  the  contraiy  ap- 
pears, (m)    And  an  indictment  for  a  cx>nspiracy  was  boldni 
to  be  good,  although  it  was  not  alleged  in  the  cksrge  iMJ 
tliat  the  defendants  conspired /obfly  to  indict  the  prosecator, 
and  although  it  did  not  appear  of  what  particular  crime  or 
offence  they  conspired  to  indict  him,  but  only  in  generd  that 
the  defendants  did  wickedly  and  maliciously  conspire  to  in- 
dict and  prosecute  the  pi-osecutrtr  for  a  crime  or  offence  liable 
to  be  capitally  punished  by  the  laws  of  this  kingdom,  (if) 
aNoi  iicccs-       In  a  case  where  the  defendants  were  indicted  for  conspir- 
^tatVthat     "^8  ^  pervert  the  course  of  justice  by  producing  in  evidence 
the  defend-  ^  felsc  Certificate  of  justice  of  peace,  it  was  liolden  not  to  be 
anu  koevr,  nccc^sarv  to  sct  forth  in  the  indictment  that  the  defendants 
knew,  at  the  time  of  the  conspiracy,  that  the  contents  of  the 
certificate  were  false ;  on  the  gi-ound  that  if  pei*sons,  with  in- 
tent to  obstruct  the  course  of  justice,  conspire  to  state  a  fact 
at  all  events  as  true,  which  they  do  not  know  to  be  true,  it 
is  crimiuHl;  and  that  the  defendants   were  bound  to  have 
known  thai  the  fact  was  true  which  they  agreed  to  certify  ts 
such,  (o) 
Not  ueccs-       Where  the  act  is  in  itself  illegal,  it  is  not  necessary  to 

/  1  Hawk.  F.  C.  c.  T2.  s.  '.:.  n  Rex  r.  Spragg  and  another,  2  Buit.99S. 

g  Id.  Ibid,  n  Chit.  Ciim.  1..  1141.  o  Rex  r.  iMawbey  and  others,  6  T.  R.619. 

h  Rex  r.  Kinncrslcy  and  Moore  1  Str.  193.  .1/i/^,  ISO."),  Lawrence,  J.,  that  it  wasnotna- 

i  Rex  r.  Nicholls  and  Ryfjrove,  2  Sir.  1227.  like  the  case  of  perjury,  where  a  mao  svrcars 

k  Reg.  r.  Best,  2  I^d.  R^yin.  1167.     1  Salk.  to  a  particular  fart  without  knowing  at  the 

174.     3  Chit.  Crim.  L.  114:1.  time  whether  the  fact  be  true  or  false  ;  which 

/  Rex  r.  Kinnerslcy  and  iHIoore,  1  Str.  193.  is  as  much  peijury  as  if  he  knew  the  fact  tobt 

*»».  Reg.  r.  Be«t  j«t>(l  another,  1  Salk.  174.  filse,  and  equally  indictable,     .^nfr,  17Wt 


Indiclmciil.  ij-i'. 

tlie    means  by   wiiicli    the   cMuaiiii'acy     woa    elTuct* 
Thus,    wlierc  tin'-  indiotmeiit  cbai-ged  Ibal  th«  ilt-roii* 
into  corisjiiii-d  togt^tlior  hy  indii'uct  iduuhm  lu  [iiTvi'iit  uno 
f  B.   from   exctxUing  the   trade  of  a  tnilorf  and   i(.  was 
jntendud  that  it  shiiulil  have  statGd  tho  fact  on  which  the 
Mispii-ac}'  was  *foundeiI,  tho  iuean»)  u«cd  fwi-  the   piir{io(ic, 
J  Mansfield,  C  J.  said  ■■  The  conspii-ary   is  Ktn(e<l  and 
\  oI>ject  i  it  19  not   niicessary  that  any  means  should  be 
luted  :**  and  Bullcr,  J.,  said*  "  if  there  he  any  objection,  it 
I  tliat  tlic  indictment  states  loo  much ;  it  would  liavu  l>cca 
i  cei-tainly  if  it  had  not  ailded  '  by  indirect  meaiiN,*  and 
tat  will  not  make  it  bad."  (n)    And  in  a  luto  case  wbei-e 
B  tiulictmcnt  cliar^ cd  that  tnc  defendants  ronRpired,  by  ili- 
•a  false  pretences  and  subtle  means  and  devices,  tu  ub- 
a  fpom  A.  divers  large  sums  of  money,  and  to  cheat  and 
traud  liim  thereof  j  it  was  holden  tliat,  tlie  gist  of  tlie  of- 
kce  being  the  cons[iiracy,   it  was  quite  sufficient  only  to 
lite  that  fact  and  its  object,  and  imt  necessary  to  set  out  tlic 
ecific  pretences.     Bayley,  J.,  said  that  when  parties  hail 
e  agreed  to  cheat  a  partictdar  person  of  his  munies.  al- 
uigh  tliey  might  not  then  have  Itxed  on  any  moans  for  that 
Mac,  the  offences  of  conspiracy  was  complete.  (</)     But 
c  the  act  only  becomes  illegal  from  the  means  used  to  ef- 
.  it  It,  the  illegality  of  it  should  be  explained  by  proper  state- 
Wnts ;  as  in  the  cases  which  have  been  cited  of  conspiracies 
to  marry  paupers,  (r) 

The  technical  averment  of  the  agreement  and  conspiracy, 
generally  osed  in  the  indictment,  charges  that  the  defendants 
**  did  conspire,  combine,  confederate,  and  agree  together :" 
but  it  is  said  that  other  words  of  tho  same  im|xirt  seem  to  be 
equally  pi-ojier.  (s)  To  the  counts  for  a  conspiracy  may  be 
^(ilicd  such  otlier  counts  as  the  circumstances  of  tlic  case  may 
1  to  require  (not  charging  a  felony)  though  they  dn  not 
riud«  a  charge  of  conspiracy,  (f) 

^t  ban  bc«n  hnlden  tliat  in  an  indictment  tor  cunspiriicy 
venue  must  be  laid  where  the  conspiracy  was,  and  not 
c  the  result  of  such  conspiracy  was  put  in  execution.  (») 
ilt  io  a  lat«  case  it  was  said  by  the  court,  that  there  scemiMl 
Cbe  no  reason  why  the  crime  of  conspiracy,  amounting  only 
K»  misdemeanor,  niigitt  not  be  tried,  wherever  one  distinct 
_  t  art  of  conspiracy  was  in  fact  committal,  as  well  as  the 
ntne  of  high  treason,  in  compassing  and  imagining  the  king's 
Mth,  or  in  conspiring  to  levy  war.  (x)  And'a  case  was  cit- 
ed in  which  the  trial  proceeded  upon  this  principle;  and  in 
which,  though  no  proof  of  actual  conspiracy,  emhrating  all 

I»Bee1frtM-c  in  npl*  (d)  to  F 
ISEatl.  230.  ^nit,  ial6. 
LllMv.Om,  SBftinw.  ft  Aid. 
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the  sevei'al  conspirators,  was  attempted  to  be  given  in  lfi4- 
dlesexy  where  the  trial  took  place,  and  though  the  indiYidnl 
actings  of  some  of  the  conspirators  were  wholly  confined  ts 
other  counties  than  Middlesex;  yet  the  conspiracy  asaninit 
ail  having  been  proved,  from  the  community  of  crlnunu  par- 
pose,  and  by  their  joint  co-operation  in  forwarding  the  objecto 
of  it,  in  different  places  and  counties,  the  locality  refund 
for  the  purpose  of  trial  was  holdcn  to  be  satisfied  by  or^ 
acts,  done  by  some  of  them,  in  prosecution  of  tbe  oanspiinM^ 
in  the  county  where  the  trial  was  had.  (y) 
juriKiic-         'I^hc  ofTencc  of  conspiracy  may  be  tried  by  jnatinacff  ueaM 
tion  of  the  in  their  quarter-sessions.    In  a  case  where  the  qoeflUon  iNtUr 
^"uaner-^'   jurisdiction  was  raised,  no  authority  being  cited  dtlier  ori  flri 
sessions.      One  side  or  on  the  other,  the  court  decided  in  faToar  of  ttdr 


jurisdiction,  upon  general  principles ;  saying,  that  a 

racy  was  a  trespass,  and  that  trespasses  were  indictaUe  it 

sessions,  though  not  committed  with  force  and  ardUi  (») 

[*1823]      *An  able  writer  upon  the  law  of  evidence  lays  down  M 

Evidence,    following  doctriuc  with  respect  to  tlie  acts  or  words  df  iMtf 

uie^cu  or  <*o'i^pii^^oP  being  evidence  against  the  others;    Where  mrft' 

words  of  °'  ral  persons  are  proved  to  have  combined  together  for 

one  conspi-  illegal  purpose,  any  act  done  by  one  of  tiie  party,  in  . 

dVncV^'      ^^^^  ^^  ^^^  original  conrerted  plan,  and  with  reflMaoe  tt  iib 

against  the  common  object,  is  in  the  contem[dation  of  law  At  act  at  M 

others.        whole  party ;  and,  therefore,  the  proof  of  such  act,  irdiMlie 

evidence  against  any  of  the  others,  who  were  eng^psd  li  tie 

same  conspiracy;  and  further,  any  declarations,  madiSbyaiD 

of  the  party  at  the  time  of  doing  such  illegal  act,  seem  wltQa- 

ly  to  be  evidence  against  liimself,  as  tending  to  deteminett^ 

([uality  of  the  art,  but  to  be  evidence  also  against  the  leiit  al 

the  pai*ty,  who  ai-e  as  niurli  i-esponsible  as  if  they  had  thM^ 

selves  done  the  act.     But  what  one  of  the  party  may  htVfl 

been  heani  to  say  at  some  other  time,  as  to  the  share  KAidi 

some  of  the  othei*s  had  in  the  execution  of  the  commoB  dM%a^ 

or  as  to  the  object  of  the  conspiracy,  cannot,  it  is  coaceitM, 

be  achnittod  as  evidence  to  affect  them  on  their  trial,  for  the 

same  offence,  (a) 

Wife  of  On  a  prosecution  against  several  i)ersons  for  a  conspiracy, 

dam'^no  "     the  wife  of  one  of  the  defendants  has  been  holden  nottobeaeoii- 

witness  for  (letcut  witncss  fop  the  <»thers ;  a  joint  offence  being  chtmd^ 

the  Gibers,   smd  an  acquittal  of  all  the  other  defendants  being  a  grounlrf 

discharge  for  the  husband,  (b) 

Proof  of  the       *^  '**  ""^  ne(  essary.  in  support  of  an  indictment  for  a  c«B- 
conspiracy.  spiracv,  to  prove  the  actual  fact  of  conspiracy ;  ^ich  nay  lie 

y  Rex  r.  BowcSf  K.  B.  Tiin.  T.  1787,  citrd  The  point  uns  so  decided  in  an  earlier  cuc^ 

by  Grokc,  J.  Ill  pronouncing  tiio  opiniun  ot'  Hex  r.  Kdwuids  and  others,  8  Mod.  3S1. 

the  court  in  Hex  r.  Brisac  and   Scott,  ant^^  a  Phill.  on  Evid.  76,  77. 

note  (t)  If  Kcx  r.  Lockyer  aud  others,  cor.  LoriB- 

s  Rex  r.  Ritpnl,  J  Bnrr.  1320.     1  Black.  ienborouRh,  C.  J.  5  Esp.  N.  P.  R.  107.     Rrt 

R.  30«.     1  Burn    .'ust    <  Dnspirari/^  SfcT.  1.  i.  Frederick  and  another.  9  Str.  1094 
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jBoUfictod  bom  the  collateral  circumstances  of  the  case,  (c)   lu 

|t4M0  where  a  hnaband,  wife,  and  their  servants,  were  indict- 

fffiiarB.  coiisiMracy  to  ruin  the  trade  of  the  prosecutor,  who 

imB  the  kiDff*fl  card-maker,  the  evidence  against  them  *was,  [*1824] 

ii^  fintv  had  at  several  times  given  money  to  the  prosecutor's 

nprenticesy  to  put  grease  into  the  paste ;  which  had  spoiled 

)fie, cards ;  but  there  was  no  account  given  tliat  ever  more  than 

ope  fi  a  time  was  present,  thougli  it  was  proved  they  had  all 

ftren  money  in  their  turns :  it  was  objected  that  this  could 

Mt  be  a  coiispiracy ;  on  the  ground  that  several  jiersons  might 

dp  tl^  same  tiling,  without  having  any  previous  communica- 

tUm  vwitb  each  other.    But  it  was  ruled  tliat  the  defendants 

Jboiflff  aU  of  a  family,  and  concerned  in  making  of  cards,  it 

3Ppiu4^iUBOunt  to  evidence  of  a  conspiracy,  (d)  And  it  appears 

also  to  have  been  considered  that  if  a  banker  permits  a  sum 

.of  |Mnqr  to  be  lodged  at  his  house,  to  be  paid  over,  for  cor- 

fBapQw  procuring  an  appointment  under  government^  he  may 

Jib  indicted  for  a  conspiracy  along  with  those  who  are  to  pro- 

X9S0  tbe  appointment,  and  receive  the  money,  (e) 

,It  pjipears  to  have  been  ruled,  that  upon  an  indictment  for  General 
a  conspiracy  the  prosecutor  may  go  into  general  evidence  of  Jhe^naiure^ 
Ati.liatare,  before  it  is  brought  home  to  the  defendants*    The  of  tiM  con- 
ifaidictment  charged  the  defendants,  who  were  journeymen  spi^acy* 
.IMO-makecs,  with  a  conspiracy  to  raise  their  wages ;  and 
jiiciAence  was  offered  on  the  part  of  the  prosecution  of  a  plan 
Jfor  ^  combination  amongst  the  journeymen  shoe-makers,  fom- 
o^  wd  jpiinted  several  years  before^  regulating  their  meetings, 
opbgcriptions,  and  other  matters  for  their  mutual  government 
Jin  forwarding  their  designs.    This  evidence  was  objected  to 
^  the  counsel  for  the  defendants ;  but  Lord  Renyon,  C.  J. 
c/Nlid  .that  |f  .a  general  conspiracy  existed,  general  evidence 
iPpight  be  given  of  its  nature,  and  the  conduct  of  its  members, 
so  as  to  ihiplic^ate  men  who  stood  charged  with  acting  upon 
«.t||e!t«rms,of  it  years  after  those  terms  had  been  established, 
.OJ^d  who  might  reside  at  a  great  distance  from  the  place  where 
^  l^eneral  plan  was  carried  on :  and  his  lordship,  therefore, 
^niiitiBd  a  ^person  who  was  a  member  of  this  society,  to  [*lft25] 
prove  the  printed  regulations  and  iniles  of  tl&e  society,  and 
<^|i|it:he  and  others  acted  under  them,  in  execution  of  the  ^n- 
fiy^TBCf  charged  upqn  the  defendants,  as  evidence  introductory 
.to.tjyjproof  that  they  were  members  of  such  society,  and  equal- 
:l|r  concerned ;  but  he  observed,  tiiat  it  would  not  be  evidence 
10  aflfect  the  defendants  until  they  were  made  paHies  to  the 
conspiracy.  (/) 


^c,8ex  v.; Parsons  and  another,  1  Black.  R.  P.  R.  718.    Lord  Kenyon  referred  to  tbe  ca- 

•99^  ses  of  the  state  trials  in  the  year  1745,  where 

4  Rex  t.  Cope  and  others,  1  Str.  144.  from  the  nature  of  the  charge  it  was  neceita- 

€  Mtx  V.  PolUnan  and  others,  2  Campb.  ry  to  go  into  evidence  of  what  was  going  on 


at  Manchester,  and  in  France,  Scotland,  (ad 
.f  R«r  r,  Hammond   and  Webb,  2  Kfn.   N.      Ireland,  at  the  fume  iim#». 

/ 
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iij'  i'lmspiracif* 


Fbook  t. 


Cumula- 
tive iofttan- 
ces  of  fraiul 
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to  be  given 
in  evi- 
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The  court 
will  take 
Judicial 
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war. 


[*1826] 

Averment 
aa  to  one  of 
tlie  conspi- 
rators not 
proved. 


Ifoiui  re- 
specting 
cross  exa- 
mination 
where  one 
defendant 
only  call? 
witnesses. 


Punibb- 
ineut. 


In  a  ra.se  wlirir  tlie  iiidiciment  charged  the  defendants  irifh 
couspirins  to  rau*»c  themselves  to  be  believed  persons  of  laige 
propei'ty  for  tlie  purpose  of  defrauding  tradesmen,  evidence 
was  given  of  their  having  hired  a  house  in  a  fashionable  street 
and  repivsente^l  themselves  to  one  tradesman  employed  tofar- 
nish  it  iis  people  of  large  fortune ;  and  then  a  witnen  was 
called  to  prove  that  at  a  different  time  they  had  made  a  ani- 
lar  representation  to  another  tradesman.  The  evidence  of 
this  wilfiess  was  objected  to  on  the  ground  that  it  was  not 
competent  to  the  prosecutor  to  prove  various  acts  of  tluskindy 
and  that  he  was  bound  to  select  and  confine  himself  to  one. 
But  Lord  Ellenborouglu  C.  J.  said.  *^  This  is  an  inffictBCBt 
for  a  con.spiracy  to  cany  on  the  business  of  common  cheats: 
and  cumulative  instances  aiv  necessary  to  prove  the  of- 
fence/* ig) 

In  the  case  menli(nied  in  this  Chapter,  of  a  conspiracy  to 
raise  the  pri(T  of  the  public  funds  by  false  rumours^  it  was 
holdcn  that  the  court  will  take  judicial  notice  that  a  war  ex- 
ists between  this  country  and  a  foreign  state,  such  warhaviag 
been  i*ecognized  in  different  acts  of  parliament;  and,  tbere- 
fore,  that  an  allegation  to  that  effect  need  not  be  mwed.  (i) 

^SVhere  an  indictment  against  A.,  B.,  C,  and  D.,  cbaqpd 
that  they  coiisjiii-ed  together  to  obtain,  "  mx.  to  the  use  of 
them  the  said  A.,  B.,  and  C,  and  certain  other  peraonSytDthe 
jurors  unknown/*  a  sum  of  money  for  procuringan appoint- 
ment under  goveriniient ;  and  it  appeared  that  D.  (aMHwdi 
the  money  was  lodged  in  his  hands,  t«)  be  paid  to  A.  and  B. 
when  the  appointment  was  procurt»d),  did  not  know  that  C. 
was  to  ha\e  any  part  of  it,  or  was  at  all  implicated  in  the 
transacti(Hi :  it  was  liolden,  that  the  averment  concerning  the 
application  of  the  money  was  material,  though  coming  under 
a  rix.  ,•  and  that  as  to  IK  the  ronspiracv  was  not  proved  as 
laid,  (i) 

In  a  recent  case,  a  point  aiuse  as  to  the  extent  to  which  the 
counsel  for  the  prosecution  in  a  ca.se  of  conspiracy  might  cross- 
examine  a  witness,  called  by  only  one  of  several  defendants. 
The  indictment  was  against  A.,  B.,  and  C. :  and  after  the 
case  for  the  prosecution  was  closed,  C.  only  called  a  witness* 
whom  he  examined  as  to  a  convei-sation  between  himself  and 
A. ;  and  it  was  ruled,  that  the  counsel  for  the  prosecution 
might  cross-cxaniiiie  such  witness,  as  to  any  other  convefsa- 
tion  betwei-n  A.,  and  (\  although  the  evidence  should  tend 
chiefly  to  criminate  A.  (A) 

In  former  times,  pei*sons  convicted  of  a  conspiracy  at  Ae 
suit  of  the  king,  t(»  accuse  another  person  of  a  capital  offence, 
were  liable  to  receive  what  was  called  the  villanous  judgmenti 


g  Rex   r.  Robi'its   anJ  otjin^,    1    Cainpb.  /  Kcx  r.  Penman    and    others,   2  Cimrb- 

399.     .4nte,  1314.  '231. 

h  Rex  r.  Dc  Boiciictr.  :t    M.    :»nd   S.   f>7.  k  Rex  r.  Kioolil  anH  oriiprf,  2  Piark.  V  P 

Inff.  i«w.  iRoo  ^   lin. 
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that  is^  to  lose  their  liberamlegenij  whereby  they  are  discredited 
and  disabled  as  jurors,  or  witnesses ;  to  forfeit  their  goods  and 
chattels,  and  lands  for  life ;  to  have  those  lands  wasted,  their 
houses  rased,  their  trees  rooted  up,  and  their  bodies  committed 
to  prison,  (l)  But  this  judgment  was  not  inflicted  upon  those 
who  were  convicted  only  of  conspiracies  of  a  less  aggra- 
vated *kind,  at  the  suit  of  the  party  :  and  for  some  time  past  [*1827] 
it  appears  to  have  been  the  better  opinion,  that  the  villanous 
judgment  is  by  long  disuse  become  obsolete,  not  having  been 
pronounced  for  some  ages ;  and  that  the  punishment  for  con- 
spiracies in  general  is,  as  in  the  case  of  other  misdemeanors, 
by  fine.  Imprisonment,  and  sureties  for  the  good  behaviour  at 
the  discretion  of  the  court,  (m) 

A  consequence  of  the  attaint  of  conspiracy,  where  the  party  incompe. 
«  was  subject  to  the  villanous  judgment,  appears  to  have  been  ^*P<7  m  « 
incompetency  as  a  witness,  (n)    But  tliis  consequence  seems  ^'^*''* 
not  to  have  attached  to  other  cases  of  conspiracy  at  the  suit 
of  tlie  party,  (o)    And  in  a  late  case  in  the  Admiralty  court, 
which  underwent  much  discussion.  Sir  W.  Scott  determined 
en  great  consideration  that  a  conviction  for  a  conspiracy  to 
commit  a  fraud,  would  not  render  an  affidavit  of  the  convict 
inadmissible,  (p) 

In  conclusion  of  this  chapter,  it  may  be  mentioned,  that  All  the  d«* 
*after  a  conviction  for  a  conspiracy,  the  defendants  must  be  [*1828] 
present  in  court  when  a  motion  is  made  on  their  behalf,  in  fendanu 
iurrest  of  judgment  {q)    And  also  that  upon  a  motion  for  a  ™Ji„J*|„ 
new  trial  after  such  conviction,  all  the  defendants  must  be  court  upon 
present  (r)    But  where  an  indictment  has  been  removed  into  ^notioiiiq 
the  court  of  King's  Bench,  and  set  down  for  argument,  it  "dj^t, 
does  not  appear  to  be  necessary,  that  the  defendants  should  or  for  a  ^ 
appear  in  court  upon  the  argument,  the  proceeding  being  in  the  "•^  ^**'* 
nature  of  a  special  verdict,  {s) 


I  1  Hawk.  P.  C.  c.  72.  s.  9.  4  Black.  Com. 
136. 

m  Id,  Ibid.  The  pillory  was  also  very 
commonly  a  part  of  the  punishment  until 
tak«o  away  by  the  56  Geo.  III.  c.  138.  See 
osUe,  Sll,  note  (n).  In  a  case  where  the 
defondants  were  convicted  on  an  information 
Ibff  a  conspiracy  to  take  away  the  character 
of  one  Kempe,  and  accuse  him  of  murder, 
li^  pretended  conversations  and  cemmunica- 
tiooswith  a  ghost  that  answered  by  knocking 
and  scratching  in  Cock-lane,  &c.  they  re- 
coiled the  following  judgment : — Richard  Par- 
som,  (the  father  of  the  child,  who  was  the 
principal  agent  in  the  pretended  communica- 
tion,^ to  stand  thrice  in  the  pillory,  and  be 
imprnoned  two  years ;  Eliz.  Parsons  the  mo- 
ihity  to  be  imprisoned  one  year ;  Mary  Fraser, 
a  terrant  who  was  aiding  and  assisting,  was 
feot  to  the  house  of  correction,  to  hard  labour 


for  six  'months ;  Moore,  the  curate  of  Ifao 
parish,  and  one  James,  were  discharged  on 
paying  the  prosecutor  300/.,  and  his  coitty 
which  were  nearly  as  much  more.  Brown 
who  had  published  a  narrative,  and  one  Day 
the  printer  of  a  newspaper,  had  previoualy 
made  their  peace  with  the  prosecutor. 

n  Co.  Lit.  66.  2  Hale  277,  1  Hawk,  P, 
C    c   72    s    9 

0  2  Hale*27'7.  Garth.  416.  1  Hawk.  P.  C. 
c.  72,  s.  9. 

p  In  the  case  of  the  Ville  de  Varsovie  and 
others,  1817.     PhiU.  on  £v.  24. 

a  Rex  V.  Spragg  and  another,  2  Burr.  929, 
1  Black.  R.  209. 

r  Rex  r.  Teal  and  another,  11  East.  307. 
Rex  r.  Askew,  3  M.  and  S.  9.  Rex  v.  Lovd 
Cochrane,  3  M.  and  S.  10. 

*  Rex  r.  Nichols,  2  Str.  1227. 
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♦CHAPTER  THE  THIRD. 

Of  ThrtatSf  and  ThreaimiMg  Letters. 

Threats  at  i«r  i^  gaid«  that  the  diBperaiiig  of  Mis  of  menoQt  tiunMbBamg 
^^1!^'^  destruction  to  the  lives  or  ]»ropertie8  of  those  to  wkom  tiwgr 
were  addressed,  for  tlie  purpose  of  extorting  moneys  ia^  at 
common  law,  a  high  misdemeanor,  punishable  bj  ibue  Bad 
imprisonment  (a)  Threats  directed  against  jMraops  jpiBe- 
diately  under  the  protection  of  a  courts  are  oSkmcm  yn^a- 
blc  by  fine  and  imprisonment ;  as  if  a  man  threaten  hu  .ajber- 
sary  for  suing  him,  a  counsellor  or  attorney  fqr  bei^g  empki^ 
against  him,  a  jui*or  for  his  verdict,  or  a  gaoler  or4vtlifir  Buais- 
terial  officer  fur  keeping  him  in  his  custody,  ^nd  fttOfnAj 
executing  his  duty,  (b)  And  a  precedent  is  given  ^  fpi  iiwicst- 
mcnt  at  common  law  against  tlie  attorney  of  a  jdauitiff  u  a 
cause  for  writing  a  lettei*  to  Uke  attorney  of  the  defendioitf  wte 
had  obtained  a  verdict  on  the  evidence  of  bis  som  threatMiig 
to  indict  tl>e  son  for  perjury  unless  the  defendant  gam  ap  th^ 
benefit  of  the  verdict,  (c) 
Rex  V.  But  it  Wits  holden  in  a  modern  case,  that  thrcatopipg  by 

^uther-  letter  or  otiierwise  to  put  in  motion  a  .prosecution  by  a  public 
lliivtun-  offioer  to  j*ecover  penalties  for  selling  Friar^$  JMim»  wiBi- 
ing  to  Qyt  a  stamji,  (which  by  the  statute  42  Geo.  III.  C..69.  js  |n^ 
r*lfi301  ^^  ^  vended  without  a  stamped  label,)  for  :^  piBpiil 

artr  with  ^^  obtaining  money  to  stay  the  pixisecution,  was  :not  *sa<;|i  ^ 
pMiti^s  '  threat,  as  a  firm  and  pi*udent  man  might  not  he  expected  ^ 
for  selling  rcsist ;  and,  therefore,  was  not  in  itself  an  indictable  ofeaoe 
^oiri  ^^  camvwn  larv  ;  although  it  was  alleged  that  the  money  19s 
5t«inp  hoi-  obtained  ;  no  refci*ence  being  made  to  any  statute  which  pro- 
b^"indktl-  ^^^^^^  ^^^^^  attempt.  In  this  case,  Lord  £llenborough,  C.  I. 
bie,"  "^  *  ^^*^»  **  To  obtain  money  under  a  threat  of  any  kind,  or  to 
Bat  trhero  attempt  to  do  it,  is  no  doubt  an  immoral  action ;  but  to  nuke 
the  threat  it  indictable,  the  threat  must  be  of  such  a  nature  as  is  cakii- 
^^^^o^-  ^*^^  ^^  overcome  a  firm  and  prudent  man.  Nov  the  threat 
conn  a  firm  uscd  by  the  defendant  at  its  utmost  extent  was  ao  more  than 
^  p*""-:  that  he  would  charge  the  party  with  certain  penalties  forseB- 
ttTfrrncnct.  ^^  medicines  without  a  stamp.  That  is  no  such  a  thrc^ai 
able.  a  firm  and  prudent  man  might  not,  and  ought  not,  I0  bafe 

resisted.  Then  what  authority  is  tlierc  for  considering  ^Kae 
as  offences  at  common  law  ?  The  principal  case  iieliea  w,  ii 
that  of  Reg.  r.  Woodward  and  others,  which  was  where  the 
defendants,  having  another  man  in  tlieir  actual  custody  $t  ttfi 
time,  thi*eatened  to  carry  him  to  gaol,  upon  a  charge  of  ptf- 
jury ;  and  obtained  money  fi*om  him  under  that  threat,  in  wto 

a  1  Hawk.  P.  C.  r.  53.  s.  1.     Refcicnco  is         6  4  Bteck.  Com.  126. 
madAtn  1  Hale  567. — but  qu.  the  rpfrrerMc  r  2  Chit.  Crim.  I..  149. 
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permit  his  release,  (d)  Vftm  not  th^t  an  actual  durcM, 
n  tm  vm)it  finve  avoiilmt  n  bmici  givi'n  nniier  tlie  same  ctr- 
nxtttncf^it  ?  B()t  that  ix  wry  iittliti«  lli«  jnrticiit  ctmt,  which 
tliat  of  a  mere  throat  to  jtut  proi-ostt  in  a  peiinl  action  in 
against  the  party.  The  law  (listinf^iiiabcti  tictwe«n 
■eats  wf  actual  violence  ngninst  the  pcrxoti,  or  HUch  other 
pBkts  As  a  mail  of  coiuinon  firinneiM  cannot  stand  againxt,  and 
tor  Borta  of  threats.  Moncj  obtained  in  Uic  former  casea. 
r  the.  influence  of  such  threats,  mny  amount  to  rubbery : 
t  Ant  ao  in  cases  of  threats  of  other  kinds.  But  this  ia  a 
e  of  threatening,  and  not  of  deceit :  and  it  must  bo  a  throat 
^Ruch  a  kind  as  will  sustain  an  indictment  at  common  l&w, 
bcr  according  to  one  case,  attended  with  duress,  or,  accord-  , 

[f  to  others,  such  as  ma;  overcome  the  ordinary  free  vill  of 
n  man,  and  induce  him  rmni  fear  to  part  with  hix  money. 
%e  present  case  ia  nothing  like  any  of  those;  it  in  a  mere  [*I83I1 
»at  to  bring  an  action,  which  a  man  of  ordinary  firmness 
"  t  h»ve  resisted."  («) 

;  altars  that,  nrcording  to  the  principles  laid  down  in 
B  cimi,  an  indictment  will  Tic,  at  common  law,  for  extort' 
f  money  by  actual  duress  or  hy  such  Ihrrabt  its  common 
nrmness  in  not  capable  of  rcsiwting.  Therefore,  where  mo- 
ncy  is  extorted  from  a  party  by  the  threat  of  accusing  him  of 
an  unnatural  crime,  and  from  the  circumstances  of  the  caso 
the  offence  does  not  amount  to  nibhery,  (/)  there  seems  at} 
reason  to  doubt,  but  that  it  i^  indictable  as  a  misdemeanor  at 
common  law.  (g) 

The  sending,  or  delivering  of  threatening  letters  and  writ-  oSeacnui 
ings  to  persons,  arc  at  this  time  made  very  serious  offences  ^atutM. 
by  tJie  enactments  of  several  statutes. 

The  statute  9  Oeo.  !.  c.  22.  (Black  Act)  i-eciles,  that  ill 
designing  and  disorderly  persons  had  associated  themselves, 
Aco.  and  sent  letters  in  fictitious  namCM  to  ise\eral  persons^ 
delnnnding  veniHon  and  money,  and  threatening  some  great 
Tiolence  if  such  their  unlawful  demands  should  be  refused,  or 
it  Iknj  shoultl  be  interrupted  in,  or  pro«ecuted  for.  such  th«r 
wickMl  practicrs;  and  had  actually  done  great  damage  to 
eewnl  pcr»0HS  who  had  either  refVised  to  comply  with  audi 
(temanda,  or  had  endeavoured  to  bring  tlieni  to  Justice ;  and 
tiwn  enacts,  "  that  if  any  person  or  pei-sons  {whether  armed 
or  di^nised  or  not,)  shall  knowingly  send  any  letter  without 
tMy  name  subscribed  thereto,  or  signed  with  a  fictitious  nuine, 
dCmmding  money,  veiiisoo,  or  other  valuable  thing ;  or  shall 
fctotkly  rttecae  any  person  being  lawfully  in  custody  of  any 
•dker  or  otlier  p<^rson  for  any  such  offence ;  or  if  any  pcrsoa 
•V  '*uii«Mi8  shaH  by  gift  or  promise  of  money  or  other  re< 
winf  procure  any  of  his  majesty's  subjects  to  join  him 
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them  ill  any  such  unlawful  act ;  every  person  so  ofiendini^ 
being  thereof  lawfully  convicted,  shall  be  adjudged  guilty  rf 
Offenders     felony  without  benefit  of  clergy.*'     The  foui-Ui  section  enacts 
deringr       that  such  offenders  not  surrendering  themselves  when  de- 
manded by  the  king's  |)i*oclamation9  and  making  foil  confes- 
And  per-     ^^^^  ^^^  their  accomplices  shall  be  guilty  of  felony  wittet 
■on*  con-     benefit  of  clergy.    And  (by  s.  5.)  persons  who  after  the  time 
^ling,      for  g||(«||  surrender  expired  shall  conceal,  aid,  abet^orsaccoor 
ofleiKie^,     ^^y  ^^^^  offender,  knowing  him  to  have  been  so  chaifjcvl,  and 
guilty  of     to  have  been  required  to  surrender  by  such  order,  shall,  on 
wl^out       conviction,  be  guilty  of  felony,  without  benefit  of  clerey.    By 
clergy.        s.  14.  sucli  offenccs  may  be  tried  in  any  county  of  England. 
27  Geo.  II.      ^^^'  f^tatute  27  Geo.  II.  c.  15.  recites  the  9  Geo.  L  c.  9SL; 
c.  15.  and  recites  alsii  that  divers  letters  had  been  sent  to  sevenlof 

knowin  1  ^^^  majesty *s  subjects,  thi-eatening  their  lives,  or  burning  tkor 
•ending  houses,  wlilch  letters  not  demanding  money,  venison,  or  any 
any  letter  valuable  effects*  were  not  subject  to  the  penalties  of  the  said 
any^ame  ^^  ^^^  ^^^^^  enacts,  *'  that  if  any  person  or  persons  shall 
or  with  a'  knowingly  send  any  letter  without  any  name  sobscrifaed 
fictitiou^  tliereto,  or  signed  with  a  fictitious  name  or  names,  kttar  or 
^naten-*  letters,  threatening  to  kill  or  murder  any  of  his  migesty's 
ing  to  kill,  subject  Or  subjects  or  to  bum  their  houses,  outhouses,  iMUVs^ 
^ouMi."&c  ^^^'^^  ®f  ^^^"  ®*'  grain,  hay  or  straw^,  though  no  noney  or 
though  ^'  venison*  or  other  valuable  thing  shall  be  demanded  in  or  by 
nothing  be  such  letter  or  letters ;  or  shall  forcibly  rescue  any  persim  be- 
o?fo1S?biy  *"6  'awfully  in  custody  of  any  officer  or  other  person  for  the 
rescuing,  said  offiMice.  ovcry  |)orson  so  offending,  being  thereof  lawfully 
&c.  guilty  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer 
witho°u?'  death  as  in  cases  of  felony  without  benefit  of  clergy.'* 
clergy.  The  statute  30  Geo.  II.  c.  24.  s.  1.  enacts,  that  **all  per- 

[*1833]  sons  '•^wlio  shall  knowingly  send  or  deliver  any  letter  or 
30  Geo.  II.  writing,  with  or  without  a  name  or  names  subscribed  thereto, 
Persons*  ^'  *'*'  sigiicd  with  a  fictitious  name  or  names*  letter  or  letters, 
knowingly  threatening  to  arriisc  any  poi-son  of  any  crime  punishable  by 
sending  or  |*|w  with  death,  transportation,  pillory,  or  any  other infamoos 
anyleuc?  punishmeiit,  with  a  view  or  intent  to  extort  or  gain  money, 
or  writing,  goods,  warcs,  or  iiieiThandizcs  from  the  person  or  persons  so 
w*1lo*ut  a  threaten<*d  to  be  accused,  shall  he  deemed  offenders  against 
n\'me,  &c.  law  and  the  public  peace:  and  the  court  before  whom  such 
threaten-     offondcr  or  offenders  sliall  be  tried,  shall  in  ciise  he^  she,  or 

I«c°auy  ^**^*^  ^^^^^^  '^^  com  ictcd  of  any  of  the  said  offences,  order  such 

person  of  offender  uv  ofreiulors  to  he  fined  and  imprisoned,  or  to  be  put 

any  crime,  jn  the  pillory,  (/)  or  publicly  wiiipped,  or  to  be  transported, 

the\TeVto  ^  ^^^^  ^^  conveniently  may  be  (accoi*ding  to  the  laws  made 

extort  mo-  for  traospoHation  of  felons)  to  some  of  his  majesty's  colonies 

neyi  B**^j^^'  or  plantations  in  America,  for  the  term  of  seven  years,  asthf 

k  This  stAtute  was  made  perpetual  bv  M       oA'ciice  is  uow  taken  away  by  the  56  Geo.  IH- 
Geo.  II.  c.  42-  '  •  13^* — ^^  antr^  211.  note  (r»>. 

'  The  punishment   i*;    liic  ntllorv   h»i   Mir'- 
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court  in  which  any  Buch  offender  or  offenders  shall  he  con-  fined  and 
vlcted  shall  think  iit  and  onler/'  [T'lT' 

The  statute  52  Geo.  III.  c  64.  s.  1.  enacts  that  "  nil  per-  ^  '    ^' 
sons  who  shall  knowingly  send  or  deliver  any  letter  or  writ-  ^^  q^]  p^.",. 
ing  with  or  without  a  name  or  names  suhscrihed  tliercto>  or  sons  know- 
signed  w^ith  a  fictitious  name  or  names^   letter  or  letters^  \^^^y  ^^^' 
threatening  to  accuse  any  person  of  any  crime  punishable  by  jrvering** 
law  with  deathy  transportation,  pillory,  or  any  other  infamous  ^nj  letter 
panishmenty  with  a  view  or  intent  to  extort  or  gain  any  bond,  ^^^it^o^r'"^* 
bill  of  exchange,  bank-note^  promissory  note,  or  otlier  security  without  a 
for  the  payment  of  money,  or  any  warrant  or  oi-der  for  the  "^>^®> 
payment  of  money,  or  delivery  or  transfer  of  goods  or  other  ,^g"o  ac'- 
valuable  thing,  shall  be  deemed  offenders  against  law  and  the  cuse  any 
public  peace,  and  shall  he  liable  to  be  prosecuted  and  punished  P«r><>n  of 
in  like  manner  as  if  they  had  sent  or  delivered  such  letter  or  ^^J,  ^"°^* 
writing  with  a  view  or  intent  to  extort  money,  "(^goods,  wares,  [*  18341 
<>r  merchandizes  from  the  person  or  persons  so  threatened." 

'There  are  other  statutes  also  which  relate  to  the  offences  statutei 
of  writing  or  sending  threatening  letters  or  messages  to  mas-  [h,eaten-^" 
ter  manufacturers  in  certain  trades  tiierein  mentioned.  ing  letters, 

•    The  statute  12  Geo.  I.,  c.  34.  s.  6.  enacts  that  **  if  any  per-  ^^' 
8on  or  persons  shall  write  or  cause  to  be  written,  or  know-  '* J?*®*  ^* 
ingly  send  or  cause  to  be  sent,  any  letter  or  other  writing  or  personv*  * 
message,  threatening  any  hurt  or  harm  to  any  such  master  writing, 
•vroolcomber  or  master  weaver,  or  other  person  concerned  in  ^^^^ 
tiie  WTMllen  manufacture,  or  threatening  to  burn,  pull  down  any  lefter 
or  destroy  any  of  their  houses,  or  out-houses,  or  to  cut  down  «'  «»«"- 
or  destroy  any  of  their  trees,  or  to  maim  or  kill  any  of  their  [JSiten- 
"Cattle,  for  not  complying  with  any  demands,  claims  or  pre-^  ing  harm, 
tenccs  of  any  of  his  or  their  workmen,  or  others  employed  by  ^^'  ^ 
4liem  in  the  said  manufacture,  or  for  not  conforming  or  not  wooitom- 
submitting  to  any  such  illegal  bye  laws,  ordinances,  rules  or  bers,  &c. 
orders  as  aforesaid ;  every  person  so  knowingly  and  w  ilfully  ^^^P  *"J'"' 
oflbnding  in  the  premises,  being  thereof  lawfully  convictdl  perty  foT 
.upon  any  indictment,  to  be  found  within  twelve  calendar  not.com- 
months  next  after  any  such  offence  committed,  sliall  be  ad-  any"(fe^'^ 
judged  guilty  of  felony,  and  shall  be  transported  for  seven  mandi,  ftc. 
years  to  some  or  one  of  his  majesty's  colonies  or  plantations  o^^^^r 
in  America,  by  such  ways,  means,  and  methods,  and  in  such  ^^]  ™^"' 
■manner  and  under  such  pains  and  penalties,  as  felons  in  other 
cases  are  by  law  to  be  transported.'' 

The  statute  22  Geo.  II.  c.  27.  s.  12.  recites  the  foregoing  23  Geo.  IL 
sixth  section  as  well  as  many  other  clauses  of  the  12  Geo.  1.  c.27.  ■.  is. 
.c.  34.  and  recites  also  that  it  was  necessary  that  the  said  i2^°o!  l^ 
.  several  provisions  and  regulations  in  the  said  last  in  part  c.  34.  s'.  6. 
recited  act  should  bo  extended  to  journeymen  dyers,  jour-  «"Jou™y- 
ncymen  hot-pressers,  and  all  otlier  persons  eniployeid  in  rmpioyed 
the  woollen  manufactures  of  this  kingdom,  and  also  to  invarioas 
"Njoumejrmen  servants,  workmen  and  labourers,  employed  in  [*l835j 
the  making  of  felts  or  hats,  and  in  the  manufactures  of  silk,  ®**>J'  "•- 
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mohair,  fur,  hemp,  flax,  linen,  cotton,  fustiaOf  ircMi  and  kafie 
er,  or  any  manufactures  made  up  of  wool,  fat*,  hemp^  flai, 
cotton,  moliair  or  silk,  or  of  any  of  the  said  materials  mixri 
one  with  anotlier ;  and  then  enacts  '<  that  the  said  several 
before  recited  clauses  in  the  said  act,  made  in  tiie  Iwelftk 
year  of  his  said  late  majesty's  reign,  and  all  the  provinoB^ 
regulations,  pains,  penalties  and  forfeitures  therein  Gontaiaedf 
shall  extend  and  be  construed,  deemed  and  adjudged  tD  extnd 
to  journeymen  dyers,  journeymen  hot-pressers,  and  all  other 
persons  whatsoever,  employed  in  or  about  any  of  the  wooUea 
manufactures  of  this  kingdom,  and  also  to  joumeymoii,  icr- 
vants,  workmen,  and  labourers,  and  all  other  persons  what- 
soever employed  in  the  making  of  felts  or  bats,  or  in  or  ahoit 
any  of  the  manufactures  of  silk,  mohair,  fur,  hemp^  llax»  lina^ 
cotton,  fustian,  iron  or  leather,  or  in  or  about  any  Bana- 
factures,  made  up  of  wool,  fur,  hemp,  flax,  cotton,  niohairt 
or  silk,  or  of  any  of  the  said  materials  mixed  one  wiUi  awK 
ther,  in  as  full  and  ample  manner  as  the  said  provisioBS, 
regulations,  pains,  i)enaltie8,  and  forfeitures  are  by  the  said 
last  mentioned  act  declared  to  extend  to  the  several  and  r^ 
spective  persons  tlierein  named ;  and  the  pains,  penaHieB  and 
forfeitures,  which  shall  be  incurred  by  reason  of  any  oAioe 
committed  against  the  said  last  mentioned  act,  hy  a^y  pawn 
or  persons  employed  or  concerned  in  or  about  any  of  the  said 
manufactures    heranbcfore    enumerated,   shaU  be  laBiCledt 
levied  and  recovered,  in  the  same  manner  as  the  pains,  pefr- 
alties  and  foHViturcs  contained  in  the  said  last  in  part  recited 
act,  are  dii*ccted  to  be  inflicted,  loied  and  recovered,  upon 
and  against  tlie  several  and  respective  persons  therein  men* 
tioned/' 

Cotiitruc-        Several  points  i^elatiiig  to  the  construction  of  these  statotei 

tion  of  the  i<equire  to  be  noticed. 

9Geo".c.      *^t  ^*^  ^>*^"  holden,  that  the  9  Geo.  I.  c.  22,  was  not  re- 

r*18361  P^^^^^  ^y  ^^^^  ^^^  ^^^^*  ^1*  ^*  ^"^^    ^"  ^^'®  <^s^se  in  which  tbe 

as.  not  re-  P^int  was  i*aisod,  it  was  attempted  to  support  the  ai^g^nment 

pealed  by    of  the  fii-st  Statute  being  so  i-epealed,  by  the  admitted  doc- 

^^***'"-  ti'ine,  that  if  one  act  of  parliament  make  a  particular  case  a 

capital  offence,  and  a  subsec|uent  act  make  the  samt  case  only 

a  misdemeanor,  the  last  act  is  a  i*epeal  of  the  former,  (k) 

But  the  Judges  denied  that  the  offence  in  the  statute  SO  GcOp 

11.  c.  24.  was  the  same  as  that  contained  in  the  9  Creo.  I.  C.2S.; 

for  they  said  that  the  statute  9  Geo.  I.  extends  to  such  cases 

only  in  which  there  is  an  actual  demand  ;  whereas  the  stattttc 

30  Greo.  11.  I'eaches  cases  which  fall  short  of  a  demand,  tad 

includes  letters  sent  with  a  view  or  intetit  to  extort  money, 

tliough  no  demand  be  made.     And  they  held  that  the  doctrine 

contended  for  does  not  apply  whei*e  two  statutes  are  consistent. 

f:  See  Da\is's  oasf,  antt,  IIR.'. 
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^Mirt  in  vlitrli  any  kuiIi  uHi'iuUt  or  oft'cmlci-N  eliall  bu  cim-  (">»«  •ml    I 
^^•(1  sliall  think  fit  uriil  .ipder."  J,"'*'"'   I 

^Hriic  Ktattito  513  G(^.  III.  r.  64.  s.  1.  oriacttt  that  "nil  per-  "  '  ,  '  I 
^Mns  who  nltnl)  knowingly  send  or  deliver  any  lct«r  or  writ-  f.  ^\  ftf\ 
hig  with  nr  without  a  nnino  or  niunfs  RubHCribe)!  thcrctoi  or  tuoi  know- 1 
Mtgned  with  a  ficUtioUH  name  ur  namcii,  letter  op  lotterx,  Ihb')""!].! 
threatening  to  accuse  any  person  of  any  crime  punuihablu  by  UveJlnj*'  I 
law  witli  ileath,  traiis[iartation,  pillory,  or  any  oilier  infaniuuii  ""y  lew  I 
punishraent,  with  a  view  or  intent  tu  cxlort  nr  gain  any  bond,  ^'j,*  o','"*'  1 
billuf  csch.ini;i>,  bank-note,  promissory  not^-,  or  otiier  niecurity  witiiaum  1 
for  \\*v  payment  of  money,  or  any  warrant  or  order  for  tlia  """"i  I 
Itaymmt  of  money,  or  delivery  or  transfer  of  goods  or  other  -„^i^^^.  I 
valuHblc  thing;,  shall  h<>  deemed  offenders  Hguinst  law  and  the  cuh  *ny  I 
piiblir  peace,  itnd  ahall  be  liable  to  he  prosecuted  and  punished  i">'*'"^^^  1 
in  like  manner  as  if  tiicy  had  sent  or  delivered  such  letter  or  '^l  "'"*' 
writing  with  h  view  or  intent  to  extort  money,  •goods,  wares,  [•18341 
or  merchandizes  fi-om  the  person  or  persons  so  ttii-eiiteoed ." 

There  ai-e  other  statutes  also  which  rcliilc  to  the  offences  sihiuibi 
of  writiiiK  or  sending  thi-eatoning  letters  or  meHsages  to  mas-  Ih{"Li«a-'° 
ter  manufacturers  in  certain  trades  therein  mentioned.  w%  iBiicn, 

The  statute  IS  Geo.  I.  c.  34.  s.  6.  enacts  that  ••  if  any  per-  *"^' 
mun  OP  persons  shitll  write  or  cause  to  be  written,  or  know-  ",^**' g 
ingly  send  or  causo  to  he  sent,  any  letter  or  other  writing  or  pemml*  '  ' 
mesHage,  threatening  any  hurt  or  harm  to  any  such  master  «tn\at, 
wnolcnnibor  or  master  weaver,  oi*  other  person  conccnieil  in  ^^^^l 
tlie  wTKillen  manufacture,  or  Uireatening  to  burn,  pull  down  rh^  i,fi«r 
fii-  destray  any  of  tlieir  houses,  or  out-imuses,  or  to  cut  down  ""  "^»- 
or  destroy  any  of  their  trees,  or  to  maim  or  kill  any  of  their  thfeiwi)- 
cattle,  for  not  complying  with  any  demands,  claims  or  pre-  \»i  bacm, 
tenccH  of  any  of  his  op  their  workmen,  or  others  employed  by  *"■ '° 
-them  in  the  xaid  mannfacture,  or  for  not  conforming  or  not  waoieom. 
submitting  to  any  such  illegal  bye  laws,  ordinances,  ndes  or  ihh,  ke. 
onlera  as  aforesaid;  every  person  so  knowingly  and  wilfully  ^'f  injure 
oflending  in  the  premisi^,  being  thereof  lawfully  convicted  patij^ 
upon  any  indictment,   to   bo  found  within  twelve  calendar  ""'tom- 
months  next  after  any  snch  offence  comniittt^d,  fiball  be  ad-  5nJ'J,T'*  | 
judged  guilty  of  felony,  and  shall  be  transjKirled  for  seven  mnnd*,  fte.  I 
yetrs  to  some  or  one  of  his  majesty's  colonies  or  plantations  '^"'•'' 
'B  America,  by  such  ways,  means,  and  methods,  and  in  sucli  2e!  '"'"' 
inner  and  under  such  pains  and  jienulties,  as  felons  in  otlter 
bs  are  by  law  to  be  transported." 

Vbe  statute  se  Geo.  II.  r.  37.  s.  12.  recites  the  foregoing  a  Gm.  tL 

"^'i  section  as  well  as  many  other  clauses  of  the  12  Geo.  i.  ■:■"•  •■  '*■ 

'.  and  rerites  als<i  tliat  it  was  necessary  that  the  said  ,a'cjo' 'l,* 

■al  provisions  and  regulations  in  the  said  last  in  paiH  •^.si.t^i.  \ 

EoitiHl  act  should  be  extended  to  joarneymen  dyers,  jour-  "•J''«""j- 

neynien  hot-pressers,    and  all   otlier   persons   employed  in  cmpioyMi 

the   woollen   mantj  facto  res  of   this   kingdom,   and   also   toinvxiiom 

•journeymen  servants,  workmen  and  labourers,  employed  in  [*l83fl] 

^^B  making  of  fells  or  hals  and  in  the  mannfactiircs  of  silk,  oihflrm- 
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principle  of  honour  liaR  superseded  them  all.     The  subject  m 
\^'hirli  I  liave  addressed  you  has  long  lain  donnant;  ami  it 
[*18381  ^'^^  because  1  ^thought  the  attack  of  a  most  serious  comj^- 
^  ion,  that  1  hesitated  for  such  a  length  of  time  in  giving  aar 
countenance  to  it.    Not  that  I  ever  sousht  for  any  circnia- 
stance  1o  influence  my  judgment,  or  qualify  my  opinion;  tad 
for  all  that  has  ever  come  to  my  knowledge*  it  may  be  all  the 
moonshine  of  the  moment :  I  am,  therefore^   bo  far  candid, 
and,  I  trusty  not  indelicate ;  and  it  will  at  least  be  a  satis- 
faction to  yon,  to  be  told,  witli  a  solemnity  becoming  the 
character  1  have  professed  myself,  that  not  a  sonl,  but  my- 
self, is  in  possession  of  a  line  of  the  MS.»  nor  has  it  tsw 
been  out  of  my   hands,  or  {lerused  or  heard  by  any  person 
living,  since  first  1  had  it ;  so  that  when  it  is  committed  to 
the  flames,  all  will  necessarily  die  with  it.     Of  this  yoa  fiball 
have  a  testimony  so  clear  and  unequivocal,  that  it  will  Mt 
be  passible  for  you  afterwanls  to  doubt.     Thus  much  I  bate 
suggested  fc»r  your  satisfactifui.    You  will  now  give  ne  leave 
to  say  something  on  behalf  of  the  cause  I  have  engaged  n. 
I  have  not  the  least  ohjectiun  to  an  interview,  and  1  mdilf 
close  with  \nnr  proposition;  but  there  are  a  few  preKmi- 
niiries  \\hich  I  must  first  beg  leave  to  adjust.    Perhaps  i 
maybe  more  atixious  to  urgetliem,  in  order  to  have  some 
proof  of  your  sincerity;  after  which  I  am  at  your  service. 
In  orrT.  r  to  n'liove  a  destitute  and  unhappy  family,  stng- 
gling  uith  sirknrss  and  sori-ow,  you  will  permit  me  to  be 
your  almoner.     Will  you  enable  niic  to  dispose  of  a  little  of 
your  nioiKV,  as  1  shall  see  occasion  ?     It  is   a  duty  I  ovf 
to  the  cause  of  humanity  to  urge  \U     Remember,  sir,  I  an 
now  only  making  my    ap|)eal   to   your   benerolence.     I  am 
holding  out  no  delusions  to  exact   the  involuntary  tribute. 
I  am  asking  you,  as  a  gentleman,  as  a  man.  to  give  me  some 
earnest  cjf  your  intention  to  pi'o\e  wliat    I  am  so  stronglT 
inclined  to  give  you  credit  for.     Inclose  a  bank-note  in  a 
letter  addressed  to  K.  H.  and  let  it  bo  left  at  the  Cambridgi* 
coffee-house,  the   toj>  of  Newman-sti-eet,   in    Goodge-street, 
on  the  side  of  the  bar.     At  the  entrance  of  tli**  coffee-room  i*? 
a  bracket  for  letters :  let  it  be  placed  tliei-e  between  the  hours 
of  eleven  and  on(»,  on  Thursday  next :  and  at  five  o'clock,  on 

r»iR'^Ql  ^'^^*  **^'"^  *'^-^  •  **  ''"^'  *''''^'*  ^^  •**^"*  ^^  ^  porter,  to  your  house tn 
I    Ipjyj  ^acknowledge  the  receipt :  after  which,  if  you  will  name  anv 

day  (Friday  excepted)  in  the  following  week,  on  which  itiriil 

suit  you.  in  the  evening,  to  take  a  bottle  of  wine  at  the  King's- 

head-tavern,  in  Middh*-row,  UoIboi*n,  or  elsewhei-e,  I  will. 

with  pleasuiv,  attend  you.     Our  meeting,  however,  is  to  fce 

private ;  and  Itte  a  tife.     Thus,  possibly,  over  the  ashes  of  the 

MS.  a  pha'uix  may  arise,  tliat  may  pi-ove  the  forerunner  to 

friendship.     I  shall  send  to  the  coffee-house  between  the  hoari 

of  one  and  four;  and  I  will  venture  to  say.  that  you  will  have 

no  reason  to  lie  dissatisfied  with  the' event  of  this  conrspon- 
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dence.  To  obtain  confidence,  it  is  necessary,  or,  at  least  rea- 
sonable, to  expect  that  one  should  be  reposed.  I  hare  the  ho- 
nour to  remain. 

Sir, 
Your  obedient,  bumble  servant, 

R.R. 
*«  Tuesday,  12th  January,  1796. 
J*  O.  Oldham,  Esq. 

Brook-street, 
CPrvvaUJ  Holbom.'' 

It  appeared,  upon  the  evidence,  that  the  prosecutor  had 
served  an  apprenticeship  with  a  person  named  Dolly,  by  whom 
be  was  afterwards  taken  into  partnership ;  that  upon  Dolly's 
dea1]i,  which  happened  a  fcw^  years  afterwai-ds,  a  report  was 
spread  that  the  prosecutor  had  been  the  author  of  his  death, 
vpon  which  he  brought  an  action  against  two  persons,  and  had 
jndf^ent  against  them ;  that,  before  the  letter  in  question  was 
0ent»  several  other  letters  had  been  written,  by  the  prisoner, 
to  the  prosecutor,  to  which  he  returned  answers,  for  the  pur- 

rie  of  obtaining  information  of  the  prisoner's  place  of  abode 
order  to  bring  him  to  justice.  And  all  these  letters  were 
read  in  evidence,  as  serving  to  explain  the  letter  upon  which 
the  prisoner  was  indicted.  It  was  intimated  in  them  that  ano- 
ther person  who  was  a  friend  of  the  prisoner's,  and  who  was 
in  distress,  had  put  certain  MSS.  into  his  hands,  containing  a 
charge  of  the  prosecutor's  having  murdered  his  former  mas- 
ter, Dolly,  *and  afterwards  married  the  widow,  his  accom-  [*1840] 
plice;  but  that  the  prisoner  was  unwilling  to  publish  the  MS. 
containing  so  serious  a  charge,  without  giving  a  previous  in- 
timation to  the  prosecutor,  and  hearing  what  he  had  to  pro- 
pose upon  the  subject  A  subsequent  correspondence  between 
the  prosecutor  and  the  prisoner  was  also  given  in  evidence ; 
IB  the  course  of  which  the  prisoner  communicated  a  few  pages 
of  the  supposed  MS.,  in  verse,  from  which  the  charge  alluded 
to  was  to  be  plainly  inferred.  U[)on  this  evidence  the  learn- 
ed Judge,  bemre  whom  the  prisoner  was  tried,  left  the  case  to 
Die  jury  to  say  whether  the  prisoner  sent  the  letter,  above  set 
forth,  and  whether  it  contained  a  thi*eat  to  publish  a  libel  on 
the  prosecutor,  imputing  to  him  the  death  of  Dolly,  unless  he 
would  send  the  prisoner  a  bank  note ;  and,  in  case  they  were 
of  that  opinion,  tliey  wxre  directed  to  find  the  prisoner  guilty. 
The  jury  found  him  guilty ;  and  also  found  specially,  that  the 
prisoner  sent  the  letter  in  the  indictment,  and  that  it  contain- 
ed a  threat  to  publish  a  libel,  imputing  to  the  prosecutor  the 
murder  of  his  master,  in  order  to  extort  money  fi*om  him. 

Several  objections  were  token  to  this  conviction :  and 
amongst  others  it  was  objected  that  the  letter  did  not  contain 
a  threat  or  demand^  so  as  to  bring  the  case  within  the  stotote 
9  Geo.  I.  c.  22.     But  the  twelve  Judges,  after  hearing  the  point 
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argued,  all  agreed  in  overruling  the  objectioiu    BuUer,  J^yii 
delivering  their  opinion,  after  adverting  to  the  preamble  of 

r*  1 84 11  ^'^  statute,  (71)  u|W)n  which  the  counsel  for  *tbe  prisoner  had 
founded  his  argument,  by  contending  that  it  necessarily  sobr 
resti'ained  the  enacting  clause  tliat  the  demand  contained  iaa 
letter  must  be  diivct  and  peremptory  and  accompanied  with  a 
threat  of  bodily  liarm,  said  : — **  Where  the  enacting  claose  «f 
a  statute  refc*i*s  to  such  offences  only  as  are  contained  in  the 
preamble,  it  may  be  i*estrained  by  the  preamble:  but  10  this 
case  it  would  be  doing  violence  to  very  plain  words,  and  re- 
pealing some  of  the  obvious  provisions  of  the  statate,  it  it  were 
so  restrained.  It  is  no  uncommon  thing  for  the  prtanble  of 
a  statute  to  recite  a  particular  mischief,  as  the  caase  of 
ing  it,  and  yet  for  the  enacting  part  to  embrace  more 
objects,  and  to  extend  to  other  cases  which  the  Iqpslatare 
thonglit  w  ithin  the  mischief.  If  the  enacting  claose  in  An 
case  were  to  be  i*estrained  by  tlie  preamble,  the  statute  wvmU 
apply  only  to  cases  where  several  persons  had  joined  togetkr 
in  confederacy  ;  where  the  letter  was  signed  with  a  fictitioM 
name  only ;  and  where  venison  or  money  was  demanded;  aal 
not  to  a  letter  without  a  name,  nor  to  a  demand  of  any  other 
Taluable  thing  than  money  or  venison,  nor  to  any  dcnandsby 
such  lettei-s,  whether  accompanied  with  a  threat  of  bodify 
harm  or  not.  But  the  enacting  clause  expressly  ap|lieB  to  a 
single  offender ;  to  a  letter  sent  without  a  name,  as  wdl  ^^n 
one  signed  w  ith  a  fictitious  name ;  and  to  a  demand  ol  any 
valuable  thing  as  well  as  of  money  or  venison ;  and  also  to 

r*  18421  **^'  denianils  hy  such  letters,  whetlier  accompanied  with  a 
threat  of  bodily  harm  or  not.  I  agree  that  a  mere  requestf 
such  as  asking  <  liai*ity,  w  itiiout  inii>osing  any  conditions,woald 
not  come  within  tiie  sense  or  meaning  of  the  word  *  demoMif 
but  here  the  demand  was  made  under  a  threat  that  if  it  was 
not  complied  w  ith,  the  prisoner  would  publish  a  libel  against 
the  prosecutor,  imputing  to  him  the  death  of  his  master:  for 
this  is  the  construction  which  the  jury  by  their  verdict  have 
expi-essly  put  upon  the  letter.  Now,  whether  the  letter  does 
amount  to  sucli  a  demand  or  not«  is  a  question  for  the  Judges 
to  determine,  upon  leading  it  as  it  is  stated  in  the  record;  m 


n  The  preamble  of  llie>t:itiilo  i^,  »»\Vlu':-- 
as  several  ill-di'sifiHingand  disorflfrly  pei>nns 
have  of  late  nssociaied  tliciiiM-lvrs  under  lijf 
name  of  Blacks,  ami  mliied  iut(»  conlV-  irra- 
cios  to  8up()ort  and  a^s^i^t  imo  annthn  ii.  vtenl- 
ing  ami  destroying  of  deer,  rol>liiiin  of  xyav- 
rens  and  fish-ponds,  cultiii^  dnwn  plantations 
and  trees  and  other  illf;;;il  practices  ai.d 
have,  in  greoi  unmbcr?,  arin»'«l  with  ^woids 
fire-arms,  and  oilier  offcnsixi;  wr.ipoiij-,  -i-vc- 
ralofthein  with  their  faces  blacked,  or  in 
disguised  habits,  unlawfully  hunted  in  foic>i> 
belonging  to  his  majp«iy,  and  in  the  parks,  of 
divers  of  his  majesty's  subjects,  and  destroy- 
ed, killed,  and  carried  awav  the  deer,  robbed 


warren?,  rivers,  and  fish-ponds,  audculdovu 
plnntn  lions  of  trees,  and  have  likewise  foGci- 
ted  several  of  his  majesty's  subjects,  wilfapro- 
niises  of  uion(>y,  or  other  rewaids,  to  joiavitk 
tliein,  un.l  have  bent  lettcis  in  fictitious  naiMS, 
to  se\eral  perbons,  demanding  veoifoa  tad 
money,  and  threatening  >ome  great  videaet, 
if  ^ucli,  their  unlawful  demands,  should  be  it- 
fiibe(i,  or  if  they  should  be  interrupted  in,  or 
prost  ruled  for,  such  their  nicked  practices» 
and  have  actually  done  great  damage  to  le* 
\cial  persons,  who  have  either  refused  » 
comply  with  such  demands,  or  have  eodta- 
vuured  to  bring  them  to  justice,  to  the  grcit 
terror  of  his  majesty "s  peaceable  subjcclit" 
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they  are  all  clearly  o(  opinion  that  this  is  a  demand  within 
the  true  intent  and  meaning  of  tbiA  statute.  It  is  a  demand 
of  money  or  money's  worth,  (which  a  bank-note  is)  by  hold- 
ing oat  a  threat  to  impute  murder  to  the  prosecutor,  and  to 
injure  his  fame  and  his  character ;  and  not  a  request  of  vo- 
luntary charity."  (o) 

In  rae  following  case,  upon  the  statute  27  Geo.  IL  c.  15.,  Girdwood^s 
it  was  holden  that  the  construction  of  the  letter,  namely,  the  ^'.^^ 
quQBtion  whether  it  contained,  in  the  terms  of  it,  an  actual  uiejury, 
ureatening  to  kill  and  murder,  was  properly  left  to  the  jury^  whether  a 
The  first  count  of  the  indictment  charged  the  prisoner  gene-  |^",^/^ 
rally  with  feloniously  sending  to  the  prosecutor  a  certain  let-  actual 
ter  in  writing,  with  the  fictitious  letters  J.  W.  thereunto  sub-  threatening 
noribedy  threatening  to  kill  and  murder  the  prosecutor,  (p)  ^'^der. 
Ill  the  second  count  the  letter  was  set  out  in  the  following 
finrm: 

*«8ir,  February  9,  1776. 

^  I  am  sorry  to  find  a  gentleman  like  you  would  be  guilty 
of  taking  Mac  Jillester's  life  away  for  the  sake  of  two  or  three 
guineas;  but  it  will  not  be  forgot  by  one  who  is  just  *come  [*1843] 
mm»9  to  revenge  his  cause.  This  you  may  depend  upon» 
wiranever  I  meet  you,  I  will  lay  my  life  for  him  in  this  cause. 
I  Ibllow  the  road,  though  I  have  been  out  of  London ;  but  on 
receiving  a  letter  from  Mac  .AlUsterf  before  he  died,  for  to 
aeek  reveikge,  I  am  come  to  town.  I  remain  a  true  friend  to 
Mac  MesterJ' 

«  J.  W." 

The  learned  Judge,  before  whom  tlie  prisoner  was  tried, 
left  it  to  the  jury  to  consider  whether  tliis  letter  contained  in 
the  terms  of  it  an  actual  threatening  to  kill  and  murder ;  direct- 
ing them  to  acquit  tlie  prisoner  if  they  thought  that  the  words 
m^t  import  any  thing  less  than  to  kill  or  murder.  The  ju- 
ry found  the  prisoner  guilty;  but  judgment  was  respited  to 
take  the  opinion  of  the  twelve  Judges  upon  this  point,  (amongst 
otters)  ri».  whether  the  letter  purported  to  be  a  letter  tlireat- 
ening  to  kill  or  murder  ?  And  ten  Judges,  who  were  present 
at  tlie  conference,  were  all  clearly  of  opinion  that  the  convic- 
tion was  right ;  and  that  the  construction  of  the  letter  was 
properly  left  to  the  jury,  {q) 

It  was  holden,  however,  in  a  subsequent  case,  by  the  majo-  jepton  and 
rity  of  the  Judges,  that  as  the  letter  in  question  did  not,  by  Springett'i 
ntee$$ary  constructionf  import  a  threat  to  burn  the  prosecutor's  JJ^Jh^^^g 
fiurm-house  and  buildings,  a  conviction  upon  the  statute  27  the  letter 
Geo.  IL  c  15.  was  wrong.    The  letter  was  as  follows : —        did  not,  by 

0  Robinson's  case,  1796,  2  Leach  749.    2         9  Girdwood's  case  eor.  Hotham  B.  O.  B. 

Salt.  P.  C.  c.  23.  s.  2.  p.  1110.  1776,   and   East.  T.  1776,  1   Leach  142.     S 

p  Sec  p9iL  1851,  as  to  the  necessity  of  set-  East.  P.  C.  c.  23.  6.  4.  p.  1121.    The  priton- 

trofoat  the  letter  in  the  indictment.  er  wns  executed. 
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fuetuwry     Mr.  ll'oodgate.  Sir,  March  3d,  179a. 

amttnic-  f  ^^  y^,^,  soii'v  to  acquaint  voii  tiiat  we  are  detemiiiied  ta 
porTi^  set  your  mill  on  fire,  and  likewise  to  do  all  the  public  injuy 
threat  to  that  we  are  able  to  do  you,  in  all  your  farms  and  setereSf  (r) 
[*  1844]  which  you  are  in  possession  of,  without  you  on  *next  ^s)  day  Pfr- 
bum,  &c.  lipase  that  Ann  Wood  which  you  put  in  confinement  Sir, 
Uon  uj»n  We  mention  in  a  few  lines,  that  we  hope  if  you  have  any  re- 
the27Geo.  gard  for  your  ^ife  and  family,  you  will  take  our  meaning 
II.  c.  15.     without  any  thine  ftirther,  and  if  vou  do  not  we  wiU  nermst 

wa*  wrong.         -  -ii  "■  lj* 

as  far  as  we  possiuly  can,  so  you  may  lay  your  band  at  your 
heart  and  strive  vour  utti*nno8t  i*uin.  I  shall  not  mentmi 
noticing  more  to  yuu,  until  such  time  as  you  find  the  few  liaei 
a  fa(  t,  with  our  respect.     So  no  more  at  this  time  from  ne, 

R.1L 

Upon  the  trial,  Mr.  ^V(K>dgate,  the  prosecutor^  swore*  that 

he  had  had  a  s!iare  in  a  mill  three  years  before  this  letter  ms 

written,  but  had  no  mill  at  that  time;  but  that  he  held  a  Cum 

when  the  letter  was  written  and  came  to  his  hands,  aid 

still  held  it,  with  several  buildings  upon  it.     It  was  ohjectoi 

that  this  was  not  such  a  letter  as  comprehended  the  oflhioe  ia 

the  act  of  parliament ;  and  the  prisoner  having  been  coavictoi^ 

the  point  was  submitted  to  the  consideration  of  the  JadgBS, 

who  agreed  (except  Eyre,  C.  4*9  who  was  absent)  tiat  as  the 

prosecutor  had  no  such  property  at  the  time  as  the  mill  wUdi 

was  threatened  to  be  burnt,  that  part  of  the  letter  most  be 

laid  out  of  the  question.     As  to  tlie  rest  of  the  letter,  Jjoi 

Keiiyon,  C.  l-  and  Huller,  J.  were  of  opinion  that  itmustbe 

undei-stood  as  also  importing  a  tlireat  to  burn  the  prosecutors 

farm-house  and  buildings:  but  the  other  Judges  not  thinking 

that   a   ncci^ssiii'v    construction,   the  con\iction  was  holdca 

wrong,  and  a  pardon  i*ef  ommendcd.  (/; 

A  letiei  it  has  liceii  Iif>|{lcn  that  tlie  sending  a  letter  signed  witk 

signe'.with  initiaU  only,  is  a  sending  a  letter  without  a  name^  witluathe 

[*1845J  *statute  9  (ico.  I.  c.  2-2.     Bnller  J.,  in  delivering  the  opi- 

initials        „ioti  oFtiie  Judges  on  tliis  point,  said,  *•  Whether  the  letter  6c 

only,  >J»  a         -xi  •*!       1.  •  •        i      i»      .  .  ^l 

letter  with-  With  or  Without  a  name,  is  a  simple  fart  appeanng  on  the 
out  a  name  fiicc  of  the  letter  itsclf.  It  is  signed  with  two  letters,  R.  R^ 
which  are  so  far  from  being  a  name,  tliat  no  man,  on  looking 
at  the  K'tter  only,  can  tell  \>hether  it  meant  to  i-eferto  any 
name,  or  what  tliat  name  was."  (?/) 
Hut  a  cas«       But  the  fact  of  no  name  being  subscribed  to  the  letter, 

tilhirihe  ^^'*'  "**^  ^*'**"»^  ^'^^*  ^ "*'^  witliin  eitlier  the  statute  9  Geo.  L 
c.  32.,  or  the  27  Geo.  II.  c.  15.,  if  from  circumstances,  and 

/•  ll   is  said  that   by    il.i-    was    nn.-.n-ii.- .1  i:i  Msc^pv. 

''soitiugs  or  leltings  •/'  and    that   iho    v.  hole  /  Jop^(m  and  Springett,  (case  of,)  COr.  Lwi 

letter  wtts  evidently  the  production  ol  an  ilii-  Kcnyon,  C.  J.,  Esxtx*  Sum.    Ass.    1798,  tai 

icrate    pen»on,    brinj;    falM»ly     i^pelt    n«-arl>  conbidcred  of  by  the   Judges   iu    Mich.  Ter. 

throughout.    2  East.  P.  C.  r.  23. -.  2.  p.  1115,  171*8.     2  East.  P.  C.  r.  23.  s.  2.  p.  1115^ 

note  (a).  u  Robinson's  case,  2  Leach  749.    iEw'- 

*  In  i  East.  ibid,  tliu  learned  writer   "iay.-.  P.C.  c.  23,  6.  2,  p.  1110.    .'?n/*.  IS41 
^'»aT  thi*  unid  at  thi'j  p;irt    was    I'liintcHiiiii'lf 


within  9 
r,co.I.c.22. 


/ 
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the  conteiiU  of  the  IcUvi-  itxulf,  il  agipctirN  tliat  tliv  Hritoi* 
Iiad  no  intention  of  concealing  liitnseir,  but  on  tlii^  nonttary 
made  hlinscir  known  in  the  letter.     The  letter  ujion  which 
point  wa-s  raisetl  was  in  the  following  words :  "  Mi-.JiviueM, 
I  put  Riy  intentions  in  foi-ce,  I  tiiought  it  pi-opcr  to  ac- 
ini you  with  the  sauii.-.     I  am  Uetcnnincil  yon  shall  die 
lea<Ien  fuver  if  yon  dont  pay  the  money  yon  have  taken 
of  the  court  of  Ring's  Bencti;  aa  I  can't  rest  to  think  of 
usi^e  I  received  from  you:  it  is  worse  tlian  murder."    It 
iftred  by  the  evidence  that  the  prosecutor,  William  James, 
was  an  attorney  at  Henley,  had  formerly  hccn  employed 
hbt  profession  as  an  attorney  by  the  prisimer's  dccciuicU 
in    bcr  lifetime;  that,  in   tlie  course  of  such   em- 
/ment,  he  had  received  a  sum  of  money  out  of  Rtng'H 
ench:    and    tliat    the  prituiner,   who    had    beiMi   rednce4 
to  groat  poverty,  had  concoivod  an  opinion  that  the  pi-osccutor 
liad  wronged  him,  by  not  accounting  fw  it.     And  it  appeared 
thai,  for  sever-al  years  last  past,  liie  prisoner  had  very  fre- 
quently demanded   the    money,    both  when  intoxicated    and 
when  sober ;  and  had  abused  the  prosecutui-  very  much  for 
refusing  to  pay  it;  threatening  to  set  lire  to  bis  house,  and 
using  other  menaces.     Ann  further,  that  the  prosecutor  bad 
fVeqnently  corresponded  witlt  liini,  and  was  well  acquainted  . 

with  bis  hand-writing ;  and  that  tho  letter  in  t]uestion  whs  [*1S46JJ 
itten  in  hts  usual  manner,  without  any  disguise  of  the  nha- 
;ter.  The  jury  found  tlic  prisoner  guilty ;  hut  the  learned 
Ige  before  whom  he  was  tried  respited  the  sentence,  in  or- 
tQ  take  the  opinion  of  the  Judges,  whether,  as  the  trans- 
actions previous  to  the  sending  of  the  letter,  tlic  hand-writing, 
and  the  contents  of  the  letter  itself,  shewed  clearly  who  was 
the  writer,  and  thatlie  could  have  no  intention  to  conceal  him- 
aelf ;  the  case  came  within  the  meaning  of  either  the  9  Geo.  1. 
c  2i.,  or  the  S7  Geo.  II.  c.  15.,  no  name  bubig  subscribed  lo 
the  letter.  All  the  Judges  who  assembled  to  consider  tlio 
case,  held  that  the  conviction  was  wrong ;  for,  as  the  prisoner 
made  himself  known  in  the  letter,  it  was  tJie  same  thing  as  if 
ho  had  signed  his  name  to  it ;  and,  therefore,  such  a  lctt«r 
was  not  within  the  true  spii-it  of  the  act,  and  the  prisoner  was 
accordingly  recommended  for  a  pardon,  (x) 

It  is  observed,  that  it  is  evident,  from  the  whole  sco]>c  of 
the  acts  of  tlie  9  Geo.  I.  c.  32.,  and  37  Geo.  II.  c.  IS.,  niak* 
ing  the  offences  tlierein  described  felony ;  that  tJiey  were  le- 
velled against  such  whose  intention  it  was,  {by  writing  such 
letters,  either  without  names  or  in  fictitious  names.)  to  con- 
ceal themselves  from  the  knowledge  of  the  party  threateneil, 
that  they  might  obtain  their  object  by  creating  tei-ror  in 
liis  mind,  without  incurring  danger  and  responsibility  them- 


c«o.i.c.n. 

ET  Ggo.  It.  , 
c.  IS.,  uid  . 
30  Ota.  II.  4 


[Bum.  Au.  1790; 
HL.  II. 
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selves  :  and  thit,  in  this  respect  the  subsequent  act  of  the  M 

Geo.  II.  c«  24.  >vhich  only  makes  the  offence  a  Busdemeaner, 

tliough  punishable  with  transportation,  is  very  dilferentlj 

worded  from  the  other  two,  for  it  extends  to  any  letter,  ''vitt 

or  without  a  iiam^"  &c.  or  signed  with  njictitioue  name,  Ac;; 

and,  therefoi*e,  may  well   include  letters,  (in  other  respecti 

within  the  scope  of  it,)  though  signed  in  the  writer's  ml 

name,  (y) 

r*1ft4.7i      *^  point  was  at  one  time  made  upon  the  9  Gee.  L  e.  82. 

A  bMk.     ^^^^  ^  bank-note  was  not  a  **  valuaUe  things**  within  the  words 

note  hoi-     of  that  statute ;  on  the  ground  that,  though  it  was  a  TilidAe 

den  to  be  a  thing  at  the  time  when  the  demand  was  made,  yet  it  was  not 

ti^ncwith-  ^  ^^  ^^^  ^^^  ^^  statute  was  passed,  because  it  was  not  An 

in  the  9       the  subject  of  larceny.    But  the  Judges  were  rf  opkiioi  IMt 

Geo.i.c.22.  it  was  sufficient  if  the  thing  demanded  were  Talmbie  at  te 

time  that  the  demand  was  made,  though  it  did  not  ezisl^orllit 

value  of  it  w^as  not  known  at  the  time  of  the  paaaiBg  of  the 

statute.  {%) 

A  charge  of      In  a  case  where  the  indictment,  which  was  framed 

^^tJTrt  °f^  the  statute  30  Geo.  II.  c  24,,  charged  the  primner  with 

wy!noT^  ing  A  threatening  letter,  intending  **  to  extort  and  nln  ■gaqj^*^ 

•upported    it  was  holdcu  not  to  be  supported  by  evidence  of  a  letter  thgea 

aniDuntt^o  ^"'"S  ^^  accuse  the  prosecutor  of  an  unnatural  otee  if  he 

extort  a     did  not  give  up  a  certain  hiU  drawn  by  the  pAaamatf  aid  rf 

bill  of  ex-    which  the  prosecutor  was  the  holder,  (a)    This  case  was  fre>- 

change.       ^j^^j^^  ^  ^l^p  statute  52  Geo.  III.  c.  64.  {h) 

Of  the  In  .some  cases  tlie  question  as  to  what  will  amount  tft  a 

*p^^^^.  ^^  sending  of  a  threatening  letter  by  the  party  charged  has 
the 'letter!    Under  Consideration.     It  should  be  obser>'ed,  that  the 

9  Geo  I.  c.  22.«  and  27  Geo  II.  c.  15.,  i*elatc  to  sach  persons  if 
shall  ^^  knowingly  setuT^  any  letter,  &c.  whereas  the  rtalutes 
30  Geo.  II.  c.  24.,  and  52  Geo.  III.  c.  64.,  extend  topenooi 
who  shall  "  knowingly  send  or  deliver^^  any  letter,  ftc  And 
the  statutes  12  Geo.  I.  c.  34.,  and  22  Geo.  II.  c*  27.,  (which 
relate  to  threats,  &c.  to  master-manufacturers,)  extend  to  pep- 
sons  who  *<  sliall  write  or  cau^e  to  be  written  or  kmnrim^ 
send  or  cause  to  be  sent  any  letter,  ^c." 
[''^1848]  *In  the  following  case  the  two  prisoners,  John  Hammoiid^ 
Ham-         and  Mary  Hammond,  wci*c  indicted  on  the  statutes  9  Geow  L 

^f'ut-  ^-  ^^-^  *"^  ^'^  ^^-  '*•  ^-  ^^'^  f®**  sending  a  threataihi| 
ter  written  letter  to  tl)c  prosccutoF,  demanding  lOl. :  one  set  of  oointf 
^^d^ITr*^*'  in  tlie  indictment  charging  that  the  prisoners  sent  aid  4»- 
vered^io  Hvercd  the  said  letter,  and  another  set  charging  that  H^ 
the  prose-  caused  it  to  be  sent  and  delivered.  Upon  the  eridencc^  k 
cutor  by     appeared  that  the  prisoners   were  husband   and   wifi^  9ttA 

y  2  East.  P.  C.  i .  23.  s.  3.  p.  1117.  1796.    2  Uach  772.     2  £att.  P.  C.  c.  tt  I. 

z  Robinson*s  case,  2  Leach  749.     2  La^t.  3.  p.  1118. 
r.  C.r.  23.  s.  2.  p.  1110.    .'in/c,  1842.  h  Ante.  1833. 

«'  Maioi'sca>e,  O.  B.,  1796,  and  Mich.  T. 
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lired  as  aervants  with  the  prosecutor;  that  the  wife  had  the  hus- 
written  the  letter  in  qaestion,  and  that  it  was  delivered  to  ^^J^^ihJ^^' 
the  prosecutor  by  the  husband,  who  said  he  found  it  in  the  the  act  of 
wosecutor's  g;arden.  But  there  was  no  evidence  that  the  deUwringa, 
nasband  had  any  knowledge  of  its  contents.  It  was  sub-  {^ueVu^lot 
pitted  to  the  court,  on  behalf  of  the  prisoners,  that  the  evi-  within  the 
^CQce  only  proved  that  the  wife  had  written  the  letter,  and  ^^^'  '•^• 
that  the  husband  had  delivered  it ;  and  that  there  was  no  st'ceo.  n. 
proof  of  its  having  been  sent  to  the  prosecutor.  The  court  c«  is.  But 
observed  that,  in  cases  so  highly  penal,  it  was  necessaPy  not  ^l^^^  ^^ 
only  to  consider  the  intention  of  the  legislature,  but  to  bring  the  jury  to 
tiie  oflRBoder  within  the  words  of  the  statute :  and  they  said  '^y)  whe- 


ther the 


wrote 


the  con- 
tent?. 


that  the  mere  act  of  writing  a  threatening  letter  would  not   °^/^ 
coastitute  the  offence;  for,  unless  the  writer  or  contriver  of  the  letter 
such  a  letter  afterwards  sent  it  to   the  party  whose  fears  it  ^ithoutthe 
was  calculated  to  alarm,  it  could  not  produce  the  mischief  ence  oMhe 
trfaich  the  legislature  intended  alone  to  suppress :  and  that  husband, 
it  was  impossible  to  conceive  that  carrying  a  letter  could,  ^^liim"*  '^ 
by  any  construction,  be  comprehended  under  the  words  <<  send  wUhout  his 
mny  Utter^^  which  were  the  precise  terms  used  in  the  statutes,  knowing 
Twey  further  said  that,  at  the  time  the  statutes  in  question 
passed,  it  seemed  that  tiie  legislature  never  had  it  in  contem- 
plation that  any  person  would  be  the  carrier  of  a  threatening 
Mler  which  he  himself  had  written  or  contrived ;  but  con- 
ceived that  such  a  letter  would  be  sent  by  the  post,  or  by  some 
secret  conveyance,  so  as  to  prevent  the  discovery  of  the  person 
by  whom  it  was  sent    That  it  was  clear,  tiierefore,  that  the 
aet  of  delivering  a  threatening  letter  was  not  the  offence 
described  in  the  statutes  of  9  Geo.  I.  c.  22.,  *and  27  Geo.  II.  [*1B49] 
c  15. ;  though,  if  any  doubt  could  be  entertained  upon  the 
point,  the  legislature  itself  had  removed  it,  as,  by  the  subse- 
^pient  act  of  the  30  Greo.  II.  c.  24.,  the  offence  of  deliveringf 
ad  well  as  sending^  a  threatening  letter,  was  made  a  misde- 
meanor, punishable  in  the  discretion  of  the  couii;,  according 
to  the  circumstances  of  the  case ;  which  statute  shewed,  that 
the  I^islature  did  not  contemplate  making  the  delivery  of  a 
threatening  letter  felony,  wiien  the  statutes  on  which  the  pre- 
sent indictment  was  founded  were  passed.    The  court  then 
observed,  that  there  was  still  a  question  in  this  case  for  the 
consideration  of  the  jury ;  for  though  the  woman  were  the  ¥rife 
ef  the  other  prisoner,  yet,  if  tlie  jury  were  of  opinion  that  she 
wrote  the  letter  herself,  without  any  interference  of  her  hus- 
band, and  sent  it  by  him,  without  his  knowing  any  thing  of 
tbe  contents,  to  the  prosecutor,  she  alone  might  be  found  guilty ; 
but,  otherwise,  both  the  prisoners  must  be  acquitted.     The 
jury,  upon  this  direction,  acquitted  both  the  prisoners,  (c) 

c  H&ininond*s  case,  (John  and  Mary,)  cor.      Leach  444.    2  East.  P.  C.  c.23.  s.  4.  p.  1119. 
Asbhnrst,  J.,  and  Perryn,  B.  O.  B..  1787.    1 
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Sending  •       III  a  casc  wliciT  tlic  qucstion  amse  irhettier  there  vas  sufi- 

kilom  in       ^"'"^  <  u<li'n.  r  «f  tlic  prisoner's  having  sent  the  letter  in  qncs- 

tbT'con.     tiniu  knowing  its  rontiMits.  tlie  facts  were  that  the  prosecutnr 

lentf.  pn>v(Ml  tlie  n'(.'ei]it  of  the  letter,  by  the  penny-post,  at  his  bonset 

in  a  street  near  Berkeley -sriuare,  in  the  county  ot  Middlesex; 

and  his  tracinf^  it  up  to  one  Elizabeth  Robinson,  who  swore 

that  she  was  eniplo\ed  in  going  errands  Tor  the  prisoners  in 

Newgate;  and  tliat  having  {"eceived  this  letter  froiB  the  pri- 

Koner*H  hands  at  the  gi*ate  at  Newgate,  she  immediately  carried 

it  to  the  |)ost-ofIirr  in  Newgate-street.    And  the  senrant  of  the 

olfire  keeper  ci  in  firmed  her  account ;  and  both  swore  to  the 

identity  nt'  tlie  letter,  the  direction  being  in  a  remarkable  hand. 

The  rase  w  as  left  to  the  jiir}*  with  a  direction  to  consider 

whrthiT  tnim  the  prisoner^  delivering  the  letter  he  knew  the 

contents  (»f  it ;  and  the  jury,  having  found  the  prisoner  gailty, 

£•  1 850]  the  *f|uestioii  w;ls  siihmitted  to  tlie  consideration  of  the  Judges ; 

whether  there  weir  siiflirieiit  evidence  to  be  left  to  the  jury  of 

the  prisoner's  sending  the  letter,  knowing  the  contents  ?  The 

Judges  held  that  the  roinirtion  was  right  (d) 

^°*leiMr  *"  *  ^^^  ^  ''^'"^  ^'***  prisoners  were  indicted  for  sending  a 
bythepoM,  letter,  the  pronf  was  that  the  letter  was  of  the  handwriting  of 
or  by  imii-  one  of  the  prisonei's,  and  that  it  was  thrown  by  the  other  pri- 
reci  means.  ^^^^^^  |„^,j  ^j^^,  ^.,^^,^\  ^,l'  ^jjp  pi-Qsecutor,  from  whence  it  was  taken 

by  a  servant  iif  tlie  ]irosecutor,  and  delivered  to  him,  (c)  And 
in  another  rase  the  pr<M)r  was  that  tlie  letter  in  question  was 
in  the  iKiiidwritlng  of  the  prisoner  who  sent  il  to  the  post- 
otiire  tVntii  N\liriu'r  il  was  snit  in  the  ustial  manner  to  the 
pi-oseruiof.  j  )  In  another  raso  wImmt  it  was  pi'oved  tJiat  the 
prisoner  iiroj)prtl  tlie  letiiM'  into  a  veslrv-nMini,  which  thepm- 
seruttn*  iViM|ueiitt'il  rvi'ry  Sunday  morning,  hefoi-e  service 
hec^an,  IVoin  w honir  tlir  <i*\l»)n  had  pirkril  it  up,  and  delivered 
it  tt»  him,  tho  II  aniril  .linic;o  said  that  it  seemed  to  be  very 
immaterial  whothrr  \\w  letier  were  sonl  directly  to  the  prose- 
cutor, or  wore  put  into  a  more  ohiique  course  of  conveyance, 
by  wiiich  it  mi,^ht  iiiiall^  come  to  his  !iands.  [t^)  It.  therefore, 
[*l8ril]  seems  to  he  sutlii  ieiil  to  *state  in  the  indictment  that  the  pri- 


d  Girilwcxul's  ca>.',  O.  IJ.  17T»s  K:i».ti'r  T, 
1776.  1  Ua.  il  MJ.  1  V.\>\.  \\  C  .  .-.  :.'..  •.. 
4.  p.  11  A).     ,intr,  1«42. 

e  Jcp«on  and  Sprin;;i»tt  (cn^t'  ot")  cor.  Lord 
Kenvoii,  C.  J.,  />»*>/  Smn.  A^?.  1T'.»S.  ami 
Micharlmas  T.  ITi*:^.  2  L.i-:.  I',  r.  i.  •\{.  ^. 
3.  p.  1115.     .Inti,  \^\.\. 

f  VLtvavu^s  cast-,  for.  Cliamtiir,  .1.,  II  a,- 
uiek  Sum.  Ass.  17iK».  2  KaM.  P.  C.  . .  2.?.  >. 
2.  p.  1116.     Anti,  1"4V 

g  Lloyd's  OHM*,  r-^r.  Vatcs  .1.,  Ihr^fortl 
Spr,  Ass.  1767.  '2  Lasi.  P.  C.  c.  i,>.  s.  5.  p. 
ll!23.  Tlir  ca«i'  \v;i>  ^o'.^l1)itl('ll  to  the  riMisi- 
dpratioii  of  tin,  Jiiiiccs  im  .Miothor  point  \\i 
which  the  iiidictni-  ni  wa^  Imlflcn  to  be  dtli  c- 
^ nee  pott.  Iftil.)  s^o  that  it  biTaine  unii«- 
'  for  thcin  to  givo  anv  I'pinion  on  t'u- 


point  al)0\ c  stated.  In  2  East.  P.  C.  \tb.  svpr, 
tlie  learned  writer  in  note  (ci)  says*  **  Q^ 
whetlier  it'  one  intentionally  put  a  letter  in  a 
place  where  it  is  likely  to  be  seen  and  read 
by  the  partv  for  whom  it  is  intended, or  to  be 
l«iui)ii  l>y  some  other  pel^onf  who  it  is  expected 
will  loiw.iru  ir  to  sm'h  paiiy.  and  the  letter  Jo 
atror«lincly  leftcli  its  intentled  destintitioii, 
ihi*  iM.iy  not  he  >aid  to  be  o  sending  to  such 
f-artv,  siH'jHisin*;  such  nn  allegation  to  L'.» 
nci  oo-^ary  upon  the  true  conslvuclion  of  die 
acix.'  The  same  >ort  of  evidence  whs  iiven 
in  S;>rin^eit\  east<.  (a/i/e,  1843.)  in  support  ot 
tiip  alltjiation  of  M*ndin^  a  threatening  Ifttrr 
to  the  prosecutor,  and  no  objection  was  mtde 
on  that  croiind.  And  the  general  current  '"»*^ 
pr^rei'dits  i-s  in  llu*  same  form  ** 
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soner  sent  liie  letter  (therein  set  forth)  directed  to  the  prose- 
cutor without  expressly  alleging  that  he  sent  it  to  tlie  prose- 
cutor. (A) 

It  has  been  decided,  upon  reference  to  the  J  udges,  that  The  indiet- 
the  indictment  must  set  forth  the  threatening  letter;  in  order  JUJ^orS"** 
fliat  the  court  may  judge  whether  it  falls  witliin  the  purview  the  letter. 
of  the  respective  statutes.  It  was  contended  ^  in  support  of 
tlie  indictmentf  upon  which  the  point  was  raised,  that  it  pur- 
sued the  WQords  of  Ae  statute  9  Geo.  L  c.  22. ;  that  the  de- 
fendant was  charged  with  sending  the  letter  <<  feloniously 
and  contrary  to  the  form  of  the  statute;"  and  that  those 
words  imported  that  the  letter  was  of  such  a  nature  as  the 
statute  had  in  view.  But  the  Judges  were  of  opinion  that 
tiie  indictment  was  bad  in  not  setting  forth  the  letter  itself ; 
and  that  if  the  words  **  feloniously  and  contrary  to  the  form 
of  the  statute,"  were  allowed  to  supply  the  place  of  tlie  letter, 
it  would  be  leaving  it  to  the  prosecutor  to  put  bis  own  inter- 
pretation upon  it,  and  to  the  jury  the  construction  of  the  mat- 
ter of  law.  (i) 

It  is  also  necessary  that  the  indictment  should  allege  an  And  the  in- 
intent  of  the  writer  in  sending  the  letter  consistent  with  and  JJ^ter^  ^ 
deducible  from  the  letter  itsel£    We  have  seen  that  in  a  case  should  be 
where  the  indictment  charged  that  the  letter  was  sent  to  extort  ^'*s^ 
maneyj  and  it  appeared  upon  the  face,  of  the  letter  that  it  was  ^^"^    ^* 
sent  with  the  view  of  inducing  the  prosecutor  to  give  up  a  bill 
of  exchange,  the  Judges  held  that  the  allegation  was  not  sus- 
tained, (fc) 

*The  statute  9  Greo.  I.  c.  22.  provides  that  ofiTences  against  [*1852] 
that  act  may  be  tried  in  any  county  of  England  ;  but  no  such  Pi^ce 
provision  being  made  with  respect  to  offences  within  the  other  J^JJ^i^^y 
statutes,  the  trial  of  such  off*ences  must  be  governed  by  the  t^"^ied« 
general  rule.    Upon  this  rule  there  is  no  doubt  but  that  the 
trial  may  be  in  the  county  in  which  the  prosecutor  received 
the  letter  by  the  post,  though  delivered  by  the  prisoner  and 
put  into  the  post  in  another  county.  (I)    And  it  seems  that  the 
prisoner  may  be  tried  in  the  county  in  which  he  sends  the 
letter,  though  the  pi*osecutor  may  receive  it  in  another  county. 
For  as  the  offence  described  in  the  statutes  is  that  of  sending 
the  threatening  letter,  it  should  seem  that  it  is  complete,  as 
Ikr  as  depends  on  the  prisoner,  by  his  putting  the  letter  into 


h  Id.  Ibid. 

i  Lloyd's  case,  ante,  note  (g).  And  the 
law  of  this  case  was  recognized  by  Grose,  J., 
in  delivering  the  opinion  of  the  twelve  Judges 
in  Hunter's  case,  2  Loach  631. 

k  Major's  case,  oiUe,  1847. 

I  Girdwood's  case,  1  Leach  142.  2  East. 
P.  C.  c.  23.  s.  4.  p.  1120,  ante^  1842,  where 
the  letter  was  received  by  the  prosecutor  in 
Middlesex,  and  the  trial  had  in  that  county, 
though  the  letter  was  delivered  by  the  prisoner 
to  a  woman  in  London,  and  bv  her  put  into 


r'i 


the  office  which  was  also  in  London, 
case,  2  East.  P.  C.  c.  23.  s.  71  p.  1125.  where 
the  offence  was  laid  in  Middlesex,  thouch  the 
letter  was  dated  from  Maidstone,  in  Kent, 
and  sent  by  the  post  from  Maidstone ;  and 
Lord  Man^eld  held  that  as  the  letter  wat 
directed  to  the  prosecutor  in  Middlesex,  wliero 
it  was  delivered,  that  was  a  sending  in  Mid- 
dlesex, and  that  the  whole  was  to  be  consi- 
dered as  the  act  of  the  de^Bndant  to  the  time 
of  the  delivery  in  that  countr. 


1^2  ^  Thiwto  ami  ThtrnXtfAn^  UM9t^ 


Oe post-<ilBoD  to  p  Into  MMllHr cmmty :  ttidthtf  ^UiMt 
oi  patting  the  letter  into  flie  poit^offioe  in  tiM  c—lj  of  A.^ 
he  sends  it  (in  the  language  of  the  stotntes)  to  tiie  pnoieonlKv 
thoagh  the  latter  may  afterwarda  receiTS  it  in  tlM  w— ih  of 
B.(«i) 
tfl^q^Ji^t      ^^^  ^  case  which  was  cited  in  a  fimner  part  of  this  Ckui» 
tetttrs  may  ter,  it  appears  tiiat  prior  and  subsequent  lottora^  fiea  tiU 
iM  given  in  prisoner  to  the  party  threatened,  may  be  given  inendsaoc  ai 
eTkknce.    explanatory  of  the  meaning  and  intent  of  the  pnrtinlar  letter 
on  which  Ifae  indictment  is  framed,  (n) 

m2Eut.P.O.c.i3.iL7,p.ll35.    3  Burn.       ISAK 
Joft.  Letter,     And  Me  IJoyd^s  case,  ante,  n  IU)biBSon*8  case,  efnie^  1839. 
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pleadings,  special  plea,  &c         -            -            -            -*  513 

trial,  county,  kc.            .....  516 

inhabitants  of  counties,  witnesses  against  private  persons  516 

ju<!^ent            ......  517 

staying  the  judgment      -            -            -            -            -  517 

certiorari  to  remove  presentments,  or  indictments        -  518 
BROKERAGE, 

illegal  brokerage  •  602,  et  sum. 

BUILDINGS, 

riotously  destroying           .....  357 

BULLION, 

frauds  relating  to  bullion   -    *        -            -            -            -  95 

BURGLARY, 

definition  of  the  offence     .....  900 

breaking  of  the  mansioo-house       .... 

of  Uie  actual  breaking            ....  901 

where  no  interior  fiistenings  ...           -  902 

opening  a  trap  door  fastened  only  by  its  own  weight  903 

a  wall  built  about  a  house      .            .            .            ^  904 

the  breaking  may  be  of  an  inner  door       ^     -           -  904 
^.  as  to  the  breaking  of  cupboards,  &c.  fixed  to  the 

freehold     ......  905 

of  a  breaking  oul  of  the  house            ...  906 

by  construction  of  law          ...  907 

threats     .....  907 

fraud        .....  90$ 

conspiracy     •       -           -           •           -  909 
servants  •    *      • 
entering  the  mansioii^ove 


MIO  mMHL 


BDROLART, 

rfilin  ■OfiMMrj  fntrring       .          •          -           •  910 

«Kliai|logtfiBtltcoBtlieoaMlt«rtelM»    •  Ml 

latrodiictii»ofanliittniBeDtiBlhaact«fteMiliV  •  tlf 
4te«rti7  need  not  te  ndb  Che  MM  «ii^ « *» 

ImaUBf •SIS 

breaUi^  and  enteriBf  hgr  eM|lhe  eel  ef  Ae  nlwU 

pertj          ...•••  MS 

entry  anditeellnf  bjneeuKrf'eDlBfait                    -  913 
of  Ihe  Mirieo-hoaie 

fillet  10  coMidered     -           •                       •           «  914 

bwUdlnge,  onthootei,  Im.  yiwel,  ^ikm  ewMlM  915 

IM,  ne<jM>etl,rfthei— ie>    -  919 

centre  Iwdldlng  mmt  farrtie  peff|nei  ef  tiidte    •  911 

pert  of  e  hoQie  MTeeed  from  tM  mt    •  919 

•hop  e^oiniBf  to  * 


onthome  aeaoeloftbe  nMMle«,&e^heMaB4ij 

tfnet  title <- 

InhebUnncj  of  the  memlon  hooM 

ceiM  whefe  owner  hei  net  begfB  le  InhnUl 
where  eimer  pnii  e  peiien  to  eleep  HUhncen  let 

the  hooie 

tMnporal  abtence  Inuneteiiel      •  .  • 

if  there  be  ewiemi  rfvmtmtii 
casoel  iDbefaitancy  not  loffident 
fv.  es  to  execator  piHtfnf  eerweeili  ieCe 
teetetor  .... 

ownership  of  the  mansloo-hoose 

where  the  occepetion  ii  bj  pert  of  the  o 

family  -  -  *  - 

where  the  occapatioD  is  by  seryaDta  of  the  owner  988 

banking-room  considered  as  the  house  of  the  part- 
ners    ----••  928 

apartments  in  palaces,  and  booses  of  noblemen  or 

pnblic  companies        ...  -  931 

occnpation  by  agent  of  a  trading  company  •  888 

apartments  of  guests,  kc.  in  a  house  or  inn         -  934 

dwelling-house  of  innkeeper  -  »  935 

where  owner  sleeps  under  the  seme  roof  and 

only  one  outer  door    -  •  •      -     -  936 

where  aetuai  severanee  and  no  internal  coauBHii* 

cation  ....  -  939 

distinct  occupation  by  two  partnert        •  •  939 

owner  of  honse,  breeking  apertments  cf  iodlger) 
not  burglary    -  -  •  .  .  940 

of  the  time  at  which  the  offence  must  be  oeeifldtted 
night-time  ......  941 

breaking  and  entering  need  not  be  both  In  the  same 

night  ..-...-  941 

of  the  intent  to  commit  a  felony 

intent  to  commit  trespass  not  si4&clenft  -  -  -  948 

but  the  intent  may  be  to  commit  a  feh^y  eft^eHMseB  tar^ 
or  by  statute      .....  -945 


PAOB 

BURGLARY, 

the  feloDj  intended  mast  be  stated  and  prored  correct* 

ly        .           -           -           .           -           -           -  946 

bat  different  intenti  maj  be  laid            .           .           »  946 

of  the  indictment             .....  947 

allegati<m  Uiat  the  fact  was  done  in  the  niglit     -           -  947 

of  the  vanmon  or  dwelUog  hpuie  948 

name  of  the  owner      ....  948 

tenns  of  aFt^-6tirg2artoia/y,  and,  broke  cmd  $nUnd           -  949 

laying  the  intent — and  joming  burglary  and  larceny       <•  8S0 

joini^  three  offences  ift  the  Mune  indictMent    -  960 

laying  different-  intents  -            -            .            .            -  961 

pleaofaatr^oisacqiat      .....  961 

on  faUure  of  proof,  larceny  on  a  former  day  not  admissible  966 

Verdict      -.--.--  ;f86 

not  g^lty  of  bniglary  but  of  stealing  forty  sUUiogs  in  (he 

house             -            -            -            -            -            •  967 
one  prisoner  cannot  be  found  guilty  of  borglaiy  ea<^  the 

other  of  larceny         .           .           .           .           ^  968 

punishment  of  principals            ....  868 

of  accessories  ....  968,  980 

persons  apprehended  with  implementB  of  hfMMebrealiiog  969 

BURNING  lebl^eiiequ.    Ami  WBpJintm. 

C. 

CAPABILITY 

of  committing  crimes        -            -           -           -            -  1 

infants       -  -  •*  -  -  -  %  ei  ofiu 

ideots        -  -  -  -  -  .  10y§t  itqu. 

lunatics     --.-.,  11^  tttequ. 

persons  drunk                    -           -           -           -           -  11 

persons  subjected  to  the  power  of  others               -           -  23 
iemme  covert  under  the  coercion  of  her  liusband               23,  el  sequ. 

persons  committing  crimes  through  ^orance       -            -  28 
eATTLE, 

horse^stealing        -            -            -            -            -            -  1176 

accessories     -            -            -            -            -            -  1177. 

petit  larceny  of  a  horse          -            -            -            -  1178 

sheepstealing         -            •            -            -            -  1179 
stealing  other  cattle,  viz.  any  bull,  cow,  ox.  steer,  bidlock, 

heifer,  calf,  or  lamb     -            -            •          -            -  1180 

indictment  for  stealing  cattle          -            -            -            -  1180 

stealing  a  earn  not  supported  by  proof  of  stealing  a 

heifer -  1181 

slaughtering  cattle  without  a  licence,  &c.              -           -  1 181 

destroying  and  burying  hides         -            -            «•            -  1 182 
no  indictment  at  common  law  for  unlawfully,  vi  €t  armisy 

maiming  a  horse            .....  1682 

cutting  out  the  tongue  of  any  tame  l>east               -            -  1682 

maliciously  killing  cattle  in  the  night        -            -            -  1683 

killing,  maiming,  or  wounding  any  cattle  1683 

vox*  II*  B 


fl4v» 
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CykTTLE,  .?:-IMi*r''^ 

>*    coMtractloii  «l  tiM  9taM«--4MM%^^ 

''^1''       clndbd  10**  cattle''         •   ^^^  m^^wm  ^nw^M^emmM^^t^^-^     im 

the  maiming^  «u^  need  Mt  be  ayUEH  »«  ^Ummmmm^' 
i  t"* '       cause  penoaiieliilBJiirf  >'^  ^"^^^^-^ ^^^^''^  i'.«%^i<iii  ln^  #ihi-^'^4^«. 

^"^   the  oialice  noft  beii«alMl«i»4iriMnr^ 

^11' *1       animal  -    ■        -    -      's^^?  **■•">  ^  ^  '^■^mA^-i 

^,1^1    poiaoaiiMP.  a ^mm^^mm  ^  "  '"•  -  ^  ^'^^^'  "f '  ^^^^M^^  —«««» "t  -*  -^^-^t <^ ' 

<^€   to  leflMnre  ptuialMiati^^  iiatfhiiili-^i>i'%iiiMitit^ioi^ 

0^,*       hfUtooa'^^' **'•**  ^  *'^>i  '*i^^'  **'*  ^**^  ^  a^,^0»Qi^:^siii'^r^^M£  1^,^*  its 
4aUULI£NOIirO  TO  FIGHT,    -  ...       .i.^ 

^>^    endeavoMlBy  to  jpioyofa oaoMier  to wMm  hlwllumo  -^^  986 

miiili  of  iiloHMiiiOBl    '•  ^  •^ti^^i''*^^  ^  t«^  l^-mia^i^iii^tiri  ^r  .  SBt 

-  d*l    OB  aocooBt  rf  aMNMj  won. at  plaj              -•/ii'^.:^ii«.'l  >  ^-s,  ^  -^  9fr 

%i%   dcacfftptlba"  if nhMMiiiTtj       --*--"  ^  ->^  -*  ^ -^  ^ ..  >< .  ^  .^^   ^-,  ■-  r  ^ 

tnal,^  ^.*.«  .  •116 

GRAPBLS,  1 

polttof  down  chapelt,  kc  by  peiaoos  fiolMMi7  a«Q«bM  36T 
nMery  and  laiceny  in  chapeb     •            -            -      ;   f  MllltiilfL 

'  And  see  Sacrilege, 

CHEATS, 

attempts  to  defraud  when  not  indictable     ...  68 

fraods  relating  to  bnllion               -           -             .            .  95 

by  public  officers     ...             -             -  219 

officers  of  the  general  Penitentiary,  at  MiHI>M>lr  so 

bubbling  the  public  by  trading  adventures              -            .  441 
cheats  and  frauds  pucdshable  at  common  law 

against  public  justice           ....  ]3$] 

frauds  affecting  the  crown  and  public         ...  1S62 

selling  unwholesome  provisions     •            -             .             .  1362 

mala  praxis  of  a  physician              ....  1365 

sending  false  accounts  and  other  frauds  by  persons  in  office  1366 

false  news             ....            .            .  1367 

fraud  in  an  apprentfte  enlisting  to  obtain  bounty                .  1367 

falsely  pretending  a  powel*  to  discharge  soldiers    -            -  1368 

fraud  by  maiming,  in  order  to  have  pretence  for  begging  1368 

cheats,  by  means  of  false  weights  or  measures       .             -  1368 

or  frauds  in  private  transactions  between  individiiaia  1370 

amounting  to  conspiracy     ....  ]371 

effected  by  means  of  forgenr          -             .             •  1372 

kc,  at  common  law  must  affect  the  pubHc    -             -  1374 

and  cheats  by  means  of  a  bare  lie,  kc.  in  piiTmta 

transactions  are  not  indictable    -  .  1S74,  et  ttfi- 

indictment  for  cheats,  kc.  at  common  law               .  1381 
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CHEATS, 

pmushment  -  -  -  -  -  1381 

cheats  aiid  fnmds  by  false  tokens,  and  pretences  within  33 
H.  VUI.  c  1.  and  30  Geo.  II.  c  24. 

cheats  by  privy  tokens  and  counterfeit  letters  in 

other  men's  names  -  -  -  -  1381 

obtaining  money,  goods,  &c  by  false  pretences       -  1382 

meaning  of  the  words  false  ^^  privy  token''      -  1384 

as  to  the  credit  being  obtained  in  name  of  a 

third  person  ....  1384 

the  statutes  made  in  port  maierii  -  1385 

pretence  of  sharing  a  supposed  bet      -  -  1385 

qu.  whether  the  30  Geo.  II.  c.  24.  extends  to 
cases  against  which  common  prudence  may 
guard  .....  1388 

pretence  of  being  intrusted  by  a  nobleman  to 

take  horses  and  wanting  money       -  -  1388^ 

deliyery  false  account  by  soperintendant  in  a 

manufactory  ....  1389 

assuming  to  be  the  person  mentioned  in  a  money 

order  .....  1390 

uttering  a  counterfeit  note  as  a  genuine  note  1392 

carrier  pretending  to  have  deUvered  goods, 

and  obtaining  money  for  the  carriage  -  1895 

pretence  of  being  sent  by  a  neighbour  to  bor- 
row money  ....  1395 
obtaining  notes  by  a  letter  in  the  name  of  an* 

other  person  ....  1396 

collecting  subscriptions  for  illegal  trading  com* 

panies  .....  1396 

giving  a  cheque  upon  a  banker,  with  whom  the 

party  keeps  no  cash  ...  1396 

indictment, 

basket  well  described  as  a  parcel  •  1397 

averment  where  a  servant  was  cheated  of 

his  master's  money       -  ...  1399 

statement  of  the  false  tokens  and  ftlae 

pretences         ....  1400 

certainty  with  which  a  false  pretence 

should  be  stated  ...  1401 

joining  several  defendants  in  the  same  in- 
dictment ....  1402 
evidence, 

the  pretences  must  be  proved  as  laid       •  1402 

punishment     .....  1403 

no  restitution  by  the  court  of  goods  obtained 
by  hhe  pretences    ...  -  1403 

cheats  and  frauds  punishable  by  other  statutes, 

fraudulent  conveyances,  judgments,  &c.  •  1404 

gaming  -  -  -  •  .  1406 

trading  adventures      ....  1407 

pretending  to  exercise  witchcraft,  to.  tell  for- 
tunes, £c.    V  -  -  -  -  1407 


CmATS, 


'VvST^ 


friving  false  characters  to  servanls 
labe  nefgbt*  nhd  balBDC««  and  false  n 
frRiidulent  accoafiis  by  officer*,  Stc.  al  ihe   Pe- 

niteniiarj  al  MHIhank  ■  -  •  1409 

false  reprMentalions  for  the  purpose  of  obtaio* 

Ing  bounlT  monev     -  -  -  -  1409 

cheats  and  traads  In  pnrticnlar  miles  -  HW 

CHRISTIAN  RELIGION, 

CQntutnelJoua  reproaches  of  JefiK  Christ  -  -  312 

worJa  in  derogation  of  the  establlthed  religion       -  -  3tS 

the  Christian  religioD  part  of  (he  Inir  of  the  land  •  31i 

CHURCH, 

pulling  domi  churches,  be.  by  {>«reODS  riotouflljr  uasemhied  551 

aStay  in  church  yard  ...  .  -  389 

disturbaiDces  in  church  or  charch-jard      .  -  -  400 

robbery  and  larceny  in  charchet,       9SI,  rt  Mfv.     And  >ee  Sncrtl^ 
COAL, 


eMaterfclt««iB  wtlh  Intaat  to  <ifftflAl»it 


MSMWMlH 

Me»iihr«* , r ^  __ 

■  ieti  ■*••     -         H         -         ■>■■>. ^w.-^t.^^  ^         « 

•^^'■f        trwNa  fa  MMw  OMM   '  'j'tKio     .>(,    ,    .  ...  im 

c^^r  money  not  Indictable  <•  •  -  I0> 

ofrec«lTingattnUff,  ftii.u<BtariMt«4ln«rttf«*iMlm     -  109 

what  a  pntting  off  coantarfelt  paoiwy  •  109,  d  Mf. 


in^tmeDt      ....            .  .  m^  \if 

altering  or  tendorfay  to paTment  coonterftit WMky  -  1»,I1S 

Mpper  m4a«ry  «ot  twnodivd    -           -            .  -  113 

dtiehittyriiBlirtlMchtavvk          •            .  -  I14 

indictment— two  nttertpga  Ob  tin  NflH  Aav    -  .  114,115 

iiiMillnhnt-di^gc  rfhtetng  dmitaa  BftWer  -  116,117 

trial  and  eridenoe       .             -            -             .  .  HT,  118 

roUtflnioirtcpdge   -  lis 

traucrlpt  of  former  convletttn           -            .  .  119 

ntterinft  tandarl^^,  ^kc  M«%li  ctMHCtfth  ttMft    .  1 19,  d  «cf«. 

ertdence  of  former  conrtction            -  .  ia> 

cfdninc  loalromeoti 

meadltan  aafchv,  a  fekVI^  IbM  tl  poMMadon  99,  ct  «fa- 

V.     >        eridence        ....            l  -  106 
OpMBlNATKHV^ 

SocieHe*  tnkjng  unbwfal  oaths,  m.  McHefl  teDHHal  com- 

Unationt            -           --          .           .            ^  .  20^ 
CRHDOSSIONS, 

selling  commiMiou  in  the  army  for  more  thHfc  W^dated 

.      prices     -             r             -             r             -             -  .  S3( 
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COMPANIES, 

illegal  tradiftf  coifipafiies  bubbbng  the  public        «  441,  H  tequ, 

COMPOUNDING  OFFENCES^ 

compoaoding  of  (elouy      -  -  -  -  •     .       210 

ofmisdemeanon       «  «  •>  •  210 

iofbrmatioDs  on  penal  statates  ^  -  211 

CONCEALMENT, 

of  the  birth  of  bastard  children      .  .  •  •  686 

CONFEDERACIES.     See  Combination. 
CONSPIRACY, 

descriptions  of  conspiracy  -  ...»  1800 

conspiracies  against  public  justice,  by  false  charges  •  1601 

the  false  charge  need  not  be  prosecuted         -  -  1605 

and  it  will  be  equally  criminal  though  the  proceeclingi 

were  defective       .....  1803 

such  confederacy  must  be  false  and  malicious  -  1804 

and  persons  may  consult  together  to  prosecute  the 

guilty         -  -  -  -  -  -  1804 

conspiracy  to  prevent  the  course  of  Justice  by  false 

certificate  of  a  highway  being  in  repair      -  -  1605 

conspiracy  to  raise  the  public  funds  on  a  particular  day  1606 

impoverish  the  farmers  of  excise        -  -  1609' 

obtain  money  by  procuring  an  office   -  -  -  1810 

to  commit  riots  -  -  -  -  -  1810 

marry  paupers        .....  1810 

.  defraud       -  -  -  -  •  -  1612 

barter  unwholesome  provisions       ...  16}4 

solemnize  a  marriage  -  -  -  -  1615 

seduce  a  young  woman      -  -  -  •  1615 

impoverish  a  man  in  his  trade        ^  •  «  1816 

but  it  will  not  lie  for  a  civil  trespass  -  ^  1616 

nor  for  cheatii^  in  the  sale  of  a  horse        -  -  1617 

nor  for  depriving  a  man  of  an  office  to  an  illegal 

company  .....  i816 

combinations  amongst  victuallers  and  artificers      -  -  1818 

by  journeymen  and  workmen  ...  is|^ 

prosecutions  and  proceedings         -  -  •-  1819 

statements  in  the  indictment  .  •  .  .  1619 

not  necessary  to  state  that  the  defendants  knew,  &c.  1820 

nor  the  means  by  which  the  conspiracy  was  effecled  1820 

technical  averment  of  conspiracy        -  -  -  1821 

place  where  the  offence  may  be  tried        ...  18C2 

jurisdiction  of  justices  at  quarter  sessions  ...  1822 

evidence 

how  far  the  acts  or  words  of  one  conspirator  eridenee 

ag^nst  others  .....  |82S 

wife  of  one  defendant  no  witness  for  the  others         -  1823 

proof  of  the  conspiracy  ....  1823 

general  evidence  of  the  nature  of  the  conspiracy       -  1624 

cndralative  instances  of  fraud  giren  in  eyidewe         -  1625 

the  court  will  take  judidflU  notice  of  a  war    -  1625 

averment  as  to  one  of  the  conspirators  not  proved  1826 


'^rt        Inconpeteii^  as  a  witnai     "^i^ti'^r  -♦^^  :?i*«i^lr»     '     •         iW 

of  jii%DBient,  or  Cmt  a  now  li|d  -  .-  -/^'^-'  ^*      ^  ^^M' 

CMiTSTAbLiS,  And  see  Ofioen.         t^^^AM^  Itufe**^  t     ^^  ^     .  * 

finaaUlpftr Mglacl ofdotjr        .,-iifV««:¥  ji*ci     -olir^   «^«^ii8 
OOHTAaiCMr^  * .  ,  ,i  .1 :  111  r ' 

fXiH  af  qpi«attv  cantagioaa  dia^adaia  t  ^i^#ii  >?^  'it%  ^K^^lSNIfifL 

C<,f  tecalvttig  taclunetik,  knowing  tbeni^to  be  iitrtia.^»    »  »  f- 

iy|!iABd aaa Hifiitaap',  -  ^:.  -,  ^,,  ^  ^»k} '^^- 1 ,%?m-  vxn^iisuiiK*  i.^.  * 

4/gJiliidarinf  the esporbtion  of byiiolaiica   -  ?f!.#^ 

l^m        And  tee  Com.  W  i  irmo*-    - 

f|{H.iKlllloil        -  -      .        -      .     .  -     .^     --.Tf^^  12 fillip  I;-!"-?*.*-  ^ 

oj^     And  lae  Aiilioa.  -        iur:    h. 

afirays  in  courts  of  justice  -  •  .  .  389 

CUSTOMS, 

And  see  Revenue  Laws* 
CUTTING, 

Aud  see  Maiming. 

D. 

DEAD  BODIES, 

taking  them  up,  though  for  dissection,  indictable  -  .  606 

refusal,  or  neglect  to  bury  -  -  -  -  607 

interment  of  when  cast  on  shore    ...  607 

preventing  a  dead  body  from  being  interred  -  -  606 

too  speedy  interment  of    -  -  -  -  -  609 

DEBATING  SOCIETIES, 
And  see  Assembly, 

DEER, 

of  stealing  and  destroying  deer      r  -  -  1184.  cliegt. 

DETAINER,  ^ 

forcible     -  -  -  -  -  .  408,  eticgv. 

And  see  Forcible  Entry. 

DISORDERLY  HOUSES, 

inns,  bawdy-houses,  gaming-houses,  iic  common  nulBancea.431,  H  icfs. 
proceedings  against  persons  keeping  disorderly  homea      •  i96 

evidence   •  -  -  -  .  -437 
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DISSENTERS, 

disturbing  dissenting  congregations  ...  404 

DOGS, 

of  stealing  dogs,  or  having  skin  of  stolen  dog         -  *  1128 

DKUNKENNKSS, 

no  excuse  for  crime  -  -  -  -  -        11,  12 

DUEL, 

aggravated  affray  .-...-  389 

deliberate  duel — murder    -  ...  -  644 

E. 

EAVES    DROPPERS, 

indictable  at  the  sessions,  and  punishable  by  fine,  &c.        -  438 

ELECTIONS, 

bribery  in  elections  of  members  of  parliament  x         239,  241,  eOegu. 
neglecting^  &c.  to  deliver  election  writs    -  -  -  247 

EMBEZZLEMENT, 

servants  or  clerks  receiving  money  or  effects,  and  embez- 
zling, &c.  -----  -  1229 

offence  is  in  fact  made  larceny  -  -  -       ,    1230 

indictment      .....  ^  1283 

should  contain  all  the  requisites  of  indictment  for 

larceny  .....  1234 

counts  for  larceny  may  be  joined  -  -  1233 

statement  of  monies  or  bank  notes  -  -  1236 

averments  .  -  .  -  -  1237 

trial— county  .  .  -  -  -  1238 

as  to  the  prosecutor  being  put  to  his  election  where 

distinct  embezzlements       -  .  -  -  1241 

punishment    ......  1245 

similar  embezzlements  in  Ireland       ...  1245 

bankers,  merchants,   brokers,  attomies,  or  other  agents, 

embezzling        .-.-.-  1246 

embezzlements  at  GreenTvich  hospital  -  •  1260 

by  poor  persons  at  work  houses  ...  1260 

by  surveyor  of  the  highways  of  materials  for  repairing 

them  ......  1261 

officers  and  servants  of  the  Bank  of  England  secreting,  em- 
bezzling, &:c.      ......  1262 

public  officers,  collectors,  &c.  embezzling  -  -  1257 

embezzlement  and  larceny  by  persons  in  the  Post-Office  ; 

stealing  letters,  &c.  1259,  and  see  Post-Offire. 
of  naval  and  military  stores,  1278  ;  and  see  Public  Stores. 
embezzlement  of  cloth  and  other  manufactures,  1286,  et 

sequ, ;  and  see  Manufactures. 
embezzlement  from  lodgings,  \29b^etsequ.  ;  and  see  Lodgings. 
EMBRACERY, 

corrupting  or  influencing  Jurors  ....  277 

punishment  -  •  -  -  -  278 

ENGINES, 

riotously  destroying,  &c.    -  -  -  -  •  369 
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into  piisoD  to  aid  escapes        -            •  561 
assisting  any  person  dialed  with  troason 

or  felony  in  attanptt  to  escape  562 

cases  opon  the  16  Geo.  111.  c.  31  563 

indictmaot  npon  tliat  staJMe  564 
assisting   felon   senteoced  to  'tr»ns|K>rt»« 
tion  in  escape,  make  the  party  «a  im- 

cessory            *           •            «            .  565 
And  see  TrwnnmrUUi9n. 
EVIDENCE, 

concerning  coining  instraments     -           -            -            •  105,  106 

of  ottering  coonterftAt  coin  of  the  realm   -            ^            -  117,  118 

guilty  knowledge    -  •  -  -117,118 

transcript  of  former  coovfctioD       -            -            -  119 

of  ottering,  to.  foreign  coonterfeit  coin     -            -            •  ISO 

transcript  of  former  conviction                    •            -  120 

inhigamy              ...-•.  290 

bow  far  die  admowledgment  of  detodant  erideBOe  300 

the  true  wife  cannot  be  a  witness  -            -            .  301 

on  piotecatioa  for  libel     ...            -            .  338 

deposition  not  evidence      -           -            .            .  M7 

gazette  and  king^s  prodamatioo,  when  evidence  347 

preamble  of  act  of  parliament  admitted  as  eTidanee  347 

of  disoiderly  houses           ....            -  437 

on  indictment  to.  for  nuisances  to  highways  .        *  .481 
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record  of  acquittal  not  evidence  for  the  parish  481 

surveyor  of  highways  and  inhabitants  of  parish 

when  competent  witnesses  ...  482 

prosecutor  a  witness  for  prosecution  -  -  482 

on  indictment  for  not  repairing  bridges      -  -  -  516 

on  indictment  for  usury      -----  602 

in  cases  of  murder  .  -  .  .  -  t)81 

proof  of  the  body  having  been  found  -  -  682 

of  the  avirments  in  the  indictment,  &c.  -  683 

on  indictment  for  procuring  the  miscarriage  of  women  799 

in  rape      .....•-  808 

sodomy  ----..  816 

on  indictment  for  assault  with  intent  to  rob  -  -  885 

burglary, 

on  failure   of  proof,  larceny  on  former  day  not  ad- 
missible ------  956 

breaking  house  in  the  day-time,  and  stealing  to  the  value 

of  five  shillings  ----.-   977,  978 

larceny      -------  1164 

prisoner  must  account  for  possession  of  stolen  goods  1154 

identity  of  property   -  -  -  -  -  1155 

value  of  property       -  -  -  -  -  1165 

goods  not  produced     -  -  -  -  -  1156 

stealing  a  heifer  not  proof  on  indictment  for  stealing  a 

cow  -  -  -  -  -  -  1181 

receiving  stolen  goods, 

evidence  of  guilty  knowledge  -  -  -  1316 

of  the  principal  having  been  convicted  -  -  1316 

principal  felon  a  witness  against  the  receiver  -  1317 

obtaining  money,  goods,  &c.  by  false  pretences, 

the  pretences  must  be  proved  as  laid  -  -  1402 

forgery, 

incompetency  of  the  party  by  whom  the   instrument 

purports  to  be  made  to  prove  it  forged       -  -  1501 

And  see    Witness. 

admission  of  his  own  hand-writing  by  the  party  accused  1509 

questions  as  to  the  proof  of  the  identity   or  non-exis- 
tence of  the  party  whose  name  is  forged    -  -  1510 
proprietor  of  stock   examined   to  prove   his 
identity        -            -            -             -            -  1511 

the  fact  of  uttering  in  a  particular  county  not  evi- 
dence of  forgery  in  that  county       -  -  -  1498 
finding  a  forged  note  upon  a  person  not  evidence  of  forge- 
ry in  the  same  county     -----  1499 

proof  of  the  guilty  knowledge  of  an  utterer other 

utterings,  &c.      -  -  -  -  -  1513 

arson  and  burning, 

indictment  upon  one  statute,  and  offence  proved  within 

another       ------  1674 

evidence  of  policy  of  insurance  -  .  -  1679 

vol.  II.  c 
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perjury  and  lulKmuaion  of  ptijorjt  1791,  H  Mgv*^  And 

Bee  Ptrfwry^  &c 
GODspiracy, 

how  far  the  acti  or  wordi  of  out  complrator  eTUencft 

against  others        •  -  -  •  -^         1823 

wife  of  ooe  defendant  no  witnev  ibr  ihm  otheit         •  1823 

proof  of  the  conspiracy  .  •  •  -  1323 

general  evidence  of  the  natnre  of  die  conspiracy        -         18f4 
comolatiTe  instances  of  fraud  given  l^pl|iaiuice  1825 

the  court  will  take  judicial  nodce  of  a  war    -  -         1885 

averment  as  to  one  of  the  conspirators  not  proved      -  1826 

cross  examination  of  a  witness  called  by  only  one  of 
the  defendants         .....  1826 

threatening  letters, 

prior  and  subsequent  letters  admissible  -  '         -         1852 

EXCISE, 

resbting  and  evading  the  duties  of  -  -  .  160 

And  see  Revenmt  Lam$^ 
EXTORTION 

by  public  officers  ------  221 

indictment,  trial  and  punishment  .  -  •  .  224,  225 

F. 

FALSE  PERSONATING, 

offence  at  common  law      .....  16S3 

by  statutes               -            -            -            -             -  1654 
ucknowledg'iiig  lines,  bails,  &c.  in  ilie  name  of  another  not 

privy,     -..---  1520,  1655 

proprietors  of  stock            -            -            -            -             .  1522 
obtaining  and  indorsing  a  dividend  warrant  in  the  name 

of  a  stoclcholdcr              -             -             -             .             .  I534 
in  order  to  obtain  prize-money,  pay,  pension,  ^.  of  sailors 

and  marines,  and  their  widows,  &lc.     -            -             1593,  etsequ. 
the  false  personating  must  be  of  some  person  entitled  to 

wages,  &,c.          -----.  1595 

the  existence  of  such  a  person  must  be  proved            -  1595 

variance  in  the  name  in  an  indictment  for  such  offence  1596 

personating  any  widow  entitled  to  a  pension          -            -  1597 

one  entitled  to  allowances   or  officers  of 

marines             -            -            -*           .  1598 

Green-^vich  pensioner    -             -             -             -  1599 

false  representations',  ^c.  to  the  treasurer  of  the  navy        -  1600 

personating  nominee  of  iik*  annuities         ...  16Q9 
FALSE  FRETEN'Ci:s,  1360,  et  sequ.  ;  and  see  Chtatt. 
FALSE-TOKENS,  IJGO,  ei  scan, ;  and  sec  Cheats. 
FELONY, 

definition  of-----.  58 

by  statute                -             -             -            -             .             -  58,  59 

attempts  to  commit            .....  6I 

soliciting  another  to  commit  felony           ...  Si 

compounding  felonies         ....             -  210 
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FEME  COVERT, 

how  far  excused  from  crime  bj  the  coercion  of  her  husband  23,  et  sequ, 

not  an  accessory  afler  the  fact  by  receiving  her  husband  50 

not  a  witness  against  her  husband  in  bigamy           -            -  301 

may  be  indicted  for  keeping  a  bawdy-house           -            -  433 

gaming  house         - '          -  433 
wife  uttering  forged  bank  notes  by  the  incitement  of  the 

husband,  but  in  his  absence        .            .            *            .  1476 

objection  over-ruled  as  to  the  coercion  of  the  husband       -  1478 
FENCES, 

of  injuring  and  destroying  fences    ....  1706 

FERRETS, 

not  the  subject  of  larceny               -            -            -            -  1127 

FIRE-WORKS, 

when  considered  common  nuisances           ...  440 
FISH, 

stealing  fish            -             -            -            -            -             -  1197 

FOOTWAY,  448,  et  sequ.     And  see  Highway. 
FORCIBLE  ENTRY  AND  DETAINER, 

offence  at  common  law       ....            -  408 

by  statutes               .....  409 

may  be  committed  by  a  single  person          -             »  416 

restitution               -            -            -            -            -            -  411 

persons  who  may  commit  the  offence        -            -            -  413 
possessions  in  respect  of  which  the  offence  may  be  com- 
mitted  .......  413 

acts  amounting  to  a  forcible  entry              -            -            -  414 
terror             .            .            .            -            .            -415 

circumstances  not  amounting  to  a  forcible  entry    -            -  416 

acts  amounting  to  a  forcible  detainer          .             -             -  417 

circumstances  not  amounting  to  a  forcible  detainer              -  417 

may  amount  to  a  riot          -            -            -            -            -  418 

remedies    -            -            -            -            -            -             -  418 

indictment              -            -            -             -            -            -  418 

restitution  -  -  -  -  -  -    413,  422 

FORGERY, 

definitions  of  the  offence  .  -            ....  I4l| 

publication,  or  uttering,  not  necessary  to  complete  the 

offence        -..---  1412 

making  or  alteration  necessary  to  constitute  forgery          -  1413 

expunging  indorsement  on  bank-note               -            -  1415 

forgery  and  subsequent  alteration  of  the  deed              -  1415 

fraudulent  omission  in  a  written  inf^trument    -            -  1416 

making  false  deed  in  a  m:in^s  own  name          -            -  1416 
indorsing  a  bill  of  exchange  by  person  of  same  name 

as  payee      ......  1416 

uttering  a  note  made  in  the  same  name  as  that  of  the 

prisoner      -            .            .            .            .            .  1417 

assuming  to  be  the  real  indorser  of  a  bill — but  no  false 

.    making       ...---  1421 

party  using  a  different  name  from  his  own      .            .  1 422 

assuming  the  name  of  a  person  really  existing            -  1422 

assuming  the  name  of  a  non-existing  fictitious  person  1425 
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or  twini;  ille|i:al  In  its  very  frarac    -            -             .  Hhi 

umeul  (Ivl'ectivc  as  a  Imnk'tiole   •             -             -  libt 
''•xctmnsB  not  coafonmnK  to  the  provlMons  of 

ITGeo.  Ill.c.  30.            -              -              -              -  I45S 

.' lund  attcjled  by  only  tM       lUievei      -             -  UM 
ffrittcu  ...vlnimeuu  in  respect  o         Ich  forserj  may  be 

coDimilted  ■             -                          ...  14(& 
coualerfeltiu^  any  writiog             ludulenl  intent,  ind 

to  another's  iirejudic.e          ....  1461 

order  to  rliarg-c  ({oods  to  nccounl  .ind  nppropnnlc  part 

of  the  proceeds        .....  1468 

counterfeiting  a  discharge  to  the  sheriff,  from  a  cre- 
ditor           ......  1470 

fraud  and  deceit  to  the  prejudice  of  anolher'i  right            -  1471 
endearouring  to  give  appearance  of  truth  to  a  mere 

deceit  and  faUity    .             -             -            .             .  1478 

princlpali  and  accessories  -----  1473 

prisoaeri  nol  present  nt  the  uttering  of  a  forged  note, 

accessories  before  the  fact               ...  1474 

constructive  presence              -       '     -             -             -  1475 
wife  uttering  hy  the  incitemeot  of  her  husband,  but  in 

his  abMDCc              .....  1476 

objection  oTerruled  as  to  the  coercion  of  the  husband  I47S 

of  causing,  assenting,  and  consenting               -             -  1480 
indictment 

word "  falsely"           .....  ]480 

forged  instrument  must  be  set  forth  in   words   and 

%ures        ......  1481 

a  literal  variance  nill  not  vitiate        -             -             -  1483 

of  laying  it  to  be  a  nriling  purporting  to  be,  &c.          -  1483 
the  word  purport  imports  what  appears  on  ikt  fact  of 

the  inslrumenl          -            .             .            .            .  1485 

of  the  statement  of  the  intent  to  defraud         -             -  1491 

not  necessary  to  state  the  manner  of  the  fraud           -  1493 
not  to  aver  that  a  hill  was  tendered  to  the  party  in- 
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tended  to  be  defrauded        ....  1493 

as  to  the  property  in  the  monies,  &c.  sought  to  be  ob- 
tained -  -  -  -  -  -  1494 

where  the  persons  defrauded  are  a  corporation  •  1495 

indictment  on  a  statute  must  pursue  the  words  of  it    •  1495 

as  to  a  superfluous  description        ...  1495 

word  ^^  alter''  used  in  an  indictment,  though  not  in  the 

statute        ......  1496 

where  part  of  the  true  instrument  altered  forgery  may 

be  laid  of  the  whole  ....  1496 

plea  of  autrefois  acquit       .....  1497 

trial— quarter  sessions  have  no  jurisdiction  -  -  1497 

county  where  the  offence  is  committed  -  -  1498 

evidence — material  facts    -  ...  -  1501 

Incompetency  of  the  party  by  whom  the  instrument 

purports  to  be  made  to  prove  it  forged       -  -  1501 

incompetency  of  such  party  to  prove  any  other  fact  -  1502 

but  the  party  is  competent  if  he  has  no  interest  -  1504 

removal  of  the  obligation  by  a  release  -  -  1505 

when  competent,  how  far  the  only  witness  to  prove 
the  forgery  .....  1506 

hand-writing  of  cashier  of  the  bank  disproved  by 

others  -  -  -  -  -  1507 

evidence  of  persons  acquainted  with  the  hand  not 

secondary  .....  1507 

persons  of  skill  may  depose  to  the  hand  being  ge- 
nuine or  imitation  ....  1508 

admission  of  his  own  hand  writing  by  the  party  accused  1509 

questions  as  to  the  proof  of  identity  or  non-existence 

of  the  party  whose  name  is  forged              -            -  1510 
proprietor  of  stock  examined  to  prove  his  iden- 
tity       1511 

the  bare  fact  of  uttering  in  a  particular  county  not  evi- 
dence of  forgery  in  that  county       ...  1493 
finding  a  forged  note  upon  a  person  not  evidence  that 

it  was  forged  in  the  same  county    ...  1499 

proof  of  the  guilty  knowledge  of  an  utterer — other 

utterings,  &c.  -  -  -  -  -  1513 

punishment  ------  1516 

incompetency  to  be  a  witness  after  judgment  -  1516 

attornies  practising  after  conviction  -  -  1516 

forging,  avoiding,  &c.  records  and  judicial  process  1517,  et  $equ. 

And  see  Records, 
acknowledging  tines,  bails,  ^c.  in  the  name  of  another,  not 

privy     -..----  1520 

forgeries  relating  to  the  public  funds,  and  stock  of  public 

companies 
forging,  &c.  lettei's  of  attorney  to  transfer  stock,  or  receive 

dividends  -  -  -  -  -  -  1522 

And  see  False  Personating    ^ 
forging  the  securities  of  the  Bank  of  England        -  -  1536 

forgery  of  private  papers,  securities,  and  documents  -  1615 
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Bgeot  of  eiecuton       -  .  -  . 

right  of  tbe  priiooer  to  pot  the  prooecator  to  his 

electioD  ..... 

wemnts  or  orders  for  tbe  payment  of  money  or  dell- 

Tery  of  gooda         ..... 

bills  of  exchange,  be.  may  be  laid  as  warrantB, 

Ice.  for  paymeot  of  money       ... 
iostrameDl  considered  at  a  bill  of  exchange  or 

order  for  money  .... 

the  warrant  or  order  most  purport  to  be  made  by 

B  person  baring  aathoriiy 
note  to  a  shopkeeper  in  the  name  of  orerseer  of 

the  poor         .  .  .  .  - 

note  to  a  tradesman  for  goods     ... 
order  for  reward  for  tbe  appreheniion  of  a  vagmnt 
indictment  must  not  shew  tbal  the  person  bad  no 

aathoriiy  .  -  .  .  . 

direction  of  tbe  order  to  the  holder,  be.  of  tbe  goods 
order  puqiorting  to  be  one  which  the  party  hu 

a  right  to  make  .... 

order  on  a  banker  Ibottgb  In  a  fictitious  name     - 
specification  of  tlie  goods  in  the  order     - 
"  please  to  delirer  my  work  to  (he  bearer" 
order  though  not  available  by  reason  of  coUatenl 

objection        ..... 
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FAOX 

FRAUDS,         ......  1360,  et*«^ 

And  see  Cheats, 

GAME, 

destruction  of  game  in  the  DJgbt  time        ...  610 

stealing  reclaimed  liares,  pheasants,  &c.    -            -            -  1125 

GAMING, 

gaming-house  a  common  nuisance              ...  439 

cockpit  indictable               ....            -  434 

playing  at  cards,  &c.  as  a  recreation,  and  for  moderate  snms  593 

but  excessive  gaming  is  an  offence             ...  593 

statutes  relating  to  gaming             ....  594 

assaults  on  account  of  money  won  at  play  ...  895 

GAOLERS, 

forcing  persons  to  give  evidence  - .  -  -  216 
putting  their  prisoners  in  irons  ....  534 
suffering  prisoners  to  escape,  &c.  -  -  529,  et  sequ, 
duress  of  imprisonment  may  amount  to  murder  -  -  667 
when  goiitv  of  manslaughter  ....  764 
gaolers  and  li^ir  assistants  killing  prisoners — when  justifi- 
able      .......  788 

GARDENS, 

destroying  trees,  roots,  shrubs,  &c.             ...  1694 

robbing  gardens     -             -            -            -            -             •  1110 

GUNPOWDER, 

erecting  gunpowder  mills,  &c.  near  a  town            -            -  430 

keeping,  kc.  too  large  a  quantity                ...  431 

putting  combustibles  on  board  a  ship  without  notice           -  431 

H. 

HIGHWAY.— And  see  River. 

what  a  public  highway       .....  448 

dedication  to  the  public           ....  450 

changed  by  writ  of  ad  quod  damnum          ...  452 

changed  by  the  act  of  God              ....  453 

changing  highways  by  particular  acts  of  parliament           -  460 

and  in  some  instances  by  private  individuals                -  460 

nuisances  to  highways  by  obstruction         -             -             -  461 
trees,  &c.  hanging  over,  ditches  not  scoured,  carriages, 

&c.  lefl  therein       -  .  -  .  -     461,  462 

every  unauthorised  obstruction  an  indictable  offence  463 

not  excused  by  plea  of  the  party ^s  business    -             -  464 

nuisances  to  highways  by  not  repairing  them        -             -  465 

obligation  of  the  parish  to  repair        ...  465 

parish  not  bound  to  widen  a  highway             •             -  468 
obligation  of  subdivisions  of  a  parish  or  of  individuals 

to  repair    ......  469 

obligation  to  repair  by  way  of  inclosure                      -  470 


rAcv 
mOHWAT, 

repairs  of  •  road  made  ander  a  writ  dad  qitod  rynwi  471 

form  of  IndictmeDt  or  preaentiiient     .            -            •  477 

ddance  under  the  geoeral  inne  or  wpedmX  plea     -            -  47S 

traverM  of  obUgatioD  to  repair         -            -            •  400 

pariah  mmt  plead  specially  In  some  cases      -            -  480 
efidence  od  indtctoseats,  lie 

record  of  an  acquittal  not  e?idence  for  the  parish      -  481 

competencj  of  snrrejor  and  inhabltanti  of  parities  -  4SSt 

prosecutor  a  witness               ....  4S2 

certiorari  to  remove  presentments  or  indictments               -  483 

new  trial  qn.  when  allowed            ....  485 

judgment  -  -  .  .  -  •484 

HOMICIDE, 

excusable  homicide            ...«--  772 

justifiable  homicide            -----  773 
excusable  homicide  by  mlBadveDture 

persons  doing  an  unlawful  act  aod  happenii^  to  UU  773 

persons  following  their  common  occupations               -  773 

persons  using  dugerous  articles  or  instruments          -  774 

degree  of  caution  to  be  obserred  in  nsii^  dan-  776 

gerous  instruments      •  -  -  -776 

correction  in  foro  domenieo    -            -             -             •  777 

death  happening  from  lawful  sports                .            .  778 

sports  where  deadly  weapons  are  used            .             .  778 

excwable  homicide  in  self-defence 

defence  of  person — chance  medley    -            -            •  779 
homicide  chance  medley,   borders  nearly  upon 

manslaughter  -  -  -  .780 

party  killing  must  not  act  with  premeditation,  and 

must  forbear  ...  .  .780 

defence  of  property  against  trespassers           -             -  782 

homicide  upon  unfortunate  necessity                >             .  783 
justifiable  homicide 

acts  of  unavoidable  necessity,  or  permitted  by  law      -  7£4 

execution  of  malefactors         ....  7{;5 

officers  killing  those  who  assault  and  resist  them        -  785 

officers  killing  those  who  lly  from  arrest         -             .  786 

officers  dispersing  a  mob  in  case  of  a  riot,  &lc.             -  787 

s^aolers  and  their  assistants  killing  prisoners                -  788 

malefactores  in  parcis                ....  788 

ill  the  prevention  of  forcible  and  atrocious  crimes      -  789 
killing  persons  attempting  to  rob  or  murder,  or 

commit  burglary  ...  .790 

grounds  of  suspicion  of  felonious  design  >  791 
apparency  of  intent  ...  .792 
unless  manifest  felonious  intent  an  assault  will  not 

justify               ....             -  793 

the  necessity  must  not  be  caused  by  the  party  killing  793 

interference  by  third  persons  to  prevent  felonies  794 

in  cases  of  mutual  combats  and  affrays           -  794 

time  within  which  the  homicide  will  be  justifiable  794 
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PAQK 

HOP.BINDS, 

cutting  hop-binds  growing  on  poles  ^  .  -  1703 

HORSES, 

hone-stealing.     1176.  et  $equ, — And  see  Cattk- 
HOUSE, 

pulling  down  bouses,  &c.  by  persons  riotously  assembled  64 

mansion  or  dwelling-bouse,  what  so  considered.    913. — 

And  see  Burglary. 
robbery  and  larceny  in  a  dwelling-house,  &c.  no  brealdng 

of  the  house      ..-.--  979 

stealing  property  from  house  any  person  being  therein,  and 

put  in  fear         .--..-  979 

stealing  forty  shillings  in  a  dwelling-house,  or  out-house 

adjoining -  982    - 

as  to  the  dwelling-house  and  property  deposited  therein    982, 983 
bank  notes      ------  984 

indictment      ------  986 

HOUSE-BREAKING, 

in  the  night. — See  Burglary, 

in  the  day  time      ------  966 

aiders  and  accessories  -  -  -  -  966 

robbing  any  persons  in  their  dwelling-houses,  the  owner, 

&c.  being  within  .-.---  967 

robbing  in  any  booth  or  tent  in  any  fair  or  market  -  967 

aiders  and  accessories  ....  968 

robbing  any  bouse  in  the  day  time  any  person  being  therein  970 

breaking  into  house  in  the  day  time  and  stealing  to  5s.  v»- 

lue,  no  person  being  therein.    39  Eliz.  c.  16.    -  -  972 

a  breaking  necessary  under  this  statute  -  -  972 

what  a  dwelling-house,  out-house,  &c.  -  -  973 

property  taken  to  the  value  of  live  shillings  -  -  974 

no  person  in  the  house  at  the  time     -  -  -  974 

aiders  and  abettors     -    ,        -  -  -  -  976 

accessories     ------  977 

indictment      ------  977 

evidence  and  verdict  -  -  -  .    977^  978 

intent  to  break  bouses  and  steal,  &c.  -  .  -  64 

persons  apprehended  with  implements  of  house-breaking  959 

breaking,  entering  houses,  shops,  &c.  to  destroy  manufac- 
tures— See  tit.  Manufactures. 

I. 

IDEOTS, 

how  far  capable  of  committing  crimes  -  -  10,  et  sequ. 
proceedings  with  respect  to  lunatic  offenders  -  -  20 
disposal  of  persons  acquitted  on  account  of  insanity  -  21 
disposal  of  persons  found  insane  upon  arraignment,  trial,  &c.  31,  22 
persons  becoming  insane  after  conviction,  and  during  con- 
finement -.---.  22 
IDLENESS, 

offence  against  the  public  oeconomy           -            -            -  599 

▼Olf  II*  D 
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IGNORANCE, 

Bot  in  geiieni  ao  excoK  Ibr  iii—  .  .  «-  tt 

ILLBOAL  BROKERAGE, 

incKctiiieiil  and  endcnce    ...  -  -  IN 

mCLOSURES, 

of  injiinBf  aad  dcftroylai^  .  •  •  .         IIOS 

INCORRIGIBLE  ROGUES, 

ttftj  be  confined  iathshooM  of  comeHoft  •  •         619 

and  if  tiiej  empe  or  ofiend  agdn  are  gollQr  of  ftkngr         600 
INDECENCT, 

open  lewdDoM  and  indecent  exporare  are  indictaUe  4St 

INDICTABLE  OTFENCE8 ttf^«f- 

iekmiet     -  -  --  -  -  *• 

bjalatate      -  -  -  -  -  -      fift,W 

ndidemeanon       ...  -  -  -       68|8Q 

INDICTMENT, 

againit  acccworlea  .  .  .  *  •  ^wMm, 

Hbeb M 

liot  .....  -  .  38S 

for  lenflng  a  challengn^  renne    •  -  -  «  398 

Ibicible  entiT  and  detainer  •  -  -  .411 

diiocderly  iHMiwa  437 

nniaancet  in  feneral         .  .  -  .444 

tohigfawaji  .  .  •  -  -  .         4TI 

general  ime  or  fpecial  plea,  wlien  neceamy  *  41S 

trererae  of  obligation  to  repair  •  *  •  489 

special  plea  by  the  parish,  when  neceanuy    .  .  480 

niusances  to  public  bridges  -  -  -  •  515 

pleadings — special  plea,  kc.  ...  .    513, 514 

disobejing  orders  of  magistrates    -  -  .  •  527 

most  shew  that  an  order  was  made    -  -  *  527 

escapes  by  officers  .....  S39 

prisoQ-breakiog    -  -  -  -  -  •  551 

rescue       .....  •  .555 

for  aiding  and  assisting  an  escape  ...  564 

gaming      .....  •  .595 

usury         .....  .  .    600,602 

illegal  brokerage  ....  .  .604 

sum  laid  not  material  ....  604 

murder      -  •  -  -  -  -  .  677 

description  of  party  killed      -  ...  677 

manner  of  death  and  means  by  which  effected  -  677 

averment  of  malice  aforethought        ...  680 

manslaughter         .....  .  77O 

rape  ......  .807 

carnal  knowledge  of  cUldren  -  •  .  811 

sodomy      ......  .815 

forcible  abduction  of  females         ...  .827 

attempt  to  commit  murder  ...  .841 

maiming  under  the  CoTontry  act  -  -  -  .  850 

shooting    (Black  act)        ....  .854 
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PAOS 

INDICTBIENT, 

aflsaolt       -            -            -            .      I      .            .            .  870 

drawing  weapon  in  a  church          ....  874 

striking  in  courts  of  justice            ....  878 

assault  with  intent  to  rob  -  -  •  -  -    883,  888 

to  spoil  garments            •            -            -            -  891 

burglary    -  •  -  -  -  -  945,  ei  stq, 

allegation  that  the  fact  was  done  in  the  night             -  .  947 

allegation  as  to  the  house  and  name  of  the  owner      -  948 

terms  of  sat'-^rglarimuly  and  broke  and  entered         -  949 

laying  the  intent,  and  joining  burglary  and  larceny,  &c.  960 

robbery,  or  larceny,  from  churches  and  chapels    -            -  963 

breaking  house  in  the  day  time  and  stealing  to  the  ?alue  of  5s.     977 

robbery  in  a  dwelling-house — putting  in  fear         -            -  981 

stealing  forty  shillings  in  a  dwelling-house             -            -  985 

robbery     -..----  1027 

statement  of  the  place  where  robbery  committed       -  1028 
using  the  maiden  name  of  the  prosecutrix  who  had 

afterwards  married              ...            -  1029 

larceny      -            -            -            -            -            -            -  1146 

description  of  the  goods         -            -            -            -  1 147 

of  bank  notes      .....  1148 

cow  not  supported  by  evidence  of  stealing  heifer  1181 
embezzlement 

counts  for  larceny  may  be  joined        ...  1233 

statement  of'monies  or  bank  notes     ...  1236 

larceny  and  embezzlement  from  lodgings        -            -  1298 

the  contract  for  the  lodgings  must  be  stated  correctly    1298 

contract  with  a  married  woman  .            -            -  1298 

statement  of  the  goods  being  let  at  the  time  they 

were  stolen     -            -            -            .            .  1299 

contract  expired              ....  ]300 

receiving  stolen  goods, 

need  not  aver  that  the  principal  has  been  convicted  1313 

nor  that  the  principal  could  not  be  taken             -  1314 

need  not  state  the  attainder  of  the  principal         •  1314 

nor  the  time,  place,*  &c.  of  stealing        -            -  1315 
cheat  at  common  law, 

as  to  the  setting  forth  the  false  tokens  or  pretences  1380 
obtaining  money,  goods,  &c.  by  false  pretences, 

basket  well  described  as  a  parcel            -            -  1397 
averment  where  a  servant  was  cheated  of  his 

master^s  money             ....  1399 

statement  of  the  false  tokens  and  false  pretences  1400 

certainty  with  which  a  false  pretence  should  be  ^ 

stated     '         -             -            -            .            -  1401 

joining  several  defendants  in  the  same  indiotment  1402 
forgery, 

word "  falsely."               ....  1480 

forged  instrument  must  be  set  forth  in  words  and 

figures             .....  1481 

a  literal  variance  will  not  vitiate            •            •  1482 
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DTDICniENT, 

of  hying  it  to  be  >  wMm/mfwim^'  to  be^  i«.  14e 

die  word  vmrpart  mooim  wmI  oppean  on  tho  Cmo 

of  UieiiittniiBeiit       .           •           .            .  IM 

of  tiM  ftetement  of  tiM  inteat  to  d«firMii             -  1411 

not  pecewiiy  to  ttatc  tiic  iMwitir  of  the  CnmA    •  148S 

at  to  the  property  to  the  nontes,  tw.  OMght  tohe 

obtohied         .           •           .           *            -  14M 

where  the  perMM  defirendei  tie  •  coipontkB  1485 

'                   mdlctBont  on  e  itatate  miHt  ponee  the  wotdi  «f  it  1405 

where  pari  of  the  true  tortmrniait  alieied,  Sowgny 

nay  be  hU  of  the  whole        .            .            •  IM 

todfctoient  for  vftteitog  finrged  aotea  need  aet 

aver  to  whooi  they  were  ottered         -           -  1M0 

todktment  for  finrghig  a  receipt  aoNHt  cootafn  pro- 
per aTenneiits  of  the  patpoH,  kc        r            •  lOS 
anon  and  bomingf 

hidlctBient  apon  one  stalnte  and  o&nctt  profed 

witfato  another            ....  1074 

aTomtent  of  the  ownerdiipofthe  hooM,  Ik.      -  1617 
i^painit  bankmpta, 

objoctiont  to  an  Indictment  lor  not  aminadiiiin|  1747 

ntoety  m  frandng  Indictmenti  for  oSenoea  by  bME- 

mpts              .....  1740 

peijnry  and  sobomatioo  1779|  <t  a^   And  lee  Pmymjh  ^ 

oie'of  the  trnwcailo         ....  1731 
conspiracy  1819,  et  teq.    And  lee  Cowptraqpt. 
threatening  letters, 

must  set  forth  the  letter               -  •           -             -  1851 

and  must  allege  the  intent  of  the  writer  correctly  1851 
averment  of  au  intent  to  eitort  money  bad,  where 

the  intent  was  to  extort  a  bill  of  exchaitfe       -  1851 
INDICTABLE  OFFENCES, 

offences  of  a  public  nature              •            -            -       *     .  60 

attempts  to  commit  crimes             -            -            -             -  61, 64 

disobedience  to  a  statute                -            -            -            -  61, 66 

act  done  with  criminal  Intention  sufficient              -            -  63 

offences  created  by  statute  when  indictable            -             .  65 

not  indictable     -            -  66 

cases  not  indictable  enumerated    -  -  -  .  57^  et  9i^ 

nonfeazance  and  particular  wrong  not  In  general  indictoble  69 

trespasses  not  in  general  indictable            -            -            .  70 

INFANTS, 

committing  misdemeanors              -            -            .            .  2 

committing  capital  crimes              ....  3 

ten  years  old,  murder        -            -            -            .            .  5 

burglary  effected  by  means  of  an  infant     -            -             .  913 

how  far  statutes  extend  to  cases  of  infancy             •            .  8 

of  delaying  execution  where  an  infant  is  conyicted            -  9 

not  punishable  as  rioters  if  under  the  age  of  discretion  -  361 
destroying  infants  in  the  mothcr^s  womb  -  .  .  7%  gt  nf, 
unlawful  carnal  knowledge  of  female  children       -             •  BlOetttq. 

child  an  admissible  witness            -           -            -             .  811 
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wAom 
INFECTION, 

of  spreading  contagious  disorders  -  -  -ISletHq. 

murder  bj  infection  -  .  -  -  .    623, 668 

NFORMATION, 

for  sending  a  challenge,  when  granted      -            -            -  398 

INNS, 

disorderly  inns  or  alehouses  deemed  public  nuisances        -  431 

setting  up  new  inns            -            -            -        ^    -            -  431 

inn-keepers  refusing  to  receive  travellers              -            -  432 

INNUENDO, 

use  of  in  an  indictment  for  perjurr             ...  1788 

INTENTION, 

an  act  resting  in  bare  intention  not  indictable        -            -  61 
but  an  act  done,  and  a  criminal  intention  joined  thereto  are 

sufficient            -...-.  63 

intent  to  break  houses       .....  64 

IRON, 

stealing  iron  affixed  to  houses,  &c              ...  1099 
receiving  stolen  iron  1350,  et  seq.    And  see  JRecetverr. 

JURY, 

tampering  with  jurors        .....  239 

corrupting  and  influencing  jurors                ...  277 

JUSTICE  OF  PEACE, 

not  indictable  to  act  as  a  justice,  not  being  qualified          -  68 

granting  or  refusing  ale  licenses  improperly          -            -  215 
powers  to  disperse  unlawful  assemblies     ...    363, 373 

disobeying  orders  of  justices          ....  525 

K. 

KIDNAPPING, 

carrying  away  and  secreting  persons  ...  837 
KING, 

disobeying  his  commands  to  return  from  abroad,  stay  at  home,  kc,    130 

or  his  writ  of  ne  exeat  regno    -             -             -             -  130 

refusing  to  assist  the  king  for  the  public  good        -            -  130' 

L. 

LARCENY, 

description  of  larceny        .....  1031 

definition  of  larceny  -            -            -            .            .  1032 

grand  larceny             -             -             -            -            -  1031 

petit  larceny               .            .            .            -            -  1031 

of  the  taking  and  carrying  away 

actual  taking  and  trespass       ....  1033 

any  removal  sufficient             ....  1034 

entire  possession  by  the  thief  -             -            -             -  1034 

severance       ......  1035 

returning  the  goods  will  not  purge  the  offence            -  1036 

o(  the  animus  Jurandi              ....  1036 

cases  where  taking  only  a  trespass     ...  1036 


tllci      ,  "" 

- 1^                 QtUng  bonea  from  a  ataUa  ud  itdng  thmm  UOI 

tt          takh^  b;  uHstake  wllboid  uj  ivimu/mrmmii             -  1031 

aMMw  AiraadiMgatiTed  bjB  claim  wf  right                          •  IdV 

taiiag  con  bjr  gkaniog         ....  I5|0 

ifanT  doabt  of  tlic  right  ibe  conrt  ml)  iliFecl  bc^U 

,!-.*              I»l 1041 

iKt-          '*U>V  'V  An^g  Dol  UtUn;               ...  JMi 
tit5.                 bac^nr  craduMB  ukimg  orOclci  left  in  Ihtir 

coacua            .....  IPU 
);<{--               book  aotet  fouiul  bjr  prbonen  aad  conrarlcd  l« 

their  lue »M 

i'T  convenioa  of  monej  found  in  bureaa  dcliv«rad 

to  ■  carp«ftt«r               ....  1043 

%ii             oMmut/vrandi  oegatiTed  as  (o  doc  of  the  parties         -  1041 

»  I              taking  anito  livmina    ■        .      ■              -               •              -  I04t 

owner  dir<xting  Itis  >erTsnC  to  cnrnmnQicate   iritb 

(^  •!                  the  Ihicvcf  in  order  lo  detect  iben           -             -  KW 
laking  by  Ibe  <l«llver7  of  tbe  owaer   or  peraoo  aa- 

thorl/ed      --..--  iOSO 
'  Ar  i                    where  tbera  b  do  change  of  property  or  le^ 


bare  charge  or  custody,  or  special   use  odIj  of  ■ 

Ih*  (ood*  -  1050  I 

landlady  Beading  her  •eiTEtnt  to  get  change  I 

for  a  Dote  -  -  ■  lOa  I 

delivery  nhrrcthr  onnermniiins  preaent  lO&J  I 

delivery  where  the  owner  paru  wuh  tkt  proptriy  lOM 

riding  away  with  a  horse  lold  in  a  fair  -  lOM 

goods  delivered  by  a  tradesman  oo  purchase  VSA 

money  obtained  by  sharpers  by  betting        -  109T 
money  procured  by  uuog  tbe  Dame  of  an- 
other      ...            .            -1060 

hat  obteioed  by  false  pretences         -  .  1060 

stock-broker  getting  money,  be.  from  kii 

principal  ...  .  ]0£>I 

money  obtvned  in  tbe  name  of  another  as  a 

loan         •  -  '  -  .  1066 

delivery,  where  the  oiroer  dounot/iarl  viA  the  prvptrty 

but  only  with  (he  possession    .'  -  .  .  lOEl 

delivery  obtained /rauduj«nil«  with  intent  to  steal  1061 

pretending  to  purchase  silk  stockinga       -  .  106t 

procuring  goods  lo  be  delivered  to  prisoner  instead 

of  another  person         .            -             .             .  ]070 
obtaining  a  chest  of  tea  by  a  request  note  and  per- 
mit, &c.            -             -            -             -             ,  1011 
procuring  a  bill  by  pretending  to  discount  it        -  101S 
procuring  notes  by  pretendi^  lo  give  gold  for 

them   -'--..  1074 

obtaining  money  fraudulently  by  ciittin|r  cuds    •  I07S 

Erocunng  money  by  ringdropfiag  -  .  lOTE 

Iring  a  hone  oo  pretence  ot  joaraey  wd  selUng 

it loei 


INDEX.  laas 

PAOB 

LARCENY, 

obtainiDg  a  postchaise  by  hiring               *            -  1084 

frauduient  abuse  of  legal  process             -            -  1087 

goods  obtained  by  fraudulent  ejectment  -            -  1087 
delivery  of  goods  without  frauds  but  priTity  of  contract 

determined              .....  1088 
deliveiy  of  a  horse,  &c.  upon  hire  or  loan,  ktmd 

fide 1089 

contract  of  loan  determined         ...  1090 
conversion  of  goods  not  felony,  as  no  original  in- 
tent to  steal    ...            -            -  1090 
contract  determined  by  tortious  acts  of  bailee     -  1092 
carrier,  weaver,  &c.  taking  part  of  the  goods  de- 
livered them  ....            -  1092 
distinctions  in  the  carrier^s  case    -            -  1092 
of  goods  the  subject  of  larceny 

things  part  of  the  freehold              -            -            -  109d 

not  subjects  of  larceny  at  common  law    -            -  1095 
but  they  become  subjects  of  larceny  by  being 

severed            .            ...            -            -  1096 
statutes  relating  to  the  taking  of  things  part  of 

the  freehold    .....  1097 

black  lead               -            .            -            -  1097 

coals            .            •            -            •            -  1098 

lead  and  iron  affixed  to  houses,  &c.               -  1099 
copper,  brass,  bell   metal,  kc.    affixed  to 

houses,  &c.           ....  1100 
carrying  away  timber  trees  in  the  night-time, 

or  plucking  up  roots,  &c.              -            -  1103 

carrying  away,  &c.  timber  trees      -             -  1104 

carrying  away  roots,  shrubs  or  plants           -  1 105 

wood,  underwood,  &c.         -            -            .  1106 

com  or  grain  growing          -            -            -  1110 

robbing  orchards     .             -             -             -  1110 

turnips,  potatoes,  &c.           -            -             -  1111 

madder  roots           -            -             -            -  1111 

written  instruments    .            -            -             -            -  1112 

parchment  writings  concerning  the  realty    -  1112 

box  in  which  they  are  kept      -            -  1113 

records        .            -            •            -            •  1113 

choses  in  action      -            -            -            -  1114 

exchequer  orders  or  bills,  South  Sea  bonds, 

bank  notes,   East  India  bonds,    dividend 

warrants,  bills  and  notes                -             -  1114 

paper  and  stamps  of  notes  of  country  bankers  1116 

note  previously  prepared  by  the  prisoner    -  1119 

check  on  a  banker               -            -            -  1122 

animals,  birds  and  iish            -             -             -            -  1122 

domestic  animals      -            -            -            -  1122 

produce  of  domestic  animals            -            -  1123 

fera  naturoB               ...             -  1124 

unreclaimed             -                         -            -  1125 
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of  B  bckse  oalure,  terreU,  kc.             •            •  1 1ST 

dog% 1IS8 

of  the  own«nhJp  tif  the  ^umIs, 

jomt  tenaub  or  tenanu  in  commoo               ■             •  1129 

htuband  on  against  hia  wife  or  person  by  bar  delivery  1 130 

larceny  by  a  man  in  taking  lii!  own  gomb  from  bailee  1130 

ovmersliip  uol  divested  by  a  tortious  taking              -  1I3I 

wbcre  ipteial  proferty       •            •  1(32 

where  goods  b  custody  of  servantn            -  1133 

of  the  drii'rr  of  stage-conch            -               -  1 1S4 

of  the  cloaths,  &IC  of  cbildrea      -             -  1155 

property  in  «heep  laid  joinlly  in  grandtatber  nnd 

grMul  children    ■             .             -            ■             -  1136 
ptuKanon  of  goods  by  lurrivlng  partner  and  widow 

of  deceased  partner        .            .             -             .  1137 

ownership  of  game  by  unquuHfied  person    -  11S8 

of  treaiiire'^-drove,  estray,  wrecks,  tif.  1 138 

where  the  pciiran  of  the  owner  ii  nnknitxa  1 139 
itatemeut  of  such    ownership  in    the  in- 

■    dictinenl           -             .             .             .  1139 
ownership  of  goods  belonging  to  a  diurch,  shrotids, 

coffins,  &,c.           -             '             -             -             •  1140 

ownership  of  good«  of  a  deceased  penion    -  II4I 

ownership  under  pnrticulHr  ucls  of  parllumeni         -  I  US 

tools,  irapIemeDls,  ^.  belonging  to  counties   -  lUS 

gooda,  apparel,  be.  lor  the  use  of  the  poor       -  Hit 

miiiernlit  mid  timber  and  other  mnierinlt  used 

for  working  mines    -             -             -             -  1143 

property  of  the  Globe  Insurance  Company      -  1 143 

properly  of  corporations,  trustees,  tic.              •  1144 

of  the  indictment,           .....  i|46 

desciiptioDB  of  the  goods     -             .             .             .  1147 

of  bank  notes  -                          -            -             -  1148 

in  petit  larceny       -             -                          -             -  1 161 

trial — county     .---..  Hbl 

evidence,           ......  1154 

prisoner  must  account  for  the  possession  of  stolen 

property              .....  1154 

identity  of  the  property      ....  1155 

value  of  the  property          ....  USA 

goods  not  produced             ....  1156 

punishment       .--...  1157 
aggravated,  where  gooda  taken  by  robbery  or  bur- 
glary in  another  county  ....  HSl 

stealing  In  a  dwelling-house  to  the  value  of  forty  shillings  982 

as  to  the  dwelling-house     ....  988 

the  property  must  be  under  the  protecUon  of  the 

house       ......  983 

bank  notes             .....  984 

forty  shillings  at  one  time  ....  984 

indictment              .....  9^5 
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LARCENY, 

prisoner  indicted  for  barglary  may  be  found 
gailty  of  stealing  in  the  boose  to  the  value 
of  forty  shillings   .  .  -  -  985 

privately  stealing  to  the  valne  of  five  shillings  in  a  shop, 

ware-house,  coach-house  or  stable  -  -  -  1166 

stealing  from  the  person  not  amounting  to  robbery  -  1 1J3 

stealing  horses,  sheep  and  other  cattle,  1176  el  itq. — And 

see  Cattle. 
stealing  deer  1 184  el  ee^. — And  see  Deer. 
stealing  conies  1192  el  teq, — And  see  Conies. 
stealing  fish  1197  el  seq. — And  see  Fish. 
larceny  by  servants 

violent  and  riotous  spoil  on  their  maBtcr^s  deaths  1212 

going  away  with  goods  delivered  to  them  to  keep  1213 

of  the  goods  of  their  masters,  at  common  law  1217,  el  seq. 

but  the  goods  most  have  been  first  received 

into  the  master^s  possession      ...  1225 

otherwise  it  will  not  be  larceny  but  embezzlement 
See  Embezzlement. 
larceny  and  embezzlement  by  persons  in  the  post  office, 

stealing  letters,  &c.        .  .  -  •  .  1259 

And  see  Post  Office. 
larceny  and  embezzlement  of  naval  and  military  stores     1278,  el  seq. 

And  see  Public  Stores. 
larceny  and  embezzlement  of  cloth  and  other  manufactures  1285 

And  see  Manufactures. 
larceny  and  embezzlement  from  lodgings  -  -  1295,  etseq- 

And  see  Lodgings. 
LEAD, 

stealing  black  lead  .....  1097 

lead  and  iron,  &c.  affixed  to  houses,  kc.     ...  1099 

receiving  stolen  lead,  iron,  &c.  el  seq. — And  see  Receivers. 
LETTERS, 

Stealing  and  embezzling  letters,  &c.  1259,  et  seq. — And  see 
Post  Office. 
LEWDNESS, 

open  lewdness  and  indecent  exposure  indictable    -  -  438 

LIBEL, 

What  publications  in  general  are  libellous  -  •  302 

mode  of  expression  .....  303 

name  of  person  libelled  in  blanks  ...  304 

on  a  body  of  persons  .  .  .  .  .   305,  332 

actions  and  indictments  for  libels  co-extensive        -  -  305 

truth  no  justification  -  -  -  -  •  306 

proceedings  in  a  court  of  justice  not  libellous        -  -  307 

speeches  of  members  of  parliament  privileged       -  -  308 

how  far  the  publication  of  proceedings  in  courts  of  justice 
allowable  ......  309 

publication  of  ex  parte  proceedings  before  a  magistrate      -  310 

how  far  publications  of  proceedings  in  parliament  allowable  31 1 

publications  against  the  Christian  religion  -  -  312 
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LIBEL, 

tl(itnt{>«  Upon  thto  rabjeet         .  -  *  - 

diffrrt-nce*  nroptrdoa  upon  CMilroverted  poinli 

raligmit  anil  ilUpoMjonale  diacunlou  BlIowabLe 

pablicnlton*  uptimt  morality  •  -  -  -  ^'^ 

IIiD  coiullliillon  -  -  -  317 

the  king  ...  -  518 

■laliilp*  npon  thl«  mihJMit        -  -  -  319 

modem  doririnc         .  -  .  •  319 

ii)falu5t  Ike  too  hoineiof  parliament  -  Ml 

frovernineol  .  .  -  3St 

publicalioD?  how  (iir  political  meiourM  may  be  unTM*ed  3X3 

a^Mm*t  RiB^iInili»  anil  the  udmlnislralloa  of  jadw     3X5 

CAnpii  upon  thl«  "uhjfTt  ...  3J6 

i^lnol  privnlf  indkiiltinta       -  -  -  5<9 

r!i*c»  upon  lhi»  •ohjret  ...  53O 

rolli-ctrnfr  npon  a  mnn  in  r«»pecl  of  his  trade       -  S31 

Knernl  impiiIatioiH  npoo  a  body  of  men  -  33S 

Mrl  npon  livceaoH  person  ■  -  MS 

cotnmPnl*  upon  literary  proitnctioni    -  ■  333 

con&lcntlul  comrouniciilioas     -  -  -  334 

comiii<inlcattoo8  6otul/<'f,  or  In  the  coan>  of* 

proc««iliu^  .  .  .  _  335 

ajfaln*!  foreigner*  of  dlftincUon  •  -  331 

BfldcncG  on  a  pro«eculion  for  libel  ...  333 

of  the  makinif  and  pabHcation  of  a  libd  -  33S 

BCknoivledg'meat  at  the  defendant  -  •  340 

pnldimlion  by  prociirPmenl  of  another    -  -  340 

ngiilnii  hnnk-^ellera  nnil  (iropricKiM  of  tie «■  "papers  341 
production  of  tlie  Itbel  wUch  must  correapond 

nilh  indictment  ....  345 

depositions  not  evfdetKe  -  .  .  347 

evidence  on  prosecution  of  libel 

the  gazette  nnd  king^'s  proclamation  efidence  -  347 

preamble  of  an  act  ofparliameDi  when  eridence        -  347 

criminal  intention  of  the  defendant     -  -  .  347 

defendant's  evidence  -  •  -  -  -  948 

verdict      --•--.-.  549 

the  jury  find  upon  the  whole  matter  put  in  isaue        •  349 

jadgment  .-----.  349 

LODGINGS, 

larceny  and  embezzlement  from  lodgings,  q«.  offence  at 

common  law      -----  .  1X95 

offence  by  sintnte       .....  1295 

a  ready  furaished  house  not  a  lodging  -  .  tf.ie 

pawning  the  goods  let  with  lodgings  ...  1297 

Indictment 

contract  for  the  lodgings  mnst  be  correctly  otaled       -  1298 

contract  with  a  married  woman  ...  1298 

statement  of  the  goods  being  let  at  the  time  tliey  wen 

stolen  ......  ]!99 

coDtract  eipired        .....  130O 
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LOTTERIES, 

declared  to  be  public  nolsaoces.     ...            -  440 

LUNATICS,     .             -             .             -             .             .             -  iletseq. 

proceed! Dgs  with  respect  to  lunatic  offenders        «            •  20 

disposal  of  persons  acquitted  on  account  of  insanity            -  21 

disposal  of  persons  found  insane  on  arraignment,  trial,  kc.  21,  22 
persons  becoming  insane  aAer  conyiction  and  during  confinement    22 

M. 

MADDER  ROOTS, 

stealing,  and  destroying,  &c.          -            -            -            -  1112 
MAGISTRATES.    And  see  Justices. 

disobedience  to  orders  of  magistrates        ...  524  et  sea. 
MAIMINb, 

nature  of  the  offence          -            -            -            -            -  B41 

a  person  maiming  himself  may  be  punished    -            -  842 

no  accessories  in  mayhem      ....  843 
offences  by  statutes 

cutting  tongues  and  putting  out  eyes               -            -  844 

cutting  off  ears       ...••.  844 

Coventry  act — malicious  maiming  -  -  -  844  et  seq. 

purpose  and  malice  aforethought             -            -  846 

lying  in  wait       -            -            -            -            -  846 

kind  of  maiming  or  dbfiguring    .            -            -  848 

intention  to  maim  or  disfigure     ...  849 

aiders  and  abettors          -            -            -            -  849 

indictment           .            .            .            «            .  8bO 

maliciously  shooting  at  any  person     (Black  act)        -  8S0  et  seq. 

Sersons  aiding  and  assisting         ...  851 
eating  or  wounding  person  shipwrecked  with  in- 
tent to  kill       .            -            -            -            .  855 
maiming  and  killing  cattle      .             -            .              1682  et  seq. 
And  see  Cattle, 
MAINTENANCE, 

description  of  maintenance             ....  266 

when  justifiable     -            -            -.           -            -            -  268 

punishment            .            ,            .            -            ^            .  275 
MALICE, 

express  or  impHbd  by  law              ....  613,614 

description  of  malice  in  a  legal  sense  -  614  note  (t) 

MANSLAUGHTER, 

aiders,  abettors,  and  accessories     ...            -  699 
cases  of  manslaughter 

provocations  -             -            r    •         -            -            -  700 

words      .--.-.  701 

assault     ......  702 

restraint  of  liberty           -            -            -             -  703 

detecting  adulterer          ....  704 

slight  provocations  allowed  to  extenuate  in  some  cases     704 

ducking  a  pickpocket          ...  705 

father  taking  up  the  quarrel  of  his  son        -  705 
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MANSLAUGHTER, 

InstnimeDts  used,  not  dangerous       .            -  TOS 

no  excive  if  sought  for  '-            -             -             -  707 

or  if  there  be  cooling  time                -             -  707 

within  the  statute  of  stabbing              -             -             -  TOTtfMf. 

lenient  constmctions  of  the  statute           -             -  706 

no  accej^sories,  nor  aiders,  and  abettors  -             -  710 

constractions  of  the  statute          -             -             -  710tf«f. 

mutual  combat, 

sudden  quarrel  -  -  -  -  -  714 
first  blow  immaterial,  if  qnarrel  sudden  and  com- 
bat eqnaJ  -  -  -  -  •  -  71S 
combat  equal,  and  use  of  deadly  weapons  nAnrwaids  716 
third  person  interfering  on  the  combat  of  others  719 
blow  Intended  for  one  person  lighting  upon  another  721 
resistance  to  o£Bcers  and  private  persons  authorized, 
authoritj  of  t>fficers  and  others  to  arrest,  in  cases 

of  felony          ...             -             -  723 
authority  of  private  persons  to  arrest  &c.  in  cases 

of  felony          -----  725 

authority  to  arrest  in  cases  of  misdemeanors       -  726 

of  apprehending  night-wallcers         -            •  726 

officers  taking  opposite  parties         -             -  728 

private  persons  interposing  in  sudden  affrays         ^29 

authority  to  arrest,  and  imprison  in  civil  suits    -  729 

authority  to  impress  seamen        -            -             -  730 

the  officer  arresting  must  be  within  his  district  -  752 

legality  of  process            -             -              -              -  733 

blank  warrants  illegal           -              .              .  734  ^  teq. 

notice  of  the  authority  to  arrest                -             -  737 

by  officers  interposing  in  riots  and  affirays    -  738 

in  the  case  of  third  person  interposing          -  739 

before  doors  are  broken  open           -             -  741 

by  private  bailiff     -             -              -              -  "42 

regularity  of  the  proceedings      -              -             -  743 

right  of  officers  to  break  windows  or  doors  to  arrest  143  etse(j. 

interference  by  third  person  where  arrest  illegal  749 

criminal  unlawful  or  wanton  acts 

heedless  and  incautious  acts         -             -             -  7d4 

blow  aimed  at  one  person  kills  another  -             -  753 

acts  generally  incautious              -              -              -  755 

death  from  acts  of  trespass           -              -              .  75t> 

death  happening  at  lawful  sports               -              -  756 

several  persons  joining  in  unlawful  act    -              .  758 
lawful  act  criminally  or  improperly  performed,  or  act 
done  without  authority 

officers  of  justice  acting  improperly         -              -  759 

upon  resistance        -            -             -             -  761 

or  upon  the  flight  of  the  party  arrested         -  761 

arresting  out  of  his  district                -              -  763 

pressing  for  the  sea  service  in  an  improper  manner       762 

correction  in /bro  cfome^f ICO          ...  764ffie^- 
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MANSLAUGHTER, 

persons  following  their  common  occupations  im- 
properly -----  768 

indictment      ------  770 

judgment  and  panishment      -  -  -  -  771 

BiARRI  \GE, 

haying  a  plurality  of  wi? es  at  the  same  time        •  •  28S  et  nq. 

And  see  Bigamy, 
marriage  act  -  -  -  -  •  -  290 

in  an  assumed  name  -  -  -  -  -        .    293 

consent  of  parents  -----  294 

in  a  chapel  erected  since  the  marriage  act  -  •  296 

in  Scotland  and  in  foreign  countries  -  -  .  297 

marriage  of  lunatics  void  -----  299 

clandestine  marriage  .  .  -  .  •  833 

marriages  of  the  royal  family        -  -  -  -  834 

MARRIED  WOMAN, 

See  Feme  Covert. 
how  far  excused  from  crime  hy  the  coercion  of  her  hus- 
band      -  -  -  -  -  --23«t  Mf . 

MASTIFF, 

unmuzzled  in  the  streets  said  to  be  a  common  nuisance  439 

MAYHEM, BAl  eiseq. 

And  see  Maimmg. 
MILFORD  HAVEN, 

concurrent  jurisdiction  of  the  common  law  and  ad- 
miralty -----  146 

MILK, 

stealing  milk  -  -     .       -  .  -  -  1123 

MILLBANK, 

general  penitentiary — frauds  by  officers  -  -  220 

MISCARRIAGE  OF  WOMEN, 

destruction  of  infants  in  the  womb,  offence  at  common  law  796 

administering  poison,  &c.  to  procure  the   miscarriage  of 

women  quick  with  child  -  .  -  -  796 

administering   medicines,  &c.  to  women   not  quick   with 
child,  to  procure  miscarriage    -  -  -  -  797 

MISDEMEANORS, 

description  of         -----  -       69,  60 

attempts  to  commit  -  -  -  -  -61,  62 

soliciting  to  commit  a  felony  -  ...  -  62 

compounding  misdemeanors  ...  -  210 

MISPRISION, 

considerable   misdemeanor  ...  -  60 

of  felony '     -  -     60,  209 

MONEY, 

counterfeiting,  71  et  teq. — And  see  Coin. 
milled  money,  110,  111. 
MONSTER, 

shewing  a  being  of  monstrous  shape  foi;  money  is  a  misde- 
meanor -..--.  438 
MURDER.— And  see  Petit  Treason. 

definition  of  the  crime       -  -  -  -  -  613 


£R, 
^Ikt- pr«>fM>nM    ...  -  -  '  eiiHitq. 

|»rtj  kilting         -           -            .           .           .            -  616 

pBrtj  killeil          -          -          .          -           .           -  en 

cfaildrrn  in  the  mothM^t  womb           ...  611 

IwtanI  chiUren  .  .,  ■  .  .61* 

■torn  of  killing 619 

bj  n^ltence  umI  lunb  unge  to  kppnnlkc                -  fiM 

ly  perjwy 

b]f  n»£cioM             ,           r           .           .            -  DM 

b5inr«clloo 6S3 

by  npt          .....            .  6£3 

tioM  oTdMlh         ....                        -  6t4 

trvaUnvnt  ofwoondB          .                          ...  6tl 

hJIUnf  n  prrum  laboori^  andc               1    -             •             -  6>l 

fTOM  caM*  of  murd'^— poifooli^  _             .             -             _  Sift 

■eir  murder— ;/*Jo  it  m     •                                   -           -  SSS 

■^n  Md  •b«llm            .           .           .           -           -  6!t 

iri«  bcftira  ib«  bet             ...            -  689 

■fter  the  &el  .....  UO 

630 

prvvncatlon     ....--  631 

wnnk,  ifetlure*,  Stc.          ...               -  65* 

BMault ft» 

peTNinal  r>>*tniinl  aDdcMrrJoa  -            -             -  6^ 
jlig-htcr  kiiiili!    of  jironTalion,  mode  of  reaent- 

toeal,  and  nature  of  the  iDstrament  used          -  636 

DO  defence  wbere  eipren  malice             -             .  .638 

sought  by  Ibe  part;  .killing          ...  G4i 

will  not  arail  if  there  be  cooling  tima    -            .  64C 

matgal  conbat, 

deliberate  duel     .  .  -  .644 

upon  sudden  quarrels      -             -       ^    •             -  646 

nodue    advantage,  or  violent  condnet  of 

party  killing    ....    646,  647 

pretended  or  counterfeit  reconciUation             -  649 

retistnnce  to  officers,  and  private  persons  authorised     650,  6&1 

general  rale         .....  658 

quentions  aa  to  autboriljr,  legal  proceedii^is,    tuc  653 

And  see  BSaiuUmghler. 
ai  to  person*  taking  part  in  the  reaititaiice  B63  M  Mf 

prosecutions  of  criminal,  unlawful  or  waoton  acti 

particular  malice  to  one  individual  falling  npOB 

another             .....  6&t 

generalroalice  or  depraved  iDclination  to  miKUef  6C0 

uolnwrul  act  dooe  wilh  felonious  intent    .            .  GtiO 

act  latending  bodily  harm            ...  661 
act  done  by  persona  joining  in  untawlul  enterprise    661)  66!^ 
in  prosecution  of  purpose  for  which  the  pu^ 

ty  assembled        .           .           .           -  6C 
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MURDER, 

lawful  act  criminally  or  improperly  performed,  or  act 
done  without  authority, 

officers  of  justice  acting  improperly        -            -  605 

duress  of  imprisonment  by  gaolers           -            ?  667 

officers  executing  criminals  improperly  -            -  669 

correction  «i  Jwro  damettico        -            -             -  670 

persons  following  their  common  occupations       -  671 

indictment  and  coroner^s  inquisition    -        -            -            -  671 
place  where  offender  must  be  indicted       -            -            -       •    672 

trial  afler  examination  before  the  king^s  council    -            -  675 

where  wound,  &c.  at  sea,  and  death  on  shore,  kc.       -  676 

form  of  the  indictment       .....  677 

description  of  the  party  killed            ...  677 
statements,  manner  of  death,  and  means  by  which  ef- 
fected        -             -            -             -             -             •  677  et  9tq, 

averment  of  riia/tee,  &c.           •             •             -             .  680 

finding  the  bill  by  the  grand  jury              ...  681 

arraignment          -             .....  681 
evidence                -            •            .            •            -            -  681  el  uq, 

that  the  body  of  the  deceased  has  been  found              -  682 

proof  of  averments  in  the  indictment              -             -  683 

verdict  of  manslaughter     .            .            <             -            -  684 

of  concealment  of  the  birth  of  bastard  children            -  636 

judgment  and  execution    -            •            -            •            -  688 

sentence  to  be  pronounced  immediately              -  689 

form  of  the  sentence       «...  6U0 

after  removal  of  the  indictment  to  the  court  of  K.B.  692 

time  of  execution             ....  688 

execution  may  be  stayed              -            -            -  691 

treatment  of  murderers  after  conviction               -  691 

disposal  of  the  bodies  of  murderers          -            -  688 
bodies  may  be  hung  in  chains,  but  not  buried  till 

after  dissection            ....  689 

attempts  to  murder              -            -            -            -            -  841 
And  see  Maiming. 

N.  * 

NEGLIGENCE, 

by  public  officers   -             -            -             -             -             -  217 

neglecting,  &c.  to  deliver  election  writs    ...  247 

NEWS, 

publish  false  news  or  tales         -     -            -            -            -  319 

NEW  TRIAL, 

not  allowed  in  a  criminal  case        ....     483,  484 

qu.  as  to  new  trial  after  acquittal  on  nuisances  to  highways  484 

NIGHT  WALKERS, 

of  apprehending  night-walkers       ....  726 
indictable                .....            727,  note  (t) 

NOISE, 

noise  in  the  night  by  a  speaking  trumpet  holden  to  be  a 

nuisance             ......  439 


rOS  MENTIS 

-  lOMMf. 

e»     -                                          •          '           •  II  tttof. 

-Jfttnk         ....--  II 

NCE  AND  PABTICULAB  WRONG, 

mn.]  InificUbk     -             .             -            .             .  69 

— Se«  alio  Hi^Anrdyi,  Rivtrt  ud  fin^M. 

itica  public  and  pri* ilr           ...             -  IfT 

c  naiwik.*  only  imliclnblo     .             -            -             -  ATJ 

jJTe  tradr*  anil  manufttcturci               -            -             -  4SB 

l>awder  M)d  combiutlblH          ....  ua 

norlu  .'..-.  .430 

■□■urderly  Inns       .....             •  U) 

bawdy  ho u««i         •             -             -             ■             -             -  433 

moo  K«mii>K  honeci     -            -           -            .            -  433 

cockpit*          ------  434 

louMR  Hnd  «(Be«*  for  rop«  daiicpra      -            .             -  454,436 

•«ding*  conr.i      ng  diiorderljr  howM              -            -  436 

lewdnex  ■«'       drccnt  oipoture         -             •             -  43S 

r— inff  *  nt         rr  lor  money        ....  438 


.  ..I  IDC  nijthl  with  a  speaking  trumpet  -  -  439 

olinfr   InfccUol  ....  -      147,439 


prohibition  of  noisances     -            -           .           -            -  444 
lodlctmeDt             .....            .444 

len^h  of  Its  exitteoce  DO  defence               ...  445 

no  length  of  time  will  legalize  a  public  aniaance        .  446 

Ju<%meot  io  caaeaofDulaance         ....  446 

costs  after  removal  bj  ctrtiorari    ...  .447 

O. 

OATHK, 

administering  or  taking  unlawful  oaths       ...  £00 
OBSTRUCTING  PROCEbS,  519,  a  le^.— And  see  Pneeti. 
OFFENCES, 

when  indictable,  56,  tt  nq.  and  see  IndietabU  Offtiuxt. 
OFFICERS, 

mitbehaTlonr  by  pubUc  officers  indictable               -             .  60,  !13 

refusal  to  execiiie  o%ces   -            .            •            ~             .  fSS 

officers  of  the  customs,  lie.  taking  bribes  •             -             •  240 

offences  by  persons  in  office            ....  glSdMf- 

oppression  by  public  officers          ....  114 

justices  granting  or  refusing  ale  licenses  impropcrty           -  SIS 

gaolers  iorclng  persons  to  give  evidence  .             .             .  XI6 

misfeazance  by  overseen  of  the  poor        -             -             .  £16 

negligence  by  public  officers          .             .             -             .  217 
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PAOX 

LOTTERIES, 

declared  to  be  public  nuisaoces.     ...            -  440 

LUNATICS,     .             - il  etseq. 

proceedings  with  respect  to  lunatic  offenden        -            •  20 

disposal  of  persons  acquitted  on  account  of  insanity            -  21 

disposal  of  persons  found  insane  on  arraignment,  trial,  kc,  21,  22 
persons  becoming  insane  aAer  conviction  and  during  confinement    22 

M. 

MADDER  ROOTS, 

stealing,  and  destroying,  &c.          -            -            -            -  1112 

MAGISTRATES.    And  see  Jiattcef. 

disobedience  to  orders  of  magistrates        ...  524  et  sea. 
MAIMINb, 

nature  of  the  offence          •            -            -            -            -  B41 

a  person  maiming  himself  may  be  punished    -            -  842 

no  accessories  in  mayhem      ...            -  843 
offences  by  statutes 

cutting  tongues  and  putting  out  eyes               -            -  844 

cutting  off  ears       ......  844 

Coventry  act — malidoos  maiming              -            -            -  844  et  $eq. 

purpose  and  malice  aforethought             -            -  846 

lying  in  wait       -            -            -            -            -  846 

kind  of  maiming  or  disfiguring    ...  848 
intention  to  maim  or  disfigure     ...  849 
aiders  and  abettors          -            -            ...  849 
indictment           .            .            .            «             .  8bO 
maliciously  shooting  at  any  person     (Black  act)        -  8S0  et  teq. 
persons  aiding  and  assisting        ...  851 
beating  or  wounding  person  shipwrecked  with  in- 
tent to  kill       .            -            -            .            .  855 
maiming  and  killing  cattle      ...              1682  et  aeq. 
And  see  Cattle, 
MAINTENANCE, 

description  of  maintenance             ....  266 

when  justifiable     -            -            -.           -            -            -  268 

punishment            ...            -            ^             -  275 
MALICE, 

express  or  impHbd  by  law              ....  613,614 

description  of  malice  in  a  legal  sense  -  614  note  (t) 

MANSLAUGHTER, 

aiders,  abettors,  and  accessories     -            -            -            .  699 
cases  of  manslaughter 

provocations  -             -            r    •         -            -             -  700 

words      ......  701 

assault     .-.-.-  702 

restraint  of  liberty           -            -            -             -  703 

detecting  adulterer          ....  704 

slight  provocations  allowed  to  extenuate  in  some  cases    704 

ducking  a  pickpocket          ...  705 

father  taking  up  the  quarrel  of  his  son        -  705 


:« oforder  orj(Mtk«*    .  -  •  - 

•erirlce  of  the  order                        -             -  M6 

luihclmi-uL,  iic.      •                         ■            •  fi*' 
r  THE  POOR, 

»               pr  mlsfeuaoce  in  liwir  offices              •             -  81^ 

t. 

■  poriih  wilb  |>saprn  fnnOuleDtly      -            -  69 

-^—               I        im  franitalcntly  Into  a  parish    .             -             -  69 

\                              I  wllU  a  lodging                      •             -  1*91 

I                           u(  another  witliout  hU  conaeot              -  1297 
.^HHMMtf  lu  uvprcbpnd  partoM  who  offer  to  psmt  atotcB 

..             -             -             -  1361 

iDrmatiniu  open     -            •             -  21 1 
IBORNATION  OF  PERJURy, 

ly  _j  ^e  common  law           ....  \^6S 

natiuD  of  [leijury  by  the  common  lair             •             •  ITSC 

.dbe  oath  must  be  wlirul          ....  1763 

ui  nwj  commit  perjury  m  nwcnring  Uut  he  ialtcvcf  a 

.,cl,  kc.              ..-.-.  1158 

the  oalh  must  be  false        •             .             .            ■             -  1754 

uiid  lakt-n  in  a  Juilklal  pnx-'eodliig                ...  1754 

and  before  a  competent  jnrindiclion            -             •             -  1766 

and  it  mnst  be  materiBt  to  the  question  dependhig              •  1767 

a  man  ma^  be  perjured  by  oath  taken  in  Mi  own  cause     -  1769 

a  false  vtrdict  is  not  perjury           ....  \lb9 

not  necesaary  that  the  oath  should  be  credited      -             -  1769 
falae  oalh  Indictable  in  aorae  cases,  thoi^h  not  aaiputbltt 

as  perjury           ......  |760 

statutes  relating  to  perjury 

procnring  any  wilness  to  comotit  perjary  in  any  suit,  be  1160 

persons  committiog;  peijury  in  the  courts  mentioned  •  1761 
perjury  and  sohomatlon  made  punishable  by  impriaonmeot 

or  transportation             .....  1763 

false  affirmations  of  Quakers               -             •             -  1764 

perjury  in  respect  of  life  annuities     -             •             -  1766 

exchequer  bills   .....  1766 

duties  of  customs  or  excise          ...  n66 

passengers  to  forei^  settlements             -             -  1767 

sUmp  duties        -             •             ...             .  1767 

narai  stores        .             -             ,             .             .  ]768 

affidavits  for  the  Irish  courts       ...  1769 

wills  and  letters  of  attorney  of  seamen  and  marine!  1169 

perjury  by  the  mutiny  acts         ...  1770 

and  in-naTal  courts  martial                          -  1770 

quarantine          -            .            .           .            .  i77l> 
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proceedings  with  respect  to  lunatic  offenders        -            •  20 

disposal  of  persons  acquitted  on  account  of  insanity            -  21 

disposal  of  persons  found  insane  on  arraignment,  trial,  &c.  21,  22 
persons  becoming  insane  aAer  conviction  and  during  confinement    22 

M. 

MADDER  ROOTS, 

stealing,  and  destroying,  &c.          -            -            -            -  1112 
MAGISTRATES.    And  see  Jiattcef. 

disobedience  to  orders  of  magistrates        ...  524  et  nq> 
MAIMINb, 

nature  of  the  offence          •            -            -            -            -  841 

a  person  maiming  himself  may  be  punished    •            -  842 

no  accessories  in  mayhem      ...            -  843 
offences  by  statutes 

cutting  tongues  and  putting  out  eyes               -            -  844 
cutting  off  ears       ...••-  844 
Coventry  act — malicious  maiming             -      '      -            -  844  ti  seq. 
purpose  and  malice  aforethought             -            -  846 
lying  in  wait       -            -            -            -            -  846 
kind  of  maiming  or  disfiguring    ...  848 
intention  to  maim  or  disfigure     ...  849 
aiders  and  abettors          -            -            ...  849 
indictment            .            .            .            «             .  8bO 
maliciously  shooting  at  any  person     (Black  act)        -  8S0  ei  ieq. 
persons  aiding  and  assisting        ...  851 
beating  or  wounding  person  shipwrecked  with  in- 
tent to  kill       -            -            -            ..  855 
maiming  and  killing  cattle      ...              1682  et  teq. 
And  see  Cattle. 
MAINTENANCE, 

description  of  maintenance             ....  266 

when  justifiable     -            -            -.           -            -            -  268 

punishment            .            -             -            .            ^            .  275 
MALICE, 

express  or  impHbd  by  law              ....  613,614 
description  of  malice  in  a  legal  sense              -            614  note  (t) 
MANSLAUGHTER, 

aiders,  abettors,  and  accessories     ....  699 
cases  of  manslaughter 

provocations  -            -            r    •        -            -            -  700 

words      -.--.-  701 

assault     -...--  702 

restraint  of  liberty           -            -            -             -  703 

detecting  adulterer          ....  704 
slight  provocations  allowed  to  extenuate  in  some  cases     704 

ducking  a  pickpocket          ...  705 

father  taking  up  the  quarrel  of  his  son        -  705 


1»M  INDBX, 

PACS 

PIRACY, 

ibrciblj  entering  merchant  ships  ud  destroying  goodi  137 

ransoming  iilfgdly  neutral  ships   .           -            •            -  138 

cases  of  ^racj      ------  1S9, 140 

accessories             -            -            .           -            .            -  140 

cleqgr       -----            -            -  1« 

places  where  the  offence  may  be  committed          -            -  143 

shooting  from  the  land,  or  kuliqg  on  the  aea          ->            -  145 
coDcnrrent  jnrisdiction  of  the  common  law,  and  ndminlty 

in  Milford-haTen .146 

court  by  which  the  ofisnce  mny  be  tried  -           *            -  147 
PLAOUE, 

persons  infected  gol^g  abroad  and  infectliy  ethers  157 
PLAYHOUSES, 

may  become  commoa  nidsances    -           -            -            -  431 

penormance  of  an  obscene  piqr    -           .            -            -  317 
POLYGAMY,  283,  eljef.— And  see  Bigom^ 
POST  OFFICE, 

embexnlement  and  stealing  of  letters  or  their  coBtOMls  by 

persons  in  the  Post-office           -           -             -            -  1259 

fOJJSb  BREACH, 

on.  If  Indictable      ....             .            .  623 

PRINCIPALS, 

In  the  first  degree             .           -           .            •            -  29 

in  the  second  degree — aiders  and  abettors  i>            -  29  cl  it^ 

.  most  be  present  at  the  fact  committed             «            -  30, 2ft 

V       prosecollng  some  onlawful  purpose      -          -            .  31 

haFing  a  general  resolation  against  all  oppoaers          -  32 

pqaishmeDt  of,  as  principals  in  the  first  degpree           -  S^etttq- 

all  are  principals  in  riot    ...             -            -  ^5 

PRISON  BREAKING.— And  see  Rescue  and  Escape. 

by  the  party  confioed        .....  bA6etseq. 

what  a  prison        ....              -            .  546 

regularity  of  imprlsonmeDt            -            -             -            -  547 

nature  of  the  crime  for  which  the  party  was  imprisoned  548 

natare  of  the  brealiing        ...             .            .  549 

proceedii^           ....             .            .  550 

indictment  and  punishment             -            -             .             .  551 
escaping,  &c.  alter  sentence  of  transportation,  565  et  seq. — 
And  see  TrmuporUUion. 
fRIVATE  PERSONS,. 

right  to  suppress  affrays    -            -            -             .            .  392,  $51 
qu,  their  right  to  enter  with  force  where  they  have  legal 

title        .....  .  -409 

bringing  felons  to  justice                -            -             -             -  651 

authority  to  arrest  in  cases  of  felony          ...  nox  TO 

PROCESS,  ^ 

obstructing  process            ....  519e(Kf- 

opposing  arrest  upon  criminal  process       -  -  .519 

obstructing  process  by  rescue  of  the  party  arrested             .  522 
rescuing  goods  distrained  pound  breach,  lie           -             .523 
PUBLIC  STORES, 

having  charge  of  warlike  stores  and  embezzling  them  to 
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PAOS 

PUBLIC   STORES, 

20*.  value          -            -            -            -            -            -  1278 

embezzling  cordage,  &c.    .            .            -            -            •  1279 

embezzlemeats  uoder  the  value  of  20f.  •  ^  .  1280 
summary  proceedings  for  embezzlement  of  naval  stores 

under  20f.          -            -            -            -            -            -  .1280 

apprehension  of  persons  .stealing  or  embezzling   naval 

stores  .----••  1282 
persons  employed  in  the  care  of  military  stores,  &c.  em* 

bezzling,  may  be  tried  by  court  martial              -            -  1283 

receiving  or  having  possession  of  pvblic  stores      •            -  1 322 


QUARANTINE, 

ships,  &c.  liable  to  -  -  -  -  -  149 
commanders,  &c.  not  disclosing  infection  -  •  161 
refusing  or  neglecting  to  repair  to  the  lazaret,  &c.  -  151 
permitting  persons,  ships,  &c.  to  depart  from  the  laza- 
ret, &c.  -  -  -  •  -  152 
escaping  without  performing  quarantine  -  -  -  152 
conveying  or  secreting  goods,  &c.  frpm  vessel  or  lazaret,  &c.  152,  153 
quitting  ship  liable  to  perform  quarantine  -  •  153 
evidence  •...-•  15B  el  #tg. 
\      place  of  trial          ------  155 

QUARTER  SESSIONS, 

have  DO  jurisdiction  on  statute  relating  to  usury     -            -  601 

R. 

RAPE, 

definition  of  the  offence    -            -            -'           -            -  800 

aiders  and  accessaries        -            ...            -  801 

persous  capable  of  committing  rape           •            •            -  801 

persons  on  whom  rape  may  be  committed             -           -  802 

of  the  carnal  luiow ledge    ...            -            -  808 

emissio  seminis        .-..--  803 

indictment              --...-  807 

evidence    --...--  808 

punishment            ------  609 

assault  with  intent  to  ravish           -            .            .            .  809 

carnal  knowledge  of  female  children           ...  8|0 
RECEIVERS  OF  STOLEN  GOODS,. 

offence  of  receiving  stolen  goods  misdemeanor  at  common 

law         .....-•  1301 
receivers  now  punishable  by  statutes  as  accessories  after 

the  fact  -            -            -            -            .            -            -  1301 

no  receivers  in  petit  larceny          ....  1303 
receiver  cannot  be  convicted  as  accessory,  miless  princi{Mil 

be  convicted      ......  1303 

hot  receivers  may  be  punished  for  misdemeanor  though 

thief  not  convicted        -            -            -                        -  1303 
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RECEIVERS  OF  STOLEN  GOODS, 

penoDS  hmviog  stolen  goods  in  ooitodj  being  privy,  Ice 

guilty  of  misdeineanor   -----  1306 

peisons  carrying,  &c.  stolen  goods  in  the  night  goiity  of 

misdemeanor      ...  -  -  -         1307 

Gonstroction  of  the  statute  as  to  sheep  and  animals,  and  as 

to  money  and  bank  notes  ....         1308 

distinction  between  a  receiver  and  principal  tliief  -         1309 

not  necessary  that  a  receiver  shoald  actimlly  porchne  the 

goods -         1312 

'receiving  goods  stolen  by  persons  imJbimm  -  1313 


need  not  aver  that  the  principal  has  been  convicted  1313 

nor  that  the  principal  conld  not  be  taiien       -            -  1314 

need  not  state  the  ottotiuler  of  the  principal    -            -  1314 

nor  time,  place,  lie.  of  the  stealing    -            .            .  1315 
and  may  state  the  tiling  received  differently  from 

tl»t  which  was  stolen         ....  1315 

trial  of  offenders  receiving  goods  stolen  in  other  psurta  of 

the  kingdom      ....            .            .  1315 

evidence  of  guilty  knowledge  and  of  conviction  of  princi- 
pal          -            -  1316 

principal  felon  a  witness  -  -  .1317 

receiver  may  controvert  the  guilt  of  the  principal      -  1317 

punishment           ......  i317 

taking  a  reward  to  help  to  stolen  goods — advertising,  re- 
wards, &c.  -  -  -  •  -  1518,  IMO 

receiving  lead,  iron,  &c.  affixed  to  houses,  Sic.       -            -  1099 

copper,  brass,  &c.  affixed  to  houses,  &c.     -             -             -  1100 

roots,  shrubs,  &c.  plucked  up  in  the  night  time     -             -  1104 

public  stores,  receiving  or  having  them  in  possession         -  13?8 
And  see  i^ublic  Stores, 
RECORDS, 

forging,  avoiding,  &c.  records,  and  judicial  process            -  1517 
stealing  or  avoiding,  &c.  records,  writs,  kc  whereby  judg- 
ment shall  be  reversed  -            -            -             -             1113,  1518 

indictment              ....             .             .  1519 

judge,  &c.  falsely  entering  pleas    -            -             .             -  1520 
acknowledging  tines,  bails,  &c.  in  the  name  of  another       -  1520 
forging  the  hand  of  the  receiver  of  prednes  at  the  aliena- 
tion office           ....             .             .  1521 

RELIGIOUS  ASSEMBLIES, 

contemptuously,  &c.  disquieting  or  disturbing         -  .  404  et  nq. 

RESCUE. — And  see  Prison  breaking  and  Escape. 

obstructing  process  by  rescue  of  party  arrested      .             .  52£ 

rescuing  goods  distrained  ....             -  523 

freeing  another  from  arrest  or  imprisonment          -             .  553 

kind  of  prison — imprisonment,  &c.      -             -             .  553 

rescuer  may  be  guilty  of  high  treason       -             -             .  554 

breaking  of  prison  not  felony  unless  prisoners  escape         -  554 

proceedings  in  cases  of  rescue       ....  554^  555 

indictment      .....  .555 

punishment    ...  -  .  .555 
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RESCUE, 

aiding  a  prisoner  to  escape  ...  * 

statute  concerning  rescuing  prisoners  or  aiding  them  to  es- 
cape      -.----- 

rescuing  persons  in  custody  for  offences  ag^ainst  the  Black 
act  ------  - 

rescuing  persons  in  custody  for  murder      ... 
rescuing  the  body  of  a  murderer    -  .  .  . 

aiding  a  prisoner  committed  or  convicted  of  treason  or  fe- 
lony to  escape     -----. 

aiding  a  prisoner  committed  or  convicted  for  petty  larceny 
or  confined  for  debt        -  -  -  -  . 

conveying  any  disguise  or  instruments  into  prison  to  aid  es- 
capes    .----.- 

assisting  persons  charged  with  treason  or  felony  in  attempt 
to  escape  ...... 

construction  of  16  G.  11.  c'  31. 

indictment  on  that  statute       .... 

rescuing  a  prisoner  from  courts  of  justice 
REVENUE  LAWS, 

offences  against      ..... 

RING-DROPPING, 

procuring  money,  &c  by  such  practice  is  larceny 
RINGING  THE  CHANGES, 

mode  of  uttering  counterfeit  coin  .  .  -  - 

RIOT, 

definition  of  -----  - 

no  riot  where  the  assembling  is  authorized  by  law 
how  far  the  object  must  be  of  a  private  nature 
degree  of  violence  or  terror  -  -  •  . 

assemblies  at  wakes,  &c.  not  riotous 
nor  an  assembly  to  claim  a  right         ... 
but  the  legality  of  the  act  b  not  material,  if  there  be 
terror,  &c.  ..... 

violence  and  tumult  premeditated       ... 
riot  by  audience  at  a  theatre  .... 

parties  assembling  for  an  innocent  purpose  may  aHerwards 

be  rioters  .---.. 

all  are  principals  in  a  riot  .... 

what  a  taking  part  in  a  riot  ... 

inciting  to  commit  riot  .  .  .  _ 

Statutes  concerning  riots 

rioters  pulling  down  churches,  houses,  &c.    -  -  356 

recovery  of  damages  done  by  rioters  -  356  note  (<) 

women  punishable  as  rioters  -  -  -  -  361 

infants  under  the  age  of  discretion  not  punishable  -  361 

proclamation  under  the  riot-act     ....  363  et  $eq. 

tumultuous  petitioning       .....  383 

suppression  of  riots 

by  common  law  .....  384 

by  statutes      --...-  385 

indictment  for  riot  and  trial  ....  985 


556 
557 

557 
558 
558 

560 

560 

561 

562 

563 

564 

877,  878 


160  et  »eq. 

1076  etieq. 

114 

350 
351 
351 
352 
352 
352 


353 
954 
354 

355 
355 
355 
356 
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And  tM  Ami  361,  mod  Ammhlm. 
3tS, 

uwldemi  u  U^way*    .....  4M 

•dll  hlghwa}*,  Ihauwli  couim  clungea        ...    490,  (9| 

obrtrnctioiu  on  public  riv(.-n           ....  491 

UabililT  to  cIpu-  (fae  iiKMajK  of  u  rivtr      -       r      .             -  495 
ROBBERY, 

In  ft   dwclliiig-liouM:,  wharc   tbcrc  w  do   brcnkiiiK  of  tbe 

hooM     .......  S19  d  Mf- 

by  pallinfT  in  (car       .             .             -              -             .  9W 

InilictineDl      ......  9SI 

fton  Um  p«niNi     -.--..  961 

«f  tbv  felofuon*  lakiofi             ...             -  988 

Talue  of  tli«  property  Immiileria)             -             •  986 
bat  It  tnuil  b«  ul  lomiJ  valutf,  mhI  Miken  IVom  tb« 

peacabic  pov»c«lou  of  lb*  onncr        .             -  989 

lite  lakio);  mu«(  git e  a  poMtuion  lo  tha  robber    •  989 

a  Inking  id  law    -             -                           ■             .  991 

animtu /vrandi,  or  felonioas  intent            •             •  99i 

in  the  pTMOnr-e  orihr  nnnnr       ...  093 
Um  taniy  But  not  pr«cedo  the  Tloleocc  or  pal. 

Oog  in  faar  996 

tMag  againit  ih'  TtiU  of  ttc  <>wn«r        .             •  99B 

of  tha  violence  or  putting  in  fear        ...  998 

degree  of  violence            -               .               .               ,  991 

violcnc*!.  nccomjianied  ntlh  aomt-  i:olourable  nni) 

spscioija  pretenco        ....  998 

pretence  ofcarryittg  a  penoo  to  piiion  and  ex- 

torting  money               ....  999 

Tiolence  not  used  to  obtain  the  property,  yet  pro- 
perty obtained  by  it     -             .             .             .  999 
of  the  putting  in  fear               ....  loOO 

fear  of  injury  to  the  penon         ...  )001 
fear  presumed  though   the  party  go  to  moel  the 

robber             .            .           .            -            .  1003 
fear,  though  the  property  taken  under   pretence 

of  purchase                   ....  ]004 

fear  of  Tiolence  to  the  child  of  the  party             -  1004 
fear  of  injury  t»tbe  property — threats  by  a  moh,  kc.   IIX)5 

fear  of  injury  to  the  character     .             -             .  1009 

fear  of  being;  sent  to  prison  not  aleae  snficient  1009 
fear  of  sodomltical  cbar|-es          -             ■             lOW  tl  leq. 
principals  and  accessories               .             -             -                988,   1025 

imticlment      ......  io21 

statement  of  the  place  where  robbery  conmitted  lOiS 
in  the  tnaiden  name  of  the  prosecutrix,  who  had 

roan-ied  after  the  robbery        -             -             >  1030 

verdict  of  simple  larceny              ...  |030 

punishment          -             -             -             .             .  1030 
ROGUES  AND  VAGABONDS 

may  be  confined  In  the  house  of  correction,  &c.  .  -             -  589 
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ROMAN  CATHOLICS, 

disturbing  them  in  their  religions  assemblies  -  -  406 
ROPE  DANCERS, 

stages  for  rope  dancers  common  nuisances  -  -  435 
ROUT, 

description  of,  and  difference  from  a  riot              -            -  361 

S. 

SACRILEGE, 

robbery  and  larceny  in  churches  and  chapels          •             -  961 

offence  by  statutes              -             -             -             .            -  961 

accessories             -            -            -            -            -            -  961 

stealing  lead,  iron,  &c.  fixed  to  the  church             -            -  963 

stealing  shrouds  or  coffins              ....  964 

SAILORS.— See  Soldiers. 
SCOLD, 

common  scold  indictable  as  a  public  nuisance         -            -  439 
SEA, 

offences  committed  upon,  135  etseq, — And  see  Piracy, 

high  and  low  water  mark                -             -             -            -  144 

SERVANT, 

larceny  by  ser?ants,  \212  et  teq. — And  see  Larceny. 
embezzlement  by  servants,  &c.  1229  et  seq. — And  see  Iknbezzlement. 

gpiving  false  characters  to  servants              ...  1408 

servants  tiring  any  house,  &c.  through  negligence              -  1680 
SHEEP, 

sheep-stealing,  1176  et  seq, — And  see  Cattle,  * 
SHIPS, 

commanders,  seamen,  &c.  running  away  with  ship  or  cargo, 

voluntarily  yielding,  &c.  -  -  -  -    136,  137 

forcibly  entering  merchant  ships,  and  destroying  goods      -  137 

ransoming  illegally  neutral  prize  ships      -            -            -  138 

shooting  at  a  ship  or  boat               -            -             -            -  169 

putting  combustibles  on  board  a  ship  without  notice          -  431 
plundering  vessels  in  distress  or  wrecked,  stealing  pump,  &c.         1206 
burning  and  setting  fire  to  ships  and  other  vessels              1667  et  teg. 

captain,  master,  &c.  of  a  ship  wilfully  destroying  her          -  1731 

making  holes  in  a  ship  in  distress,  stealing  pump,  &c.        •  1732 

plundering  a  wrecked  or  distressed  ship    ...  1732 

putting  out  false  lights  to  bring  ship,  &c.  into  danger        -  1738 

wilfully  destroying  ships  of  war,  &c.          ...  1733 

owner,  captain,  &c.  destroying  ships,  tax,,  in  Scotland          -  1734 

seamen  or  other  persons  destroying  or  damaging  any  ship,  kc.     1734 

trial  of  offences           .....  1735 

wilfully  destroying  any  ship,  &c.  with  intent  to  defraud      -  1735 

trial  of  offences           .....  1736 

trial  of  accessories  before  the  fact      -                         -  1736 

cutting  away  or  defacing  buoys,  buoy-ropes,  kc.  1738 
SHOOTING  AT, 

maliciously  shooting  at  persons  (Black  Act)  850  et  seq, 

TOL.  II.  G 
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SLANDER, 

when  indictable,  302  el  M^w^And  see  Wards. 

SLAVES, 

dealing  in  slaves    -  -  .-  -  -  250 

SHALL  POX, 

spreading  the  infection  of  the  email  pox    -  -  1S7  4  le?. 

SOCIETIES, 

See  Assemblies. 

SODOMY, 

definition  of  the  offence     -  -  -  -  -  815 

aiders  and  accessories        -  -  -  -  -  ^^^ 

indictment  .  .  -  -  .  .  815 

evidence  -  .  -  -  -  -  816 

attempts  to  commit  sodomy  -  -  -  .  816 

SOLDIERS  AND  SAILORS, 

serving  foreign  states        -  -  -  -  IWdn?- 

of  sedacing  soldiers  or  sailors  to  desert  or  mutiny  131  eticf. 

STABBING, 

stabbing — manslaughter  within  statute  of  stabbing,  709  et 
seq. — And  see  Manslaughter. 

STAMPS, 

forging  and  transposing  stamps      ...  Ibb^dssq. 

STATUTES, 

disobedience  of,  when  indictable     -  -  -         61,  65  il  se^. 

what  words  in  a  statute  create  a  felony       -  -  bft,  ^ 

where  statute  makes  an  offence  felony,  there  can  be  no 

misdemeanor      -  -  -  -  -  -  59 

STEALING.— See  Larceny. 

SUBORNATION  OF  PERJURY,  1752,  c^5co.— And  see  Perjury. 

SUING, 

in  the  name  of  a  lictitious  plaintiff  -  .  .         282 

T. 

THAMES, 

receiving  goodis  stolen  on  the  river  Thames  -  -  1343 

overloading  boats  oo  the  liver  Thames      -  -  .1741 

THREATS  AND  THREATENING  LETTERS, 

threats  at  common  law        .  .  -  .  .  18^ 

a  threat  calculated  to  overcome  a  firm  man  indictable       -  1350 

threatening  to  charge  a  party  with  penalties  not  indictable  1330 

offences  by  statutes, 

sending  any  letter   without  any  name  or   with  a  ficti- 
tious name,  demanding  money,  &c.  -  .  1831 
sending    letters  threatening,  &,c.  though   nothing    be 

demanded    ...  -  .  -  1832 

sending  or  delivering  letters  threatening  to   accuse  a 

person  of  crime  with  intent  to  extort  money,  &c.  1835 

writing  or  sending  threatening  letters  or   messages  to 

master  manufacturers  in  certain  trades         -  18$4 

as  to  the  demand  -  -  -  -  -  1836 

question  left  to  the  jury  as  to  the  actual  threatening  to 

kill  ormurder  -  -  -  -     .         -  1843 

as  to  the  ntcessary  conlruction  of  the  letter      -  -  1843 
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THREATS  AND  THREATENING  LETTERS, 

a  letter  signed  with  InitiaU  onlj  is  a  letter  without  a 

name  -..---  1843 

but  a  case  will  not  be  within  the  acts  where  the  wri- 
ter maltes  himself  known  in  the  letter  though  he 
signs  no  name         .....  1846 

as  to  the  signature  of  a  name  to  the  letter      -  -  1846 

a  bank  note  a  valuable  thing  within  the  statute  -  1849 

of  the  sending  or  delivering  the  letter  -  -  1847 

letter  written  by  the  wife  and  dehvered  to  the  prott* 

cutor  by  the  husband  ....  184A 

sending  a  letter  knowing  the  contents  -  -  1849 

sending  the  letter  by  the  post  or  by  indirect  meant  1850 

indictment 

must  set  forth  the  letter  ...  1851 

and  must  allege  the  intent  of  the  writer  correctly  1851 

averment  of  an  intent  to  extort  money  bad,  where 

the  intent  was  to  extort  a  bill  of  exchange      -  1861 

place  where  the  offence  may  be  tried  -  -  1852 

evidence, 

prior  and  subsequent  letters        ...  1852 

TIMBER.— See  Trees. 
TITLE, 

buying  or  selling  pretended  title  ...  274 

trial,  &c.        ......  Tth 

TRADING  COMPANIES, 

bubbling  the  public  by  trading  adventures  -  -  441 

TRANSPORTATION, 

aiding  escape  from  constable,  &c.         ...  562 

conviction  for  stealing  black-lead        ...  1097 

burning  any  ricks,  lie.  of  com,  houses,  buildings,  &c. 

in  the  night  -  -  -       .     -  -  1664 

perjury  and  subornation  of  perjury    ...  1764 

TREES, 

carrying  away,  &c.  timber  trees,  roots,  kc,  of  5f.  Talve  in 

the  night  ...  .  .  1106 

carrying  away,  &c.  timber  trees  though  not  in  the  nigbt  1 104 

trespasses  and  misdemeanors  in  injuring  trees  by  ancient 

statutes  ......  1690 

later  statutes, 

breaking  down,  destroying,  spoiling,  kc  any  tree  or 
trees  ......  1696 

destroying  woods,  underwoods,  trees,  &c.  -  1691 

maliciously  destroying  trees  planted  for  ornament, 
shelter,  or  profit    .....  169S 

destroying,    spoiling,  kc,  any  tree  on  commonable 

ground  ......  1695 

cutting  down,  spoiling,  kc.  in  the  night  timber  trees, 

roots,  kc,  of  b$.  value         ....  1694 

aiders  aJMl  abettors  and  receirers  cf  the  roots,  kc       -  1694 

cutting  down,  spoiling,  kc,  timber  trees  Uiovgh  not  itt 
the  night  .....  1695 


r 
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FA«S 

TRCEfli 

calling,  iic.  or  tnrnilnn  away  wood  or  nmiemrooil      -  1S96 

di-itr<  «liiK,  iic.  (iu[>lar,  alJer,  Urch,  mnnle,  and  tion- 

iM-^m  -  -  -  -  -  I6« 

conilrur-liDD  of  itie  *Utal<?»     ....  I68S 

not  la  funeral  ludlctablr  .  .  -  -  TO 

pMlpanfinwnt  of,  nhvtc  ft  child  wa*  not  capable  ol  pvlng 

leatimoo;  ...-.-  813 

TVRNPIKKS, 

(lciitra}loK   or  iojuriuK  tompikr  f^a(c>,  &c,   or  weifrtiini^ 

Duchiiies  .--.-.  nt8 


tnVLAWFUL  ASSEMBLY,  J61,  tf  m/.  una  m«  .liimfrfy. 
USURY, 

dci«rlption  of        .  -  ■  -  -  •  598 

vOencs  at  comraun  Ian  ....  (98 

by  JtalulM       ...  -  -  699 

iDaictmenl      .-.---    000,601 

nul  to  Ih!  tried  at  <|aartcr  «M«ion>  -  •  601 

'  cidence         -  -  -  ■  -  60« 

UTTERING. 

counterfell  coin,  109.  «  tiq.  aiid  tee  Com, 


VAGABONDS, 

iMiT  be  coD&wd  to  the  Immim  of  conectloo,  &c. 
VEGETABLE8, 

■tealing  or  dettroyiog  (umipi,  poUloet,  cabbages,  pannipa, 
paaa  or  carroti  ..-.-. 

atcaling  v^  deatrojing  madder  rooti 


ittnyiag  and  damping,  1731,  tt  teq.  and  aee  Shipt. 


WAY^49,  tt  ttq.  and  kc  Higkmag. 

offmuve  weapon  under  ilatnte   relating  to  nuanUa  with 
intent  to  rob      ...... 

WITNESS, 

dtMaadmg  a  wltoeu  from  glring  evidence 

the  true  wife  not  a  witneu  in  bigamj        .  -  . 

•orrejror  of  highways  and  inhabltanta  of  parishei  when 
competent  wltnesiei       ..... 

prosecutor  a  witDess  for  tlte  protecntioo  on  indirtiwrnln  for 
nulUDCes  to  tdghwajis    ..... 
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WITNESS, 

inhabitants  of  counties  witnesses  in  prosecutions  for  not  re- 
pairing bridges  ------  616 

party  ravished  a  competent  witness  in  rape            -            -  808 

child  admissible  on  indictment  for  carnal  knowledge          -  811 
women  forcibly  taken  away  and  married  witnesses  against 

the  offender       ------  828 

principal  felon  a  witness  against  the  receiver  of  stolen  goods  1317 
m  forgery, 

incompetency  of  the  party  by  whom  a  forged  instm- 

ment  purports  to  be  made  to  prove  it  forged           -  1501 

incompetency  of  such  party  to  prove  any  other  fact  -  1502 

but  the  party  is  competent  if  he  has  no  interest          -  1504 

removal  of  the  objection  by  a  release              -            -  1505 
when  party  competent,  how  far  the  only  witness  to 

prove  the  forgery  -----  1606 

handwriting  of  cashier  of  the  Bank  disproved  by 

others              .            .            -             -            -  1607 
evidence  of  persons  acquainted  with  the  hand  not 

secondary         -----  1607 

persons  of  skill  may  depose  to  the  hand  being 

genuine  or  imitation    -            -            -             -  1508 

proprietor  of  stock  examined  to  prove  his  identity    •  1611 
incompetency  to  be  a  witness  after  judgment  for  forgery      1616 

wife  of  bankrupt  not  a  witness  against  him              -             -  1750 

Quakers  not  to  gpve  evidence  in  criminal  cases     -            -  1765 

one  witness  not  sufficient  in  perjui7           -            -            .  1791 

party  prejudiced  by  the  perjury  a  competent  witness        -  1791 

conviction  of  perjury  incapacitates  from  giving  evidence  -  1798 
how  far  the  acts  or  words  of  one  conspirator  evidence 

against  the  others           .....  1323 

wife  of  one  defendant  no  witness  for  the  others      -            .  1823 
cross-examination  of  a  witness  called  by  one  only  of  the 

defendants  in  conspiracy              ....  1826 

incompetency  as  a  witness  after  conviction  for  conspiracy  1827 
WOMEN, 

forcible  abduction  and  unlawful  taking  away  of  females     -  817 

offences  at  common  law           -            -             -             -  817 

offences  by  statutes    -  -  .  .  -     818,829 

accessories      -            -            -             -            -             -  819 

county  in  which  the  offence  may  be  committed           -  820 

indictment      -            -            -        ,    -            -            -  827 

evidence         ------  828 

taking  away  a  maid  under  16  from  her  father  or  guardian      829 

clandestine  marriages              ....  333 

WOOD, 

carrying  away  timber  trees  and  roots,  &c.  of  5s.  value  in 

the  night            -             -            -            -            -             -  1103 

carrying  away  timber  trees,  though  not  in  the  night          -  1104 

carrying  away  roots,  shrubs,  or  plants        ...  1105 

carrying  away  wood  or  underwood            -            -            •  1106 

cutting,  spoiling  kc,  timber  trees  or  other  trees    -            -  1690 

destroybg  wo<^s,  underwoods,  trees^  &c.  -           -           -  1691 


WOOD. 

i**tnyiag  It»M,  pluled  In  urtain  pbcct  •  •  IG9C 

dMtrojIi'^.  L.r^  inv  tre«  on  <i>inm«aable  KrniiMk  -  -  1694 

catting  itovrn,  K[>o>iliix>  Ik.  (o  lb«  oiyhl  tinlwr  trees,  mrts, 

kcotbt.  ■■luc  ...-■-  |£&4 

■polUof,  Itc  tinJMT  irvM  nr  lr»>-t  tikvl*  lo  becoBM  fiakct  ISff& 

cnltinit.  tpoillnf,  kc.  ronti,  thmbt,  or  plant*  -  -  ISM 

cstlMif  ar  banjln(  •«*■}>  ttoi>d  or  uuiWrnHH)         -  -  |S9fi 
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woman  is  quick  with  child  -  -  -  -  797 

ACCESSORY, 

proceedings  against,  stated  -  -  -  -  30 
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distinction  when  persons  actually  in  the  dwelling-house  1667 

setting  6re  to  a  gaol  by  a  prisoner,  merely  for  the  purpose  of 
effecting  liis  escape,  is  not  arson  ...        1953 


1908  INDEX   TO    THE    NOTES 

ASSAULTS, 
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the  statute  of  New-York  does  not  render  second  marriage  le- 
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and  of  several  other  states  ....  239 

BULLION, 
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exposition  otblaluU's  upon  «n))joct  ot'rbeats                -                 -  1360 
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COINING, 

statutes  of  the  I'nited  St  »tes  relative  to  coinins:  money,  kc.      -  99 
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COMPOUNDING  A  FKLO.NV*, 
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fence '  .  .  op, 
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CONSPIRACY, 

may  be  charged  without  alleging  an  injury  to  any  particular 
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third  may  be  convicted  ....        1800, 1801 
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to  alter  bank  notes            .....  1801 

charge  ^Mn  pursuance  of  the  conspiracy ''            ...  1801 

conviction  may  be  in  the  place  where  the  overt  act  is  done  1801 

not  necessary  to  allege  probable  cause        ...  1801 


D. 

DEAD  BODIES, 

violating  the  sepulchres  of  the  dead 

how  punished  .....  606 

punishable  at  common  law  .....  606 

preventing  the  burial  of  the  dead,  by  arresting  the  body  in 

civil  process  .....  .  609 

DEAF  AND  DUMB, 

proceedings  upon  arraignment  of  a  person  deaf  and  dumb        -  11 

DESERTION, 

the  laws  of  the  United  States  against  it,  referred  to         -        -  135 

DUEL, 

challenging  to  hght  a  duel       .....  397 

an  attorney  at  law  in  Virginia,  is  not  bound  to  take  the  oath 
prescribed  by  the  law,  to  suppress  duelling  -  -  397 
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ESCAPE, 

lying  in  wait  to  carry  off  a  prisoner,  is  a  misdemeanour  -  529 

aiding  a  person  to  escape,  who  is  committed  on  suspicion,  kc, 

not  indictable  on  statute  of  New-York         ....  529 

a  prisoner  attempting  to  escape,  and  thereby  enabling  a  fellow 

prisoner  to  escape,  may  be  punished,  kc,  ...  529 

voluntary  and  negligent  escapes,  how  punished       ...  547 

EXTORTION, 

fees  demanded  of  an  officer,  not  liable  to  pay  them,  not  extor- 

Uon 226 

note  taken  for  exorbitant  fees,  not  liable  for  extortion  -  226 

fees  must  be  taken  wilfully  and  corruptly        ...  226 

indictment  must  specify  on  what  account  the  fees  were  re- 
ceived .......  226 

no  extortion  to  include  a  fee  for  a  forth-coming  bond  -  228 
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PALSE  PERSONATING, 

the  hw  of  United  StatMwdiHlfiilMpHiOfeirtteiMftar        «      ^1M8 

whet  evMence  It  eanMbte  eg  to  the  MefeUtf  df  the  MMIi    *  IMS 
fOttCIBLE  ENTRY  AND  DETAINER, 

nt«il*to' by  "titetet  of  the  aeTerel  tlilBt       *          ^           ^  4M 
mere  refbM  to  deliver  peMaieft,  iHtboMt  yWettfl^,  IM  MA- 

cieat  to  mpport  e  proce«               •           •           •          «  408 

the  proceedingt  to  H envchawtte,  net  hjr  todtotneat               «  MS 
coon  will  bet  ewaid  lettttetioD  of  ponMrtee^  v|Mi  e  nsfmtA 

of  jn^pneDt  *  »  «    .     dSI 

the  jury  flotwt  ond  the  roloe  n  tte  TeraKt      •           »           *  40S 
IbrclMe  entry  renderi  e  penon  hivlns  right  fadktlMe,  hnt 

does  not  eothorise  en  ectioo  of  treepoM       ...  40t 

record  of  coovictioo  not  traTeneUe               .          L            .  40S 

when  the  ioilice  ecle  00  hit  own  ?lew  -    '      40S 

'  the  Indictment  mmt  ttate  e  aetob  to  flie  proeecetor 

en  entnr  omt  be  everred  .  .  •  « 

with  what  ceHaintj  the  Indtotment  nmj  he  SfaMto         •  406 

defendant's  landlord  Be?  be  let  to  to  deiiMd       «           .  401 

if  t4  penona  ere  awom  00  the  grand  jmy,  the  MMttMt  to 

bad  ...  ... 

the  traverae  to  the  todictment  need  not  be  to  writli|f  406 

granttog  a  certlorerl  Is  metter  of  conrM          ...  4O8 
whet  b  to  be  done  when  Indtotment  la  remered  toto  Wupnjaai 

Coort,  end  errors  to  be  essigned                   ...  3|oi 

bail  not  required  when  indictment  removed                •             .  408 

as  to  awardiog  restitutioD         -             •             .            .             .  ^gg 

when  the  record  is  lost,  aAcr  return  into  the  Sapteme  Coert  40S 

the  title  does  not  come  in  question         ...  4O8 

what  to  be  done  when  jestice  dies  before  retom         •            -  406 
indictment  must  set  forth  the  seizin  and  possession  withto  the 

ponriew  of  the  act                .....  408 

when  force  may  be  justified     .....  40a 

a  gross  sum  cannot  be  awarded  as  compensation           -            -  4O6 

justice  need  not  sign  the  inquisition     ....  40Q 

when  not  vitiated  by  being  ei pressed  to  %or«»          -            .  406 

affirmation  not  good,  unlets  stated  to  be  by  Qnaiiers    -            .  406 

want  of  notice  a  fatsrl  defect                 ....  40$ 

estate  ef  the  plaintiff  must  be  specified  to  ibe  toaif  taint         -  406 

statute  of  Pennsylvania,  what  required  by  It    -            -            .  408 

what  acts  make  an  entry  forcible         ....  408 

and  what  a  forcible  detainer        ....  40$ 

what  description  of  the  premises  requisite       ...  4O8 

proceedings  quashed,  no  estate  being  laid        ...  4O6 

an  inquisition  quashed  as  to  detainer,  and  effimed  as  to  entry  408 

an  indictment  will  lie  in  Supreme  Cevrt           ...  4O6 
FORGERY, 

in  what  cases  the  party  whose  name  is  forged,  may  l>e  a  wit- 
ness            -            -            -            -            *            -            -  411 
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FORGERY, 

iodictmeDt  for  forging  a  note  need  not  allege  the  forgery  of  an 
eDdoraemeot  of  a  Bote^  though  the  endorsement  he  forged    •        1411 

littering  a  forged  hank  hill  with  the  name  of  fictitioas  cashier, 

a  fraud  at  common  law         ...  -  -         1411 
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of  then,  is  not  forgery  -  -  -  -        1411 
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knowledge'^  of  counterfeiting  hank  hills        ...         1411 
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what  is  aiding  and  consenting  to  a  forgery      -  -  -        1411 
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with 1411 

ornamental  parts  of  a  bill  need  not  be  set  out  in  indictment     -        1411 

person  injured  by  a  forged  note,  may  have  an  action  for  da- 

magea  -  -  -  -  -  -         1411 

what  is  forging  an  order  within  the  statute  of  New- York         1411,  1412 

when  not  a  felony  to  publish  a  forged  bank  note  -  -         1412 

forging  a  deed  of  land  in  another  state 

what  is  forgery  at  comnoo  law  ....        1412 

forgery  of  the  note  of  a  hank,  whose  corporate  powers  have 

expired'       .......        1412 

punishment  in  Pennsylvania      -  -  -  -         1412 

what  is  publishing,  passing,  kc,  -  -  -        1412 

foigiiM^  an  indent         ......        1412 

what  ^rgeries  amount  to  felony  in  South-Carolina       •  -        1412 
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iSQHWAYS— See  Atmonee, 

nuisances  in                  ......  443 

individual  may  remove  obstructions  in              ...  443 

turnpike  g^te  a  nuisance,  unless,  kc.                ...  448 

on  a  town  way              ......  443 

copy  of  a  record  sufficient  to  prove  a  highway             -            -  440 

penalties  relate  only  to  public  ways     ....  448 

notice  to  remove  cmtrucUona              ....  443 

certiorari  lies  to  remove  proceedings              ...  443 
no  costs  allowed,  when  inquisition  is  quashed              -            -  448 
overseer  appointed^  and  neglecting  to  serve    ...  448 
all  commissioners  must  confer  as  to  the  removal  of  an  en- 
croachment             ......  448 

a  road  tued  but  not  recorded^  is  not  a  public  W|iy          -            -  448 

partial  obstroction  is  an  abateable  nuisance  449 
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HIGHWAYS, 

••  to  the  user  and  non  uter  of  a  way      .            -            •            •  449 
legality  of  order  of  court  establishing  way,  caoDot  be  inquired 
into 
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INDICTMENT  AND  INDICTABLE  OFFENCES, 

how  to  describe  misdemeaDOurs,  when  committed  in  an  onin- 

corporated  place      --.---  S8 

how  in  capital  offences           ^  -                        -            -            -  58 

Indictment  allegii^  two  ofiences  in  one  coont,  not  good           -  58 

to  be  tried  in  toe  place  where  the  death  happens        -            -  58 

prisoner  breaking  prison,  when  confined  for  felony,  it  is  felony  58 

all  public  wrongs  are  indictable           ,            .            -            -  58 

cases  of  this  nature  enumerated             ...  58 

actual  force  not  necessary        ....            -  58 

acts  tending  to  the  corruption  of  morals           -            -            -  58 

obscene  pictures  are  such        ...            -            -  58 

threatening  letters       ......  58 

tearing  down  an  advertisement             .            •            -            -  58 

raising  a  liberty  pole      ...---  58 

Intoxication  of  a  grand  juror    -----  58 

▼iolation  of  a  privilege  given  by  statute,  as  fraudulent  voting  58 
other  cases  stated,  which  amount  to  indictable  offences            -      58, 59 

INFANT, 

the  proceedings  against  an  infant  for  not  appearing  at  milita- 
ry musters,  are  not  civiliter^  but  criminaliter             -            -  3 
he  may  appear  sind  arwwer  in  person                ...  3 
cannot  be  naturalized  upon  his  oun  petition             -             -  5 
see  naturalization 
prohibited  from  voting  at  elections       .            .            .  5 


.1. 

JURY, 

a  jury  may  be  discharged  by  the  court  in  a  criminal  case,  ai 

their  discretion,  when  unable  to  agree  on  their  verdict         1800, 1801 


LARCENY, 

larceny  in  churches,  ^c.           -            .            .            .             .  962 
proof  that  defendant  had  one  part  of  the  goods^  is  priinA  facie 

evidence  that  he  stole  the  whole,  and  of  breaking,  &lc.         -  1031 
feme  covert  not  chargeable  jointly  with  her  husband                -  1031 
alleg^ing  property  in  two,  evidence  that  it  was  in  one,  not  suf- 
ficient          -            .            -            -            .            -             -  1031 
what  is  larceny  in  a  common  carrier                -            -            -  1031 

or  bailee       .             .             .            -             .  io3I 
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I#ARCENY, 

goods  stolen  in  one  state  and  carried  into  another,  is  larceny  in 

both  states                -            -            -            -            -            -  1031 

on  an  indictment  for  grand  larceny,  jury  may  find  petit  larceny  1031 

as  to  conclusion  of  indictment               ....  1031 

proof  of  owners  name               .....  i032 

when  prisoner  absconds  before  verdict  and  after  trial               -  1032 

what  a  necessary  description  of  bank  notes      .            -            .  1032 

stealing  bee*  and  deerskins  hung  up  in  the  woods          -            -  1032 

the  indictment  and  evidence  in  Pennsylvania                -  1032 

what  is  a  taking            ....--  |032 

taking  an  article  of  no  value    ...            -            -  1032 

what  a  good  description  of  the  property          ...  1032 

finding  and  fraudulently  converting  goods,  not  larceny             -  1032 

laws  of  United  States  against  larceny               ...  1032 

what  articles,  &c.  can  be  the  subject  of  larceny            -  1033 

larceny  in  the  post  office          .....  1269 

stealing  military  stores             .....  1272 

See  Receivers  of  Stolen  Goods. 
LIBEL, 

new  cases  in  the  English  courts           ....  S02 

the  law  of  libel,  as  now  settled  in  Massachusetts          -            -  302 

publishing  an  obscene  book  or  print     ....  302 

general  description  of  it,  sufficient                    -            -            -  -  302 

analysis  of  the  several  cases  in  New-York                    -            -  302 
upon    a   counsellor   at   law — upon  a  commission   of  bank 

rupts            .......  302 

in  a  petition  to  the  counsel  of  appointment      ...  302 
a  complaint  addressed  to  persons  competent  to  redress  the 

grievance        ---...-  302 

upon  a  member  of  congress      .....  302 

in  publishing  proceedings  in  a  court  of  justice              .            .  302 

in  publishing  the  writing  of  a  witness,  and  a  contradiction  of  it  302 

charging  a  man  with  insanity                ....  302 

what  is  a  publication                .....  302 

publication  sigpned  by  the  chairman  of  public  meeting              -  302 

what  is  SL  just\ficmtion                 .....  302 

charging  a  public  minister  with  traitorously  betraying  his  secrets  302 

whether  the  truth  can  be  given  in  evidence    •            -            -  302 
charging  a  person  of  being  deprived  of  the  chief  ordinance  of 

the  church                            .....  302 

accusations  preferred  to  the  governor  of  the  state        -            -  302 

what  may  be  given  in  evidence  in  mitigation  of  damages         -  302 

what  may  be  admitted  in  evidence  to  shew  the  9110  animo       -  304 

one  libel  cannot  be  set  ofif  as  a  justification  of  another              -  304 
statutes  of  several  states  authorizing  the  truth  to  be  given  in 
evidence 
LUNATIC, 

proceedings  against,  in  Massachusetts               >            >            -  21 
how  to  be  proceeded  against,  when  found  not  guilty,  by  rea- 
son of  insanity          ......  21 

how  in  New- York                   -----  2d 
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BUDITEIIANCE  AND  CHAHPERTT, 

A  BM  may  carry  oo  a  Mif,  If  he  ha? a  mf  a^ijtaMa^i 

Id  the  tobjact  of  cootroreiiy  »  »  «         MS 

wiiat  it  cbaaparty      ...-•,  ^4M|  fT6 

HAUCIOUS  MISCHIEF, 

aipraai  mallca  need  aal  ba  pnrrad  ia  praaaeallMi  tm  IMt 

cafaiaJite  la  coart  of  rnaiWQa  plaaa  Id  MaamataMtli  MIS 

ibr  poiioniDf  fowh      .  .  .  .  «  ms 

MAHSLADOHTVR, 

pointfoflaw  .•••••         099 

whan  a  MfMa  nay  iavfiilltr  kill  tha  anaOaat  •  -         089 

for  ' 


for  tfi^  podtioM  stated  In  8alfii4ga^  <Ma       •          *  899 

whan  ielMefence  is  an  ettosa            ....  tqq 

Tolantaiy  manslaiigiiier,  punishment  of  in  Paaasyivanfai          *  100 
MAYHEM, 

mayhem  no  felony       -•••-.  941 

ptmlshment  of            -----  M 

proof  of  maHce,  and  the  Intent  to  dirfgnva  941 

kwafUnlted  States  referred  to          -          -           •           -  .949 
IIDRDEB, 

when  mattce  b  to  be  presomed           ...  910 
^hn  arrests  are  made  onder  colour  ef  legal  anthart^y,  aod  bB" 

sisted  -       '    *  -  -  •  -910 

phyriclan  prescribing  a  dangerous  medicine    •           •           •  910 
dangeroos  madmen,  acqoltlad  by  reason  oflnssniiy,  la  ba  aa^ 

Bned,  4ic.      ---•...  613 
if  one  counsel  another  to  commit  suicide,  he  may  be  gmlty  of 

murder         ----...  613 

death  from  acts  apparently  dangeroos                          .            .  613 

premadifolion,  an  essential  iogn^ient                .            .            «  613 

intoiicatioD  do  eicuse              -            -                        .            •  613 

murder  by  poison,  or  other  deliberate  killing               •            -  613 
instances  or  murder  in  the  Mcond  degree          ...  613,  614 

cooling  time^  the  effect  of       -            -            -            .            .  614 

when  burden  of  proof  lies  on  the  commoaweaHh                     *  614 

unlawful  killing,  presumed  BHirder  in  the  second  degvee          -  614 
drunkenness  does  not  incapacUate  from  forming  dei^  «/ 

murder         .            .            -            .            .            ^            .  614 
passion  from  sufficient  prorocation,  is  erideoce  of  the  absoBAa 

of  malice      •-.....  614 

the  form  of  the  indictment  for  murder             ...  671 

the  words  ^^  languishing  did  hve,^'  not  mnierial            *            -  671 


N. 

NATURAUZATION, 

by  person,  in  the  statutes  of  naturalization,  is  meant  a  peisan 
capable  of  contracting  the  obligations  of  allegiaace 
See  infant. 
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NUISANCE, 

laws  <^  Massachosetts  and  New-Hampshire  respecting  nuisances  428 

offeasive  trades            -.-.--  428 

general  issue  may  be  pleaded              ....  428 

speedy  removal  of       -            -            -            -            -            -  428 

who  are  liable  to  an  action  of              .            .            -            •  428 

when  an  action  will  lie  for  the  continuance  of  a  nuisance        -  428 

laws  of  Connecticut  for  prevention  of  nuisances           -            -  428 

keeping  gunpowder                 ....            -  428 

nuisances  by  necessity              ...                        -  428 

materials  for  building  placed  in  the  street       ...  428 

placing  goods  in  the  streets                  ....  428 

can  corporation  of  Philadelphia  licence  a  nuisance  ?                 -  428 
removal  of  msize  of  nuisance^  from  common  pleas  to  supreme 

court            --....-  428 

indictment  for  obstructing  an  ancient  water  course       -            -  428 

for  erecting  a  wharf  on  public  property — quvert           -            -  428 
an  indictment  will  lie  against  the  assignee,  if  he  has  kept  up 

the  nuisance             ...---  428 
See  Highway — Rivtrs, 


OFFICES, 

officers  reiiisal  to  execute        ....  226 

selling  offices  ......  228 


P. 

PERJURY, 

definition  of                  ......  1751 

by  trustees                   ......  1751 

not  necessary  to  allege  that  witnesses  were  summoned            -  1761 
or  that  the  cause  of  action  was  within  the  jurisdiction 

of  the  court              .....  1751 

must  appear  that  the  facts  were  material                      -            -  1752 

perjury  in  an  affidavit  to  be  used  before  a  committee               -  1752 

perjury  before  a  church  meeting         ....  1752 

when  oath  is  administered  in  Canada   -            -            -            -  176S 

swearing  out  an  attachment      .....  1753 

must  be  in  some  judicial  proceeding                 ...  1753 

swearing  rashly  to  what  one  really  believes                 -            -  1753 

perjury  in  answering  interrogatories                ...  1755 

in  judicial  proceedings  in  the  United  States     ...  1753 

upon  the  bankrupt  law  of  the  United  States                  -            -  1754 

two  defendants  cannot  be  joined           ....  1754 

the  day  must  be  precisely  proved        ....  1754 

court  of  aessiens  in  Pennsylvania,  have  jurisdiction  of  per^ 

jury              ......  1754 

PIRACY, 

constitution  and  laws  of  the  United  States  against  piracy         -  135,136 
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PIRACY, 

a  robbery  od  hig^h  beas,  is  piracy,  tbouc^b  such  robbery  on 

land  is  oot  punishable  with  death                   ...  ISS 

when  committed  by  a  person  not  a  citizen  of  United  States      -  136 

burden  of  proof  of  national  chamcter  on  prisoner         -            -  136 

when  cof^izabie  in  the  courts  of  the  l-nited  States       -             -  136 

when  a  vessel  is  said  to  be  on  the  high  seas     ...  136 

constitutional  definition  of  the  crime                  ...  ]3$ 

requisites  of  the  indictment      -            -            •  ^          -            -  136 

commissions  from  republics,  df  facto  or  de  jure             -             -  136 

the  effect  of  ^  general  verdict,  upon  two  counts            -             •  136 

construction  of  the  act  of  Congress  of  30th  April  1790              -  136 
courts  of  L-nlted  States  have  no  junsdiction  of  a  crime  commit* 

ted  in  a  river  35  miles  from  the  sea              -            -             -  136 
certain  articles  for  the   government  of  the  navy,  apply  to 

prizes^  not  to  piracy               -             -             -             -             -  136 

roobery  by  a  commissioned  privateer,  is  piracy            -            -  136 
subordinate  officer  cannot  plead  the  orders  of  his  superior       •  136 
when  personal  force  not  necessary       -            -            -             •  136 
courts  of  the  United  States  have  jurisdiction  of  a  piracy  com- 
mitted in  an  open  roadsted                ....  135 

what  is  making  a  revolt            .....  135 

what  evidence  necessary  to  convict      ....  13$ 

confining  the  captain                 .....  137 

bad  conduct  of  captain  may  justify  restraining  him        -             -  137 
charges  of  confining  the  captain,  and  making  a  revolt,  in  same 

indictment,  bad         -  -  -  -  -  -137 

PROCESS — obstructing  it, 

obstructing^  process,  or  rosisting  ulVicers  of  the  United  States, 

punihhaient  of           -              -              -              -              -              -  520 


QUAKANTINK. 

laws  of  I'nitrd  States  as  to  quarantine,  referred  to        -  -  140 
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KAPK, 

rape,  and  tho  unlawful  carnal  knowledgo  of  female  children, 

punishment  of  -----  -  801 

penetration,  sutlicient  proof  of  rape      -  -  -  -  81 

KECKIVING  STOLEN  GOODS, 

statutes    of  Massac Inisetts,    similar    to    those    of  Great    Bri- 
tain -  -  -  -  -  -  -         1301 

receiver  of  goods  stolon  in  New-Hampshire,  liable  in  Massa- 
chusetts       -  -  -  -  -  -  -         1301 

statute     of    United    States,    punishing   receivers   of    stolen 

goods  -  -  -  -  -  -  -         1301 

what  is  such  a  reception  of  the  goods,  as  justifies  a  convic- 
tion -  -  -  -  -  -  -         1301 
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law  ofiM  tjwnyi  sm»icftniuvfMkimit^       -       ^  "■'- '  u» 

ndTS,  ROUTS,  AND  UNLAWFUL  ASSEUBLOS,  * 

riots  by  12  or  mdi%  p«noiii    *.  -  •  ^  *         360 

to  dlntarb  selectmen   at  r  public  *  meetiii||   il  m  "pMk 

'**  pltfc^  •     •       ta    '^       *        •   •  •■»  •  '         •  360 

whenf  to  aver  tbe  let  ^Ib  in  \errorm  popuK  -    ^        '   •  306 

noise  in  tbe  nigbt,  a  riot         «  .••»<.        *  "i-  360 

all  the  ]^i«eiis  assembled  "aire  guilty     •        ^   -       "   -        '  •         360 
duty  of  citizens  to  svpprMiiMs""   '^-'-'       -  '    •  360 

con^eqacDces  of  assembling  for  an  UQlawfal,   Tioleot   pift* 

pose  -  -  -  -  -  -  -  360 

defendants  most  be  tried  together        ....  361 

a  negro  may  commit  a  riot  with  white  men  •  •  361 

RIVERS, 

statute  of  8  Anne,  to  pr^yent  nuisances  in  public  rivers,  is  of 

force  here  ..---.  490 

the  Hudson,  when  above  tide   water,  is  a  public  river  -  490 

owners  of  dams,  cannot  •obstruct  a  public  river 
obstruction  in  a  river  not  navigable,  is  not  indictable 
ROBBERY, 

law  and  punishment  in  Massachusetts  ...  987 

committed  with  actual  or  constrictive  force    -  .  -  987 

putting  in/ear^  may  be  omitted  ....  987 

construction  of  the  late  Htatute  of  Massachusetts  -  -  987 

there  must  be  a  felonious  taking  T>y  force  actual   or  con- 
structive      -..-...  988 
taking    from    the    person,  or    in    the  presence    of  the 

owner  -  -  -  -  -  -  -  988 

'         robbery  of  mail  of  United  States  ....  988 

ROGUES, 

rogues  .......  539 

T. 

TIMBER  TREES, 

subject  of  statute  pro vidon      .....        ]890 
what  title  must  be  shewn         ....  1590 

TREASON.— See  Pre/ace  to  thit  Edition. 
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USURY, 

statute  of  Massachusetts  similar  to  the  statute  of  It  Ann.  •  699 

limitation  of  suits         ......  599 

the  usurious  interest,  must  be  in  fact  reeeioed  -  -  699 

if  money  advanced,  at  the  time  of  the  war,  exceed  the  mte- 

rest,  it  is  usury         ......  599 

no  excuse  that  defendant  acted  as  agent  ... 
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USURY, 

receirer  of  ofiiriooi  Ittltrtil  UahU  to  Um  ptnlty,  thiwigh  tks 

•icarity  ti  not  void  -  .  •  .  . 

•n  abtolote  coovejance  bj  deed,  cannot  be  contronled  bj  p»- 

rol  eridence  of  otary  .  •  .  •  •  959 

when  TariaDce  between  declaratioa  and  OTidence  fatal  -  699 

bow  tbe  plaintiff  in  a  9Kt  loM  action  moft^eclaro        •  •         90O 

making  a  partial  payment,  amonnts  to  orarj 
tbe  question  whether  otoriotts  or  not,  to  be  decided  wiUi  !•• 
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